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The  riferences  are  to  the  Nos.  given  to  the  cases  in  the  "  Record 


No. 

A. 

ABANDONMENT  OF  LAND. 

1.  Ahtentee — Ahandonment — Ahanclmment  of  hind — Extingut'thmeHt  of 
proprietary  riijhts. — Where  the  plantiil's  father  left  the  village  before 
1869,  and  neither  he  nor  plaintiff  made  any  claim  for,  or  interested 
themselves  in,  the  land  of  wliicli  they  liad  been  recorded  as  owners 
until  he  brought  this  suit  in  1899,  when  he  was  some  40  years  of  age 
— Held,  that  these  facts  constituted  a  clear  abandonment,  and  were  not 
affected  by  the  promise  recorded  by  the  defendant  in  the  settlement  of 
1669,  but  not  repeated  in  the  revised  settlement  of  1897,  that  they 
would  restore  the  property  on  the  return  of  the  absentee  to  the  village. 

Mehr  Chard  v.  Dtini  CJtand  (18,  P.  11.,  1886),  Kam  v.  Langar 
(84,  P.  It.,  1888),  I)as  v.  Maya  Das  (118,  P.  11.,  1889),  Lakha  Singh  v. 
Gurmukh  Sinyh  (62,  F.  R,  1890),  Saiu  Ditta  v.  Ghulaman  (85,  1\  /.'., 
1892),  and  Pazal  Din  v.  Shah  Muhammad  (141,  P.  R.,  1883),  referred 
to.     Jcdhay.  bhani  Ram     ...  ...  ...  ...  ...         ...  ...         30 

2.  Ahandonment —Abandonment  of  land  —  Eitingnii'hment  of  yro- 
•prietary  rights — Limitation  —  Jieverfiiniern,  suit  by — Adie)'sc  possession  — 
Successive  female  heirs — Possession  adverse  to  the  female  adverse  to  the 
revernuners — Limitation  .^ct,  1877,  Schedide  II,  Articles  141,  142. — On 
the  death  of  the  original  owner,  about  twenty  years  ago,  his  widow 
succeeded  him,  she  being  unable  to  pay  a  sum  of  Rs.  98-10-0  due  to 
Government  on  account  of  land  revenue,  left  the  village  and  went  away 
to  her  parents.  The  plaintiffs  being  the  reversioners  were  asked  to 
take  up  the  land,  and  pay  the  revenue  due  which  had  been  realized 
from  the  defendant  as  lumbardar,  who  was  also  a  distant  relation, 
declined  saj  ing  that  after  the  death  of  the  widow  they  would  set  up 
their  claim  in  the  form  they  might  consider  proper.  The  defendant 
then  asked  to  be  put  in  possession  of  the  land  as  he  had  already  paid 
the  amount  due  from  the  defaulter,  and  agreed  to  give  it  up  after 
cutting  the  standing  crop  whenever  the  widow  paid  him  Hs.  98-10-0. 
Thereupon  the  widow  was  entered  as  absent,  and  the  defendant  in 
possession  of  her  land.  Shortly  after  the  widow  died  without  having 
►  made  any  effort  to  regain  her  land.     In  18B5  the  land  was  mutated  in 
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No. 

ABANDONMENT  OF  LAND— con^fZ. 

the  name  of  the  widow's  husband's  mother,  who  was  also  an  absentee, 
defendant  being  recorded  in  possession  as  before.  The  mother-in-law 
died  ten  years  before  the  present  suit,  and  the  plaintiffs  now  claimed 
possession  from  the  defendant  on  the  payment  of  the  sum  of  Rs.  98-10-0 
paid  by  him  on  account  of  the  land.  The  defendant  pleaded  limitation 
and  also  abandonment  of  their  rights  by  the  plaintiffs  on  the  widow's 
leaving  the  village,  and  the  land  being  offered  to  them  by  the 
Revenue  authorities.  Held,  that  no  abandonment  had  been  proved 
either  on  the  widow's  or  plaintiff's  part.  The  fact  of  the  widow's  going 
to  her  parents  at  a  time  of  distress  did  not  indicate  any  intention  to 
give  up  her  life-interest  in  her  land,  but  even  had  any  such  intention 
on  her  part  been  'pi^oved,  the  plantiffs  would  not  have  been  bound,  as 
they  did  not  derive  their  title  from  or  through  her.  The  plantiffs 
declining  to  take  land  in  1879  when  called  upon  by  the  Revenue 
authorities  cannot  be  held  to  amount  to  an  abandonment,  as  their  title 
to  possession  had  not  accrued  at  that  time.  Held,  further,  that  the 
circumstances  under  which  the  defendant  obtained  possession  of  the 
widow's  property  in  1879,  and  the  mutation  in  her  mother-in-law's 
name  in  1885,  after  her  death,  indicated  the  nature  of  the  defendant's 
possession.  In  order  to  be  adverse  the  possession  must  be  like  that  of 
an  owner,  and  with  an  intention  on  the  part  of  the  holder  to  hold  the 
property  for  himself  as  such.  The  mere  holding  of  the  property  with- 
out such  intention  does  not  confer  a  prescriptive  title  or  extinguish 
that  of  the  original  proprietor  out  of  possession.  Held,  aho,  that 
Ai'ticle  141  •of  the  second  Schedule  of  the  Limitation  Act,  1877,  was 
applicable,  and  that  the  plantiffs'  suit  would  not  have  been  barred 
even  if  adverse  possession  of  defendant  in  the  lifetime  of  the  widow 
had  been  proved,  as  plantiffs'  right  to  sue  did  uot  accrue  until  after 
the  death  of  the  mother-in-law  of  the  widow,  and  that  the  discon- 
tinuance of  possession  which  might  have  been  fatal  had  the  person 
absconding  in  1879  been  a  male  could  not,  for  the  same  reason,  bar  the 
application  of  Article  141,  and  therefore  Article  142  had  no  applicafion. 
Baz  Khan  and  othefis  v,  Sut.tan  Malik  and  othkrs       ...         ...         ...         43 

ABSENTEE. 

See  Abandonment  of  Land. 

ACCOUNTS. 

Management  <f  religions  institution— Funds  of  the  temple — Wo7'- 
$hif>f)ers  not  entitled  to  call  fur  accounts  from  the  niahant  unless  there  is 
proof  of  a  custom  or  practice  entitling  them  to  do  so. 

See  lieligious  Jnstitntion. 

ACCOUNT,  SUITFOR. 

Partnership— Suit  hy  partner  again$t  co-partner,  who  was  also  manager 
of  the  httsiniss  to  have  an  account  rendered  of  hie  stewardship — Accounts 
without  dissolution  —  Contract  Act,  1872,  Sections  213,  258. 

See  Partnership,  No.  2. 
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ACKNOWLEDGMENT  OF  LIABILITY. 

Acknowledgment  nf  a  mortijagnrs  title  by  a  minor — 

See  Limitation  Act,  1877,  Section  19. 

Acts — 

Act  XXXII  of  1839. -See  Inter e4. 

Act  XXI  of  1850.— See  Act  XXI  of  1850. 

Act  XXVIII  of  1855.— See  Contract  Act,  1872,  Section  16,  No.  2,  Intered. 

Act  VII  of  1870.-See  Court  Fees  Act,  1870. 

Act  XXIII  of  \Qll.—^eQ  Tensions  Act,    1871. 

Act  I  r>/ 1872.— See  Evidence  Ad,  1872. 

Act  IV  of  1872.  — See  Punjab  Laws  Act,  1872. 

Act  IX  of  1872.— See  Contract  Act,  1872. 

Act  Iff  1877.— See  Specijic  Eelief  Act,  1877. 

Act  J7J  o/ 1877.— See  Begidration  Act,  1877. 

Act  XV  (f  1877.-   See  Limitation  Ad,  1877. 

Ad  XIV  if  1882.— See  Givil  Procedure  Code,  1882. 

Ad  XVIII 'f  ISSL—Sco  Punjab  Courts  Act,  1884. 

Act  771.-/1887.— See  Suits  Valuation  Ad,  1887. 

Act  IX  of  1887. -See  Small  Cause  Court  Act,  1887. 

Ad  XF7  of  1887.— See  Punjab  Tenancy  Ad,  1887. 

Ad  XVII  if  1887.— See  Punjab  Land  'Revenue  Act,  1887. 

Act  FJJ  f/ 1889.— See  Succession  Certificate  Act,  1889. 

Ad   VIII  of  1890. -See  Guardian  and  Wards  Ad,  1890. 

Ad  XX  of  1890.— See  Punjab  Municipal  Ad,  1890. 

Act  XXV  of  1899.— See  Punjab  Courts  Act,  1884. 

Act  I  of  1900.— See  Punjab  Limitation  Ad,  1900. 

Ad  XIII  if  1900.— See  Punjab  Land  Alienation  Act,  1900. 

ACT  XXI  OF  1850. 
Section  I. 

Interpretation  of  the  expression  "  rights  " — Held,  that  the  expression 
"  rights  "  in  Section  I  of  Act  XXI  of  1850  includes  something  more 
than  actual  rights  in  property,  and  that  the  right  to  the  guardian- 
ship and  custody  of  his  children  by  a  Muhammadan  who  has  been 
converted  to  Christianity  is  a  right  within  the  meaning  of  Act  XXI  of 
iy50._GuL  Muhammad  v.  JiussAMMAT  Wazir  Beuam     60 

ADVERSE  POSSESSION. 

1.     Suit  by  reversioners  — Successive  female  heirs— Possession  adverse 
to  the  female  udrerse  to  the  reversioners. 
See  Abandonment  of  Land,  No.  2, 


INDEX  OF  CIVIL  CASES  llEPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cases  in  iho  "  Record." 


No. 


ADVERSE  P0SSESSI0N-fO7»f(7. 

2.  Suit  for  i-ecoveiy  of  possession  of  common  waste  land  encroached 
upon  by  a  trespasser — Limitation — Advei-se  possession — Burden  of 
proof. 

See  Common  Land  No.  4. 

3.  Limitation  Act,  1877 — Schedule  II,  Article  144 — Adverse  posses- 
sion— By  a  mortgage  entered  into  between  the  plaintifif's  ancestoi'S  and 
defendant,  Kaka,  in  1879,  it  was  agreed  that  the  whole  amount  should 
be  repaid  by  instalments,  and  in  default  of  payment  of  any  instalment, 
the  possession  of  the  mortgaged  property  was  to  be  taken  by  the 
mortgagee.  In  1885  the  mortgagor  sold  a  certain  portion  of  the  mort- 
gaged projierty  to  defendants  Nos.  1  and  2,  and  m  1886  the  mortgagee 
sued  the  mortgagor  for  possession  without  mak  ing  the  first  two  defen- 
dants parties  to  that  suit,  and  obtained  a  decree  in  1 886  for  possession, 
but  never  got  actual  possession.  Subsequent  to  the  decree  the  mortgagor 
sold  the  remainder  of  the  mortgaged  property  to  the  other  defendants. 
In  1895  the  mortgf«gee's  heirs  filed  the  present  suit  for  possession  of  the 
land.  Held,  that  as  the  period  for  plaintiff's  claim  as  regards  the  first 
two  defendants  could  only  be  reckoned  from  the  date  of  the  original 
default  in  payment  of  instalment  under  the  mortgage-deed  of  1879, 
which  could  not  have  been  later  than  1882,  and  they  having  been  in 
pos.session  at  the  time  of  the  prior  suit  to  which  tliey  were  not  made 
parties,  and  were  therefore  not  bound  by  that  deciee,  and  as  with  respect 
to  that  portion  of  the  land  the  moiigagor  had  no  light,  title  or  interest 
left  in  it  subsequent  to  their  s.ale  in  1895,  the  suit  was  barred  by  limit- 
ation. But  as  regards  those  defendants  who  ac(juired  their  title  sub- 
sequent to  the  decree  of  1886  against  the  mortgagor  that  deciee  stiinds 
against  them,  and  they  can  claim  no  title  hy  adverse  possession,  the  suit 
having  been  instituted  within  twelve  years  from  their  obtaining  posses- 
sion.— Kesar  Singh  and  otukbs  v.  Tuakar  Das    ...         ...         ...         ...         jo 

4.  Adverse  possession —  Joint  owners,  landlord  and  tenant — Kon-pay- 
vientofrent — Burden  of  pro^^f— Limitation  Act,  1877,  Schedule  IT,  Article 
142. — The  plaintiffs  as  proprietors  sued  for  the  i)Ossession  of  half  the 
area  of  three  wells  in  which  the  defendant,  who  was  owner  of  the  other 
half  share,  was  occupancy  tenant.  The  land  having  been  washed  away 
by  the  action  of  the  river  re-appeared  in  1880.  Since  then  the  defen- 
dant got  himself  recorded  as  proprietor  of  the  whole  of  the  land,  and 
had  paid  no  produce  to  the  plaintiffs,  although  there  had  been  some 
partial  cultivation  by  his  tenants.  The  defendant  resisted  the 
claim,  and  raised  a  plea  of  adverse  possession  for  more  than  twelve 
years. 

Held,  that  although  the  defendant  got  his  name  recorded  as  pro- 
prietor of  land,  of  which  he  was  only  occupancy  tenant,  there  was 
nothing  to  show  that  pkintiffs  were  aware  of  the  entry,  and  the  fact 
of  the  defendants  being  owner  of  the  other  half  of  the  land  would 
afford  no  notice  of  an  adverse  claim,  there  being  no  alteration  in  the 
appai-cut  character  of  the  defendant's  possession  fiom  which   plaintiffs 
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ADVERSE  POSSESSION- co«cZ<Z. 

could  become  aware  that  defendant  had  set  up  a  proprietory  title,  and 
also  it  was  uncertain  when  his  possession  commenced  to  le  adverse, 
that  being  so  the  burden  of  proof  was  on  the  defendant  to  prove  a  pro- 
prietary title  by  adverse  possession,  which  he  had  failed  to  discharge. 

Ram  Chamler  SingJi  v.  MadJio  Kumari  (I.  L.  R,  KIT  Calc,  484). 
TvU  V.  Sokofi-i  (18  P.  B.,  1888),  and  TnUi  Ham  v.  Jliandu  (186 
P.  B.,  1888),  followed.  Moliima  Chnnder  Mozoomdar  v.  Mohoxli  Chunder 
Nengli  (I.  L.  7?.,  XVT  Calc,  473),  Jnfar  Husxain  v.  Mutlinq  Alt 
(I.  h.  U.,  XIV  All,  193),  ItaM  Ahdulla  v.  Bahnji  Gunqaji  (/.  L.  B., 
XIV  Bf.m,  458),  and  ANma  v.  KutH  (7.  I.  B.,  XIV'  Mad.,  96), 
referred  to  Honda  f.  Bhakd  and  others 65 

AGENT. 

Liability  of  Agent  to  render  accounts  to  his  principal. 
Sec  Contract  Act,  1872,  Section  30. 
AGREEMENT. 

Absence  of  express  agreement  to  pay  interest — Implied  agreement. 
See  Interest,  Nos.  1,  3. 

ALA  LAMBARDAR. 

n rant  of  a  portion  of  the  villnge  common  land  to  a  person  holding  the 
office  if  ala-lamhnninr  rent  free — Snit  for  disjosscfision  ly  the  proprietors 
rf  the  land — Lnndl  rd  and  tenant — Punjab  Tenancy  Act,  1887,  Section  4, 
clause  5 — Jurisdiction. 

See  Jutisdiction  of  Citil  or  Bevemie  Conrt. 
ALLUVION  AMD  DILUVION. 

Regiddtim  XI  (f  1825,  Section  4. —  Alluvion  — Title  to  land  acquired 
by  accretion — Indetitification  of  site.  —  Whereupon  the  facts  it  was 
found  that  a  certain  area,  which  was  some  30  years  ago  submerged 
in  the  river,  and  which  had  recently  emerged  owing  to  the  recession 
of  the  river,  and  which  had  mainly,  if  not  entirely,  re-appeared  in 
one  year,  and  was  identifiable  in  situ  as  the  tract  of  land  which  be- 
longed to  the  plaintiffs. 

Held,  that  the  re-appearance  not  being  a  gradual  accession  within 
the  meaning  of  the  1  st  clause  of  Section  4  of  Hegulation  XI  of  1825, 
and  the  land  being  identifiable  m  situ,  the  plaintiffs  who  owned  it  prior 
to  its  submersion  were  entitled  to  its  possession  under  the  5th  clause 
of  that  section  on  the  general  principles  of   equity  and  justice. 

Lopez  V.  Maddau  Mohan  Thakoor  (5  B.  L.  11.,  521),  and  Chunder 
Bhan  \.  Ahmrnl  Yar  Khan  (36  P.  li.,  1898)  followed.  Bebi  Bakhsk 
Singh   v.    Tirbhawan   Singh  (I.    L.  It ,   XIX    All.,     238),     explained. 

HASHMAT  and  others  v.  DULLA  and   OrUERS  .„  „,  QQ 
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ANCESTRAL  PROPERTY. 


No. 


1.  Anceffml  froperfy—PiragJwh.  TaVisil  mid  District  Jliolum.-^Tleld, 
that  when  the  lands  of  a  Tillage  ure.  held  by  variotis  races  and  were 
given  simply  to  any  one  who  would  undertake  their  burdens,  a  portion 
of  such  land  cannot  be  considered  ancestral,  merely  because  an  ancestor 
may  have  held  it  or  other  land  in  the  village  in  past  times.  Fakir  and 
OTHERS  r.  Dauf.at  and  others  ...         ...         ...          ...         81 

2.  Self-acquired  property  of  an  uncle^inherited  by  his  nephews  on 
his  dying  childless  was  not  ancestral  property  qtia  the  sons  of  those 
nephews,  as  it  was  not  inherited  from  a  direct  male  ancestor. 
Jhanda  Singh  and  others  v  Gdrmdku  Singh      ^3 


APPEAL,  CIVIL. 


1.  Civil  Procedure  Code,  1882.  Section  .588  (24),  622  and  647— 
Appeal — Qiinrdian  and  Wno^ds  Act,  1890,  Sections  12  and  48 — Order  of 
I)i4rict  Judge  fixing  tJiefee  of  a  custodian  of  the  pm^erty  of  tlie  Ward, 
at  pointed  nndet  Section  12  —  Bet  isinn — .Puvjah  Court'  Act,  1884,  Section 
70. — Held,  that  no  appeal  lies  from  an  order  of  a  District  .Tudge  fixing 
the  fee  of  a  custodian  of  the  property  of  a  "Ward  appointed  under  Sec- 
tion 12  of  the  Guardian  and  Wards  Act,  1890,  but  that  such  an  order 
can  be  revised  under  the  authotity  of  Section  48  of  that  Act,  Section 
70  of  the  Punjab  Courts  Act  of  1899,  although  it  repealed,  re-enacted 
in  a  modified  form  Section  622  of  the  Civil  Procedure  Code.    Mina  Mal 

V.   Rai  Bahaddr  Hardhian  Singh...         ...         ...         ...         ...         ...        48 

2.  Appeal — Arpeal  from  inadvency  order — Civil  Prucedtire  Code, 
1882,  Section)^  588  (17)  and  589. —  By  Punjab  Government  Notification 
No.  940,  dated  24th  October  1888,  the  Divisional  (-ourt  is  deemed  to 
be  the  District  Court  per  proviso  ('/),  Section  589,  Civil  Procedure  Code, 
1882,  consequently  in  all  suits  where  the  subject-matter  is  not  more 
than  Rs.  5, ( 00,  an  appeal  from  an  order  under  Section  851  (a)  of  the 
Code  lies  to  the  Divisional  Court. 

Venkafrayer  V.  .Ta>nhoo  Ayyan(l.L,  Ji.,  XVII  Mad,  .S77),  distin- 
guished.    IJhagvvan  Das  and  othicus  v.  Jai  Kam  Das  and  others         ...         58 

3.  An  order  declining  tit  review  a  previous  order  wen  hot  appealnhle, 
Choadui  Gurmukh  Singh  v.  Mussawmat  Mirza  Nur       03 

4.  Arbitration —  A  ward — Agreement  to  refer  to  arhitration — Application 
to  file  fnch  agreement  —Appeal — Aj^peal  on  grounds  other  than  the  decree 
being  in  eice*»  of,  or  not  in  accordance  with,  the  award— Civil  Pro- 
cedure Code,  1882,  Sections  520,  521,  522,  523  and  h'lh.—Ueld,  by  the 
Full  Bench : 

(i)  That  an  appeal  lies  from  an  acceptance  rejection  of  an  appli- 
cation under  Section  525,  Civil  Procedure  Code,  when  the 
award  is  illegal  ab  initio,   and 

(n)     That   an   order  rejecting   an  application   under    Section   52.3, 
Civil  Procedure  Code,  is  appealable.   Jhangi  Ram   v.  Mussam- 
'    MAT  Blli;o  Um 84 
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No. 


ARBITRATION. 

Award — Agreement  to  refer  to  arbitration — Application  to  file  sucJi 
agreement — Poiver  of  Court  ivliere  there  is  a  denial  to  the  execution  of  such 
agreeii'.ent — Competency  of  Court  to  enquire  into  objection  denying  validity 
of  a  reference  to  arbitration  — Appeal — Appeal  on  grounds  other  than  the 
decree  being  in  exceas  of,  or  not  in  accordance  with,  the  award — Civil 
Frocedure  Code,  1882,  Sections  520,  521,  522,  523  and  525. — Held,  by 
the  Full  Bench : 

(i)  That  a  Court  is  competent,  upon  an  application  under  Section 
525,  Civil  Procedure  Code,  to  file  an  award  to  enquire  into 
and  decide  objections  other  than  those  specified  in  Sections 
520  and  521  of   the  Code ; 

(ii)  That  Section  526  does  not  limit  the  enquiry  allowed  under 
Section  523,  and  that  a  Court  is  competent  upon  an  applica- 
tion under  that  section  to  file  the  reference  to  arbitration  in 
spite  of  defendant's  denial  of  the  agreement  to  refer ; 

(iii)  That  an  appeal  lies  from  an  acceptance  or  rejection  of  an 
application  under  Section  525,  Civil  Procedure  Code,  when 
the  award  is  illegal  ah  initio ;  and 

(iv)  That  an  order  rejecting  an  application  under  Sect'on  523, 
Civil  Procedure   Code,  is  appealable. 

Narain  Das  and  another  v.  Manohar  Lall  and  others  (21  P.  R.,  1898, 
F,  B.),  overruled.  Gulam  Jilani  Khan  v.  Afuhammad  Eassan  (74  F.  B., 
1894,  F.  B.),  Uussaini  Bibi  V.  Mohsan  Khan  {I.  L.  R.,  I  All,  156), 
Snrjan  Baot  v.  Bhikari  Uaot  (I.  L.  R.,  XXI  Calc,  213),  and  Tejpnr 
Dewchand  v.  Mahomed  Jamal  (1.  L.  li.,  XX  Bom.,  596),  disapproved. 
AJaho'iied  Wahid-rid-diu  v.  Hakiman  (J.  Z.  B.,  XXV  Calc,  757), 
AtrnaBamw.  Jamita  (134  P.  J2.,  1888),  ijarn  Battan  \.  Vasakha  A/al 
(49  P.  B.,  1893),  Amrit  Bam  v.  Dasrat  Bam  (7.  L,  /?.,  XVII  All,  21), 
Chint'imallayya  v.  Thaddi  ^angireddi  (7.  L.  R.,  XX  Mad.,  89),  KalU 
Frosanno  Ghose  v.  Bajain  Kant  Chatterji  (I.  L.  B.,  XXV  Calc,  141), 
Baja  Harnarain  Singh  v.  Chandhrain  Bhagioant  I<ocr  (I.  L.  R.,  XIII 
All,  300),  Chuha  Alal  v.  Ban  Ram  (I.  L.  ti.,  V HI  All,  548),  Eusan- 
aiinaY.  Linganna  (J.  L.  B,  XVIII  Mad.,  423),  Gowdu  Magata  v.  Gowdu 
Bhagwan{L  L.  R.,  XXII  Afad.,  299),  Saturjit  Fertap  Bahadur  Sahai 
V.  Dulhiii  Gulab  Koer  (7.  L.  B.,  XXIV  Calc,  469),  Nandram  Dahiram 
V.  h'emchand  Jadavchand  (I.  L.  B.,  XVII  Bom.,  357),  Amir  Eassan 
Khan  V.  Sheo  Bakhsh  Singh  (J.  L.  U„  XI  Calc,  0),  and  Cheto  Alal  v, 
Mahoo  Mai  (4  P.  B.,  1882)  cited.    Jhangi  Ram  and  anotheb  v.  Mussam- 

MAT   BUDHO  BaI  

B. 

BADNI  CONTRACT. 

ScG  Contract   Act,   \S12,  Section  SO. 

BEQUEST. 

By  a  sonless  Aivan  proprietor  of  the  Shnhpur  Bistnct  in  favor  (f  hi^ 
daughter's  son. 

See  Custom — Alienation.  No.  5. 
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No. 
BOND. 

Suit   on   instalment  bond — Limitation. 

Seo  Limitntion  Ad,  1877,  Schedule  II,  Article  74. 

bUlLDING. 

Erection   of   it    building — Bridging  over  a  drain — Distinction  let  ween. 
See  Purij'ib  /Municipal  Act,  1891.  Section  92. 

BURDEN  OF  PROOF. 

1.  Of  adverse  possession. 

See  Adverse  possession.  No.  4. 

2.  Non-agricultural    Koreshis  (Muhammadatis)    in   the  matter     of 
succession. 

See  Custom — Inheritance,  No.  7. 

3.  Non- agricultural  Khatris  (Hindus)  in  the  matter  of  succession. 
See  Hindu   Law — Inheritance. 

4.  Of  the  existence  of  a  cudom  of  pre-emption  in  respect  of  property 
situate  in  a   toum  where  the  custom  is  not   universal. 

See  Pre-emption  No.  8. 

5.  Of  adoption.  —  Tn  cases  when  the  right  of  adoption  is  admitted  or 
is  fonnd  to  prevail,  and  the  parties  are  not  members  of  an  agricultural 
tinbe,  or  land-holding  group,  the  burden  of  proof  ought  to  lie  on  those 
who  deny  that  a  particular  kind  of  adoption,  e.  g.,  that  of  a  daughter's 
or  sister's  son  caimot  be  made.  SonNUN  and  others  v.  Ram  Dial  and 
OTHERS  ...         ...  ...  ...         ...  ...  ...         ...  ...         79 

6.  Inheritance  —Special  family  custom — Held,  that  a  party  relying 
upon  a  special  family  custom,  such  as  that  only  one  son  of  the  last 
owner,  viz.,  the  fittest  or  the  eldest,  succeeds  to  the  whole  estate,  the 
others  getting  only  maintenance,  must  prove  that  such  custom  was 
ancient,  invariable  and  definite.    Zauip  Khan  v.  Amir  Khan  and  others,         85 

7.  In  suits  for  the  recovery  of  possession  of  immovable  properly 
when  resisted  by  a  plea  of  adverse  possesion,  the  plaintiff  is  bound 
to  prove  possession  and  dispossession  within  twelve  years,  but  where 
tlie  property  in  dispute  up  to  a  short  time  before  suit  remained 
waste  arid  unoccupied,  the  plaintiff  is  not  required  to  prove  acts  of 
possession  within  twelve  years  of  suit,  he  has  only  to  prove  a  prima 
facie  title  not  extinguished  by  limitation  in  such  a  case.  Waste  land 
allowed  to  remain  so  by  the  proprietor  cannot  be  held  to  bo  a  dis- 
continuance of  possession,  and  the  onus  is  in  such  a  case  shifted  on 
to  defendant  to  prove  when  his  possession  became  adverse.      Bamzan  Ali 

V.  Basharat  Ali  and  others  105 

8.  Khati-is,  although  following  agricultural  pursuits,  cannot  bo 
presumed  to  have  adopted  the  general  customs  of  agriculturists  in 
matters   of  succession  and  alienations,  and  the  record-of-rights  cannot 
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No. 


BURDEN  OF  PROOF— concZr^. 


operate  to  make  a  Khatri  proprietor  an  agriculturist  subject  to  cus- 
toms wbicli  govern  the  latter.  The  presumption  is  that  a  Khatri  is 
only  bound  by  so  much  of  the  record  of  rights  as  deals  with  pre- 
emption and  similar  customs.  The  burden  of  proof  therefore  that  a 
Khatri  in  matters  such  as  alienation  or  succession  is  governed  by 
custom  rests  always  ou  the  pai'ty  alleging  that  he  is  so  bound.  Harnam 
Singh  v.  Devi  Chanu  107 

9.  Where  a  person  comes  into  Court  alleging  purchase  of  the  sTia- 
milat,  the  oimn  of  establishing  it  is  on  him,  which  is  not  discharged  by 
proof  that  lands  of  separate  khatas  have  been  sold  to  him,  as  the  rights 
of  a  proprietor  in  the  former  are  not  a  mere  accessory  to  the  latter.  Ram 

Das  v.  Amir  Shah     11.3 

10.  Tht)  burden  of  proof  of  right  of  a  reversioner  to  restrain  aliena- 
tion of  occupancy  holding  is  upon  the  person  asserting  the  lights  to 
restrain  such  alienation.     Faiz  Bakhsh  v.  Diita  ...          ...          ...  ,..        115 

11.  Although  a  presumption  at  the  outset  Is  against  the  powerof  an 
adoption  of  a  daughter's  son,  but  where  evidence,  such  as  an  entry  in  a 
Wajib-td-arz  or  Txhcaj-i-nm  or  precedents  are  produced  by  the  adopted 
son,  the  burden  of  proof  is   shifted  to  the  party  denying  the   validity  of 

such  an  adoption.    Hem  Raj  r.  Sahiba     ...          ...         ...         ...         ...        116 

12.  Tl>e  burden  of  proof  that  a  sister  of  a  deceased  sonlcss  Jat  ])ro- 
prietor  was  entitled  to  inherit  the  landed  pi-operty  of  a  deceased  in  jne- 
ference  to  tlie  collaterals,  though  in  the  first  instance  Is  on  the  sister,  but 
that  the  rules  of  inheritance  detailed  in   a  Uiicaj-i-am  are   sufficient  to 

shift  such  burden  onto  the  collaterals.   Sdeean  v.  Mdssammat  Shaeman  117 

13.  The  burden  of  proof  that  collaterals  of  a  sonless  Khatri  resident 
of  a  town  are  entitled  to  Inherit  the  deceased's  property  in  preference  to 
his  daughters  and  their  sons  is  ujjon  the  collateral  asserting  such  rights. 
WiSHAN  Das  V.  Thakak  Das 119 

c 

CAUSE  OF  ACTION. 

Joint  promise  to  jplaintiff  and  others — Eight  to  plaintiff  to  sue   alone — 
Non-joinder — Procedure. 
See  Parties^  No.  3. 

CHUNDAVAND  AND   PAG VAN D. 

See  Custom —  InJieritance,  No.  3. 
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No. 
CIVIL  PROCEDURE  CODE,  1882. 
Section  2. 

And  Section  215  («) — Appeal — Orde)-  directing  an  account— Interlocu- 
tory order — Small  Cause  Court  Sxdt — Act  IX  of  1887,  Schedule  If, 
Ai'ticles  SO  and '61 — Suit  for  partition  of  offerings  after  talcing  and  ex- 
plaining uccounts  and  for  inspection  of  strong-room  in  which  the  offerings 
were  stored— Punjab  Courts  Act  {XV J II  of  188'i),  Section  40  (1)  {i)~ 
Further  appeal. — Plaintiffs  claiming  to  be  interested  in  the  income  of  a 
shrine,  sued  that  accounts  be  taken  and  explained  to  them  from  1871, 
and  that  they  be  allowed  to  inspect  the  strong-room  in  which  the  offer- 
ings were  stored,  and  for  partition  of  such  of  the  offerings  as  were 
partible,  and  for  their  share  on  partition.  The  first  Court  held  that  they 
were  entitled  to  have  accounts  taken  from  1888  only,  and  passed  orders 
under  Section  215  (a)  of  the  Code  of  Civil  Procedure,  but  the  Divisional 
Judge,  on  appeal,  held  that  the  order  of  the  first  Coui't  being  an  inter- 
locntoiy  order,  no  appeal  lay.  The  plaintiffs  preferred  a  further  appeal, 
under  a  certificate  granted  by  the  Divisional  Judge,  to  the  Chief  Court, 
and  the  defendants,  amongst  other  objections,  urged  that  the  suit  being 
a  small  cause  of  value,  not  amounting  to  Rs.  1,000,  no  further  appeal 
lay  under  Section  40  (1)  (^'),  Held,  that  as  Section  2  of  the  Code  of 
Civil  Procedure  includes  an  order  directing  accounts  to  be  taken,  in  the 
definition  of  deci'ee,  an  appeal  lay  to  the  Divisional  Court,  and  that 
the  suit,  as  framed,  being  excluded  by  Articles  30  and  81,  Schedule  11, 
Act  X  of  1887,  from  the  jurisdiction  of  a  Court  of  Small  Causes,  a 
further  appeal  hiy  under  the  certificate  granted  by  the  Divisional  Judge, 
inasmuch  as  the  nature  of  a  suit  for  an  account  is  not  changed  merely 
by  reason  of  a  share  in  the  collection  being  claimed. 

Mela  Mai  v.  Earhhaj  (115  P.  i?.,  1884)  followed,  Narayanv.  Balaji 
(I.  L.  /?.,  XXI  Bom.,  248),  and  Damodar  Gopal  Dikshit  v.  Chintoman 
JRalkrishin  (I.  L.  It.,  XVII  Bom.,  42)  distinguished.  Lianjit  Singh  v, 
Ilahi  Bakhih  (I.  L.  U.,  V  All.,  520),  Cover ji  Buddha  y.  Mnrarji  Funja 
(J.  L.  J?.,  IX  Bom.,  183),  Behari  Lai  Pandit  v,  Kedar  Nath  Mullick 
(/,  L.  E.,  XVIII  Gale,  464)  referred  to.     Kaka  Ram  and  others  v.  Ram 

SaRN  AND  OTHERS ...  ...  ...  ..  13 

Section  6. 

And  Sectione  25,  223  and  647 — Execution  of  decree — Power  of  Court 
to  execute  decree  in  excees  uf  the  limits  of  its  pecuniary  jurisdiction  as  an 
original  Court — Punjab  Courts  Act,  1884,  Section  35. — Held,  that  a 
Court  to  which  a  decree  has  been  sent  for  execution  has  not  jurisdic- 
tion to  execute  such  decree  when  it  is  in  excess  .of  the  limits  of  its 
pecuniary  jurisdiction  as  an  original  Court. 

Gopal  Das  v.  Mussammat  Golib  Devi  (70  P.  It.,  1897),  Ram  Lai  v. 
Natha  Singh  (45  P.  R.,  1882),  Ganga  Bam  v.  Gursarn  Das  (31  P.  E., 
1887,  J^arasayyay.  Venknta  Krishnayya  {I.  L.  R.,  VII  Mnd.,  397),  and 
Shdnmuga  Pillai  \.  Eamanathan  Chetti  (I.  L.  R.,  XVII  Mad,,  309) 
referred  to.  Shri  Sidheshwir  Pandit  v.  Shri  Harihar  Pandit  (I.  L.  /•'., 
XII  Bom.^  155).  Ookal  Kristy  Chunder  v.  Aukhil  Chunder  (I.  L.  li., 
XVI  Gale,  457),  and  Durga  Gharau  Mojumdar  v.  Umatara  (I.  L.  B., 
XVI  Gale,  465  followed.  Khan  Bahadar  Nawabzada  Suamsheue 
Ali  Khan  v.  Mossammat  Ahmad  Allahdi  Beoam 9 
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CIVTL  PROCEDURE  CODE,  1882— conM. 
Section  13. 

See  lies  judicata. 
Section  16  A. 

Suit  for  possession  of  land — Uncertainty  as  to  the  Court's  jnrisdic- 
fiQn — Totrer  of  Civil  Court  to  ndjiidicate  on  the  correctness  of  houndaries 
laid  down  Injthe  Settlement  authorities — Punjab  Ctmrts  Act,  1&84-,  Section 
18. — In  a  suit  by  the  proprietors  of  manza  Bhai'thwali,  in  Muzaffargarh 
District,  for  a  declaration  that  cei'tain  land  awarded  to  the  proprietors 
of  Kachur,  in  the  Multan  District,  by  the  Settlement  authorities  in  a 
boundary  dispute  belongs  to  them  and  should  be  included  within  their 
village,  the  decree  given  by  the  Munsif  in  the  plantiffs'  favour  was 
reversed  on  appeal  by  the  Divisional  Judge,  on  the  grounds  that  as  by 
the  orders  of  the  Settlement  Officers  the  disputed  area  at  the  time  of 
the  institution  of  the  suit  formed  part  of  the  Revenue  district  of 
Multan,  and  as  the  Revenue  Officers  had  complete  power  to  settle  the 
boundaries  of  distiicts,  and  as  such  orders  could  not  be  questioned  by 
a  Civil  Court,  the   Munsif  of   Muzaffargarh  acted  without  jurisdiction. 

Held,i\\n.i  the  Civil  Court  had  iuiisdiction  to  go  into  the  question 
of  the  correctness  of  the  boundaries  laid  down  by  tlic  Settlement 
authorities. 

Held,  also,  (1)  that  the  Munsif,  having  raised  the  point  of  jurisdic- 
tion himself,  and  decided  that  ho  had  jurisdiction,  substantially  com- 
plied with  the  provisions  of  Sub  section  (1),  Section  16  A  of  tlie  Code 
of  Civil   Procedure,  and 

(2)  that  at  best  the  proper  place  of  institution  was  uncertain,  and 
the  objection  not  having  been  taken  in  the  first  Court,  the  Divisional 
Judge  should  not  have  allowed  it  with  reference  to  Sub-section  (2)  of 
Section  16  A. 

Comhe  V.  Edwards  {L.  J?.,  8  P.  D.,  103)  referred  to.  Allah  Ditta 
AND  othehs  v.  Abdll  Qadib  Khan  and  others      

Section  25. 

Aid  Scctious  6,223  and  G47 — Execution  of  decree — Poicer  of  Court 
tn  execute  decree  in  ea'ce-^s  of  the  limits  ff  its  pecuniary  jurisdiction  as 
an  original  Court — Punjab  Courts  Act,  1881,    Section  35. 

See  Ciril  Procedure  Code,  1882,  Section  6. 
Section  80. 

See  Parties,  No.  4. 
Section  51  (c). 

Parties — /idding  parties  as  pi  ant  iffs— Joint  promise  to  plaintiff  and 
others — Itight  of  plaintiff  to  stie  alone — Cause  of  action — N on-joi rider— • 
Procedure. 

See  Parties,  No.  3, 


No. 
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CIVIL  PROCEDURE  CODE,  1S82- contd. 

Section  108. 

Decree  ex--pavie  —  Junsdidion  of  District  Judge  to  re-open  an  ex-parte 
decree  which  was  nppenled  agiinst  In  the  Chief  Court  hy  the  plaintiff. — In 
a  suit  wliere  the  plaintiff  on  obtaining  an  ex-parte  decree  for  tlie  major 
jX)rtion  of  his  chxim  had  unsuccessfully  appealed  to  the  Divisional 
Judge  and  the  Chief  Court  as  regards  the  portion  disallowed,  the  Dis- 
trict Judge,  on  the  application  of  the  defendant,  after  the  decision  of  * 
the  Chief  Court,  re-opened  the  ease  under  Section  108  of  the  Code  of 
Civil  Procedure. 

Uell,  that  under  Section  108  of  the  Code  the  only  Court  which  had 
jurisdiction  at  the  time  the  application  was  made  was  the  Chief  Court, 
and  that  the  action  of  the  District  Judge  in  setting  aside  a  decree 
which  in  point  of  law  was  no  longer  existent  at  the  time  was  altogether 
ultra  vires  and  void.     Sayad  Zahur-ul-Hassan  v.  Gandu  AJal  ...         ...  4 

Section  198. 

Dismissal  of  suit  for  non-appearance  of  parties  on  the  day  fixed  fcr 
delivery  of  judgment — 

See  Dismissal  of  suit. 
Section  203. 

Judgment  of  Small  Cause  Court — Gr-vfents  of — Small  Cause  Court  Act, 
1887,  Section  2.5. — Held,  that  a  judgment  of  a  Small  Cause  Court 
should  convey  some  indication  that  the  Judge  applied  his  mind  to 
weighing  the  evidence  on  the  recoi'd,  or  of  the  conclusion  arrived  at  by 
him,  and  that  the  mere  words  "  issue  not  proved  and  claim  be 
dismissed  "  ai'o  obviously  inadequate  under  Section  203  of  the  Civil 
Procedure  Code. 

Afalik  Bahnat  v.  Shiva  Prasad  (I.  L.  R,  XITI  All,  5.3.3),  Bai 
Jasoda  v.  Bamansha  Afancherji  (I.  L.  It.,  XXTII  Horn.,  335),  and 
Sarup  Chand  v.  Tha  Bomh'iy,  Bantda  and  Central  India  Catr>2i<iny 
(41,  P.    Z?.,  1896),   followed.     Samani.  Kuan  r.  Pm  Bakhsh     57 

Skction  215  (a). 

And  Section  2 — Appeal  —  Order  directing  nn  account — Interhjcnt<rif 
trder'-Small  Cause  Court  Act,  ISS7,  ScheduU  IT,  Articles  30  a7id  SI 
—  Suit  for  partition  of  offerings  after  taking  and  explaining  accounts,  and 
for  inspection  of  strong-rcnm  in  which  the  offerings  were  stored — runjah 
Courts  Act,  1884,  Section   40  (1)  (2). 

See  Civil  Procedure  Code,  1882,  Section  2. 

Section  223. 

Andl  Sections  0,  25  and  647 — Etecntion  of  decree— Power  of  Cnurt 
to  ejecute  decree  in  excess  of  the  limits  of  its  pecuniary  jurisdictiun 
us  an  original  Court — Punjab  Courts  Act,  1884,   Secti-jn  35. 

Seo  Civil  Procedure  Ci,dc,  1882,  Section  6, 
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CIVIL  PROCEDURE  CODE,  1882— row^J. 

Section  244. 

JfJxeciifioti  procpedhigf: — .hiriftdirfinn  of  Ci>urf  to  pnferf.iin  applt'cnti'ii 
nfter  full n'lfifif'icfinn  of  tho  iIpcvp  hp/'ng  filtered — Tmcedurc — Rf-riotc  — 
Appral — Appp'il  frntn  nu  or-Jer  of  derltvi'ifj  to  tcvi''tr  the  jirevions  order. — 
Section  24 i  of  the  Civil  Prooed lire  Code  does  not  «pply  to  a  Conrt 
wliiclj  has  fnllj  execntrd  a  df-CT-ee,  and  has  tlierehy  bpcome  fuhctns 
officii,  it  npplies  onl^'  to  a  Conrt  pxeeuting  a  decree  at  the  time  when 
an  applicntion  connected  with  execntion  is  mnde  ;  tlierefore,  whei-e  a 
jiidgnient-debtor,  after  the  firuil  settlement  bad  been  effected,  Hnd  the 
execution  proceeding's  tcrminntcd,  full  sntisfaction  of  the  decree  being 
entered,  and  the  execntion  record  being'  consigned  to  the  record-room, 
made  nn  application  to  the  Contt  ior  the  refnnd  of  a  certain  amonnt 
alleged  to  have  hern  recovered  from  him  by  the  decree-holder  in 
excess  of  tlic  snm  due  nnder  the  decree,  hold  that  the  only  couise 
open  to  the  judgment-debtor  was  to  apply  for  a  review  of  the  order 
declaring  the  decree  sati.-fied,  and  striking  off  the  execution  proceedings  ; 
but  that  where  no  objection  to  jurisdiction  had  been  taken  in  the  Court 
below,  atid  i\\o  fur nm  for  the  application  for  review  was  the  same  as  the 
form  selected  by  the  judgment-debtor*  for  the  application  for  refund, 
the  latter  application  might  be  treated  as  an  application  for  review. 

Held,  further,  that  an  order  declining  to  review  a  previous  order 
was  not  applicable. 

Fnl-hr-nii  din  Mnhnmtnnd  Ahsiin  v.  The  Official  Trustee  of  Hexf/al 
(1.  L.  ]l.,  X  Calc,  5:Wj,  S.idasira  ViWu  v.  R-imalinija  I'ill  .i  (lit,  IK.  'i»'., 
193),  and  Aziz-nd-din  Jlos.-eiu  v.  liiu>an<i<jor  Hoy  (I.  I.,  li.,  XIV  ('ulc, 
605),  followed.  Ilnji  Ahmad  JJimiin  v.  Saudar  J.nl  (S'J,  F.li.,  1893), 
distinguished.     Chaodki  Gl-k.muk"h  Sinuh  i-.  Mlssa.mmat  Miuza  NcR      ...         63 


Seciion  351. 

Apfeol  from  an   ifiKolnnicy  i  rder. 

See  Appeal,  Civil,  A'o.  2. 

Section  520. 

And,  Sectinns  521,  522,  523  aud  b2h  —  Arhitration  -  Aivnrd — Agree.' 
v^ent  to  refer  to    arhitfttion — Apfdication  t  >  file  such  agreement. 

Ci'Vipete'tcij  of  Court  to  enquire  into  (.■hjection  denying  validity  of  a 
reference  to  arbitration  —  Appeal  on  grounds  other  than  the  decree  lidng  in 
escess  of,   or  uot  in  occur  hn-ce  uith,  the  award — 

See  Arbitration. 

Section  539. 

Where  the  plaintiffs  had.  applied,  for  permission  under  Section  539 
of  the  Code  of  Civil  Procedure  to  sue  to  have  a  committee  appointed  by 
a  Civil  Court  for  the  nmnagenient  of  a  certain  religious  trust,  and  to 
obtain  such  other  relief  as  they  might   be  entitled   to   under  the   said 
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No. 
CIVJL  PROCEDURE  CODE,  \882-amtd. 

section,  and  the  Collector  had  merely  "  accorded  permission,"  held,  that. 
the  suit  must  be  limited  to  matters  covered  by  the  sanction,  and  that 
the  plaintiffs  Avere  not  competent  to  sue  for  the  i-emoval  of  the  defendant 
from  the  office  of  mdhmif,  the  Court  having  no  authority  to  enlai-ge 
the  scope  of  the  suit,  and  to  grant  any  other  reliefs  otht-r  than  those 
included  in  the  terms  of  the  sanction,  Pkem  Sinuh  f.  Labu  Singh  and 
OTHEKS  ...  ...  ...  ...  ...  ...  ...  ...  ...         89 

Section  559, 

Johidcr  of  respohderits  on  apfeul — "  Ii.ten-deil  in  the  rault  of 
appeiil  " — Meanimj  cf.  —  A.,  B.,  C.  and  D.  filed  a  suit  for  the  recovery 
of  certain  moneys  from  tlie  defendant.  The  first  Court  dismissed 
tlieir  suit  in  toto.  From  that  deirision  all  the  plaintiffs  appenled,  but 
the  Divisional  Judge  only  accepted  A. 's  appeal,  and  rejected  that  of 
13.,  C,  and  D.  The  defendant  tiled  a  furtiier  appeal  against  the  decree 
of  the  Divisional  Judge.  On  the  day  of  hearing  an  application 
was  filed  on  behalf  of  B.,  C.  and  D.  that  they  miglit  be  joined  as  res- 
pondents under  Section  559  of  the  Code  of  Civil  Procedure,  Ueld, 
that  the  petitioners  were  not  "  interested  in  the  result  of  the  appeal  " 
witliin  the  meaning  of  Section  559  of  the  Code  of  Civil  Procedure, 
as  their  claim  had  been  disallowed  by  both  the  lower  Courts,  juid 
they  had  not  appealed,  and  could  not  be  granted  a  decree  on  an 
appeal  against  a  decree  in  favour  of  a  co-plnintiff',  nor  could  any 
change  be  made  in  the  order  of   dismissal    passed  against    them. 

Ufcndra  Lai  I\Inherj-e  \.  (lirimira  N>ith  J/uicrjce  (I.  L.  ]i.,  XX l^ 
(7a/.,  565),  Htulson  V.  Basdeo  Bajf.ye  (I.  //,  R,  XXVI  Cul,  109),  and 
llamVitta  v,  AInhk tm  (4(3,  P.  li.,  1892),  referred  to,  lUi  LJiiola  Ram 
r.  Rai  Seih  Chand  Mai.       .,.  ...  ...  ...  ...         ...          ...         23 

Sections  588  (17)  and  689. 

Appeal  from  inniJi-fiinj  firdcr — 

See  Apfcal,  Civil,  No.  2. 

Section  622. 

1.  Orlrr  if  Didi 
of  the  initd  nppoii 
IbdO—Bcfixion— 

See  A/'iaal,  Civil,  No.  1. 

2.  Revision  -  Chief  Goiirt's  pmv' r.t  (f—Pr.icfir,:  Pitnjab  C<>nrt.i  Ad, 
1884,  a»  (im-n,dei  Inj  Act  XXV  of  1899,  Sfdion  70. 

See  Pur-jah  Courts  Ad,  1884,  Stdiori  70,  No.  2, 

3.  And  Sediou  623 — Bevirion—  S^cnd  <.pf>lic'jti'  n  fur  r,  rinion  niter 
decision  of  first  ofplication — lierii-w  of  order jmss^d  on  revision. —  lielt, 
that  the  dismissal  of  an  application  for  i-evision  in  default  of 
appearance  does  not  bar  the  entertainment  of  .-i  second  application 
for  revision,  but  where  an  ap|)lication  for  revision  has  been  enter- 
tained, and  an  order  jjassed  after  consideration  of  the  case,  a  second 
application  for  revision  should  not  be  received,  the  proper  remedy 
being  foi-  the  af)plicant  to  ask  for  a  review  of  judL'nient,  which  may  bo 

•  had  in  such  a  case.     Umau  Din  and  oruEns  v.  Ala  Bakiisu  and  anoiuek        54 


istrid  Judge  fi.ciiiy  the  fee  of  a  custodiin  of  the    prnpcdij 
<t»ted  uuder  Section    12  ufthe  Gnardinn  and   Ward.'i  Ad, 
Punjab  Courts  Ad,  1884,  ,S(di;n  20. 
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^■ClVlfj  PIlOCEDUllE  CODE,  1882- co^cM 
^B         Section  647. 

I 


And  Sections  6,25  and  22'^  -  Execnfidn  if  decree  —Power  of  Court 
t<)  execute  decree  in  excc^n  t^f  the  limitunf  its  pecuniary  jurisdiction  as 
an   original  Court — Funjub    Courts  Act,  1884,  Section   35. 


No. 


See  Ciril  Procedure  ^ude,  1882,  Section   6. 
COMMON  LAND. 

1.  Grant  nf  n  pirtinu  of  the  village  common  land  to  a  fersun  hvl<iin(j 
tin  o^ice  (f  ala-hnnlt'irdar  loit  free— Snit  for  dis2))sfessio)i  hy  the  pio- 
jirieti'TS  of  the  land — landlotd  and  teiaint — Pw-jab  Tenimcy  Act,  1887, 
Section  4,  chiuse  5 — Jurisdictinn. 

See  Jurisdiction  of  Civil  or  Heroine  Court. 

2.  Common  /a?/(^- Gora-dch — Erection  of  \:oi\Mi  hy  non-jjri'priefartj 
resideid  with  the  perniissio7i  (f  a  proprietor  in  2>ossession  — ^Ibsence  (f 
special  damage. — A  non-propiietor  wms  allowed  by  one  of  the  |)ro])nctors 
of  the  vilhige  to  build  a  kofha  on  a  jjonion  of  the  gora-deh  which  he  (the 
proprietor  J  had  previously  used  himself  as  a  cattle  pen.  The  plaintift' 
and  the  proprietor  in  the  village  sued  for  demolition  ;  the  defendant 
and  the  consenting  proprietor  admitted  that  on  the  vacation  of  the  site 
by  them  it  would  revert  to  the  Avhole  proprietary  body.  Held,  that  in  the 
absence  of  ])roof  of  substantial  damage  to  the  plaintiff  his  suit  must  fiiil, 
as  he  had  not  jn'oved  that  he  had  ever  exercised  any  specific  rights 
over  the  site,  or  that  the  consenting  proprietor  had  disposed  of  more 
than  would  fall  to  his  share  on  partition,  or  that  the  alienation  was  a 
permanent  one. 

llidayat  Ali  Kha-.i  v.  Basit  Ali  Khan  (54,  P.  P.,  1892),  followed  ; 
Paras  Pant  v.  Sherjit  (I.  L.  P.,  IX  All.,  661),  Shadi  v.  Annp  Singh 
(I.  L.  P.,  XII  All.,  436),  Najjn  Khan  v.  Imtiaz-nd-din  (I.  L.  P., 
XV in  All,  115;,  Soheil  Singh  v  Abdnlla  (78,  P.  P.,  1877;,  liar 
Sarup  V.  Hanicanta  (7,  P.  P.,  1885),  Amin  Chand  v.  Dasuundha  Singh 
(54,  P.  P;  1886),  Ghulam  AJuhammand  Khan  v.  Bnta  (187,  P.  P  , 
1889),  and  KanakayyaY.  Narasim  IIulu  (I.  L.  P,  XIX  Mad.,  38), 
referred  to.     Ram  v.  Pik  Bakhsh 33 

3.  Commdn  land. — Joint  vacant  piece  of  land  in  mohalla — 
Pii^ht  of  suit  of  some  if  the  inhabitants  of  the  mohalla  affecting 
such  land— Plaint — Alternative  reliefs — Injunction  when  to  be  granted — 
Discretion  of  Court  -  Damages. — The  plaintiffs  sued  to  recover  posses- 
sion of  a  piece  of  land  situate  in  front  of  tlieir  houses  and  shops, 
alleging  that  it  had  been  jointly  enjoyed  by  them,  and  that  the 
defendants  Nos.  1  and  2  having  obtained  a  fictitious  deed  of  sale  of  a 
portion  thereof  from  defendant  No.  5  had  taLen  possession,  and 
commenced  to  build  thereon,  the  lelief  sought  being  either  a 
decree  for  possession  of  the  land,  or  an  injunction  restraining  the 
di-fendants  Nos.  I  and  2  from  building  thereon.  The  lower  Appellate 
Court  gave  the  pbinlifts,  "as  membcra  of   the   community,  "  a  decree 
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No. 


for  possession,  and  also  issued  a  permanent  injunction  to  the  defend- 
ants prohibiting  the  erection  of  any  building  on  or  other  interference 
with  tlie  land  in  suit. 

Held,  (i)  that  the  claims  were  not  inconsistent,  the  difference 
being  between  sole  right  and  joint  right,  and  that  tlic  plaintiffs  were  at 
liberty  to  claim  in  the  alternative  exclusive  possession  of  an  injuctirtii 
to  restrain  the  defendants  from  interfeiing  -with  their  lights  as 
co-sharers  in  the  land  in  suit  ; 

(iV)  that  the  land  in  suit  not  being  a  public  thoroughfare,  the  suit 
lay  ,: 

(Hi)  that  the  plaintiffs  were  entitled  to  sue  in  their  own  right  for 
a  relief  common  to  themselves  and  otiiets,  nnd  that  the  failure  to 
sue  on- behalf  of  those    others,  was  not  a  bar  to  their  suit ; 

(Iv)  that  inasmuch  as  the  exclasive  occupation  by  ilie  defendants 
would  have  materially  injured  the  j-huntiffs  they  wore  entitled  to 
tht!  injunction  issued  by  the  first  Court.  GtUAU  Mal  axd  otiieks  r. 
Ram  Rkcupal  axd  othkus      ...         ...         ...         ...         ...         .,.  gj 

4.  Limttafion  Act,  ^S77,  Section  28 — Suit  for  rccor.crij  of  pnssetisiou- 
of  common  waste  land  encroached  iipon  by  a  t^'es/naftfer — Limitation  - 
Adverse  possession — Burden  of  proof — Sidt  hy  some  of  the  several  co- 
sharers  against  the  tresj/asser  affecting  common  land— Effect  of  non- 
joinder of  other  co-sharers— Civil     Froccdurc   (hde,    Ib&J,  Section    '.i  ". 

Decree,  form  of. — In  suits  for  tlie  recovery  of  possessi.u:  of  immovable 
property  when  resisted  by  a  plea  of  adverse  possession,  the  plaintiff 
is  bound  to  prove  posses.^i()n  and  dispossession  Avitiiiti  twelve  years  • 
but  -where  the  property  in  dispute  up  to  a  short  time  before  suit 
remained  waste  and  unoccupied,  held  that  the  plaintiffs  were  not  re- 
quired to  prove  acts  of  possession  within  twelve  years  of  suit,  they 
had  only  to  -prove  n  prima  facie  title  not  extinguished  by  limitation 
in  such  a  case.  Waste  bind  allowed  to  remain  so  by  the  proprietor 
cannot  be  held  to  be  a  discontinuance  of  possession,  and  the  onus  is  in 
such  a  case  shifted  on  to  defendant  to  prove  when  his  possession 
became  adverse. 

Jleld,  also,  that  one  or  several  of  many  co-sharers  can  sue  to  prevent 
invasion  of  their  common  property  by  a  mere  trespasser,  and  that  in 
8uch  a  case  a  decree  for  sole  possession,  or  lor  possession  on  behalf  of 
other  co-sliarers  should  not  generally  be  given,  the  proper  form  of 
decree  should  be  for  the  restoration  of  the  property  to  its  condition 
prior  to  the  trespassers  invasion,  and  so  preserve  the  invaded  rights 
which  the  plaintiff  and  other  co-sharers  possessed  in  the  property. 

Tavndin  y.  Fandn  (I.  L.  IL,  XVIH  Horn,  G99),  Inai/at  Jfusen  v. 
Aji  Jlusen  (/.  L.  ]{.,  XX  AIL,  182),  /Vuhavimad  Ali  Khan  v.  Khaja 
Ahdul  Ounny  ([.  L  ]{ ,  IX  Calc,  714.),  Muhammad  Yar  v.  (Ihnlavi 
(49  r.  R.,  1884),  Jhra  Lai  v.  Bhairon  (/.  L.  IL,  V  AIL,  G02),  and 
Jfidayat  AU  Khan  v.  Basit  AU  Khan  (64,  P.  IL,  1892),  cited,    AJohimci 
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[COMMON  LA^D—concld. 

Chunder  Mozoomdarv.  MohesTi  Chunder  Neogi  (I.  L,  E.,  XVI  Calc, 
473),  The  Secretary  of  State  for  India  in  Council  v.  Ttra  liayan 
(I.  L.  B.,  IX  Mad  ,  175),  and  Jnfar  Ilnsain  v.  Ma.%uq  All  (I.  L.' li  , 
XIV  All,  193),  referred  to.     Uasizan  Ali  v.  Basiiaeat  Ali  and  otiiiiks  ...       105 

5.  Common  land — PtircJiase  of  sepat ate  holding  i?i  a  village — Suit  hy 
purchaser  f»r  a  declaration  that  he  is  entitled  to  a  share  in  the 
sharnilat  -Inclusion  or  exclunon  of  share  of  slmmilat — Burden  of  proof 
— Held,  that  as  the  rights  of  a  proprietor  in  the  shamilat  of  a  village 
are  not  a  mere  accep&ory  to  the  land  separately  held  by  him,  and 
that  a  pale  of  the  latter  does  not  ?jL»*o/rtdo  conrey  any  rights  in  the 
former  to  the  purchaser. 

A  clause  in  the  TFa/i?;-?<Z-arr  providing  that  shaics  in  tlie  shamilat 
are  proportional  to  the  khetvat  lands  held  by  each  proprietor  cannot 
confer  any  rights  in  the  common  lind  on  the  purchaser  not  conveyed 
by  his  deed  of  sale. 

Maluk  Sin/jli   v.  Muhayvmad    (65,  P.  J?.,    1889),  ^nd  Baju  Shah  v. 
Huima  (4-2,  P.  7?.,  1897),    cited,    and   Prem    Chan.l  v.    Sardara    (10,     • 
P.  P..  1894),  referred  to.     Ram    Das   and  others   v.   Amir   Shah   Axn 

OTHERS  ...  11.3 

CONDITIONAL  SALE— FORECLOSURE. 

See  Mortgage,  Nos.  5,  7,  9,  10,  11,  13. 
CONSTRUCTION  CF  DOCUMENT. 

1.  Mortgage—  Interest—Fost  diem  interest  — Absence  of  a  covenant 
to  pay  interest  after  a  certain  date  when  the  mortgage  if  not  redeemed 
was  to  become  a  usufructuary  one  — Damages — Construction  of  docu- 
ment. 

See  Interest,  No.  4. 

2.  Grant  of  Government  revenue  for  life  t'->  parties' family  in  specific 
shares  — J) eatli  of  one  fharer — Suit  hy  the  surviving  $harer  against  the  s.n 
of  the  deceased  for  certain  if)(.ialments  wrongfully  enjoy  d  hy  the  latter — 
Construction  for   such  grant — Pensions  Act,  1871,  Sectio7i  6. 

See  Jagii: 

3.  W ajib-ul-arz. — A  clause  in  the  Wajih-ularz  providing  that 
shares  in  the  shamilat  are  proportional  to  the  khetvat  lands  held  by 
each  proprietor,  cannot  confer  .any  rights  in  the  common  land  on 
the   purchaser   not  conveyed  by  his  deed  of  sale.      Ram   Das  v.    Amir 

SlIAH 113 

CONTRACT. 

1,  Condition  vital  to  contract,  or  merely  ancillary  to  it—Ecidence  as 
regards. 

Bee  Public  Company. 


xxxil  INDEX  OP  CIVIL  CASES  REPORTED  IN  THIS  VOLUME, 


The  references  are  to  the  Nos.  given  io  the  cai^es  in  the  "Record." 


CONTRACT-  roncld. 


CONTRACT  ACT,  1872. 
Section  16. 


No. 


2.  Contract — Snh-htting  ontracty  it'liat  is  —  Assignment  —Illegality  of 
assignment  of,or  snh-lefting  contract  as  opposed  to  public  policy. — ^4 
contract  by  wliich  the  plaintiffs  jij?reed  to  supply  the  Commissariat 
autliorities  with  certain  hkn^a  coiifained  a  recital  to  the  effect  that 
the  contract  was  not  to  be  snb-let,  although  it  could  be  transferred 
with  the  approval  of  the  orticial  by  whom  it  was  sanctioned.  Sub- 
sequently the  plaintiffs  entered  into  an  asfreement  with  the  defendant, 
under  which  the  defendant  was  actually  to  supply  the  hliusa  to  the 
Commissariat  Department,  payinpr  the  plaintiffs  one  anna  for  each 
rupee's  worth  supplied.  The  defendant  made  default,  and  the  ph'iin- 
tift's  had  to  perform  tlieir  contract,  and  tliereby  incurred  an  allecfed 
loss  of  Rs.  221  for  which  they  sued  the  defendant.  The  first  Court 
found  that  the  agreement  between  the  parties  was  void  as  being 
opposed  to  public  policy,  and  dismissed  the  suit. 

Held,  that  the  defendant  was  not  entitled  to  avoid  fulfilling  the 
terras  cf  his  agreement  with  the  plaintiffs  on  the  ground  that  it  was 
opposed  to  public  policy,  merely  because  the  plaintiff  had  done 
something  which  under  the  terms  of  their  contract  with  the  Com- 
missariat Department  thej'  possibly  should  not  have  done.  Where 
two  parties,  competent  to  contract,  have  formally  entered  into  an 
argeement,  one  of  them  cannot  be  permitted  to  get  rid  of  his  obliga- 
tion unless  the  plea  that  the  object  of  the  agreement  is  opposed  to 
public  policy  is  thoroughly  well  substantiated. 

Printing  and  Numerical  Registration  Company  v.  Sampson  (44 
L.  J.  Ch.,  705),  cited.     SoitiiA  Sixgh  v  Lorinda  Mal  and  another         ...         99 


1.  Contract— Undtie  influence. — In  a  suit  upon  a  registered  mort- 
gage deed  where  the  defendants  (mortgagors)  pleaded  undue  in- 
fluence, and  in  support  of  their  plea  were  only  able  to  prove  that  to 
this  extent  pressure  had  been  put  ui)on  them  to  execute  the  mortgage 
deed  as  security  for  the  payment  of  a  debt,  namely,  that  a  choice 
had  been  given  to  them  of  executing  the  deed,  or  being  at  once  put 
into  Court. — lltld,  that  such  pressure  did  not  amount  to  "  undue 
influence  "  within  the  meaning  of  Section  16  of  the  Indian  Contract 
Act  as  amended  by  Act  VI  of  1899.  In  order  to  reap  the  benefit 
of  that  section  it  was  necessary  for  the  defence  to  establish  that 
the  executants  of  the  deed  were  induced  to  sign  it  because  the 
plaintiff  was  in  a  position  to  dominate  their  will,  and  had  used  that 
position  to  obtain  an  unfair  advantage  over  them. 

Sital  Prasad  v.  ParhJm  Lai  (/.  L.  /?.,  A""  All.,  535),  distinguished. 
Bank  of  Benoal  r.  Din  Dial  ...  ...         36 

2.  And  Section  74 — Undue  inUnence— Penalty— Jhiconsriouahle  bar- 
gain— Interest— Act  XXVJII  of  1855,  Hrction  2.— In  the  absence  of 
eyidenco   that  the  parties  to  a  bond  were  not  on  an  equal  footing  or 
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CONTRACT  ACT,  lS72-confcl 

that  the  obH»or  did  not  fully  understand  the  transaction,  or  was  in 
the  elutnlies  of  an  extortionate  money-lender,  the  mere  fact  that  the 
rafe  of  interest  was  hipfh  is  insufficient  to  raise  a  presumption  of 
undue  influence  such  as  is  contemplated  in  Section  16  of  the  Contract 
Act.  "When  under  the  terms  of  a  bond  the  interest  charcjeable  can. 
not  be  reg^aided  as  a  penalty,  the  terms  of  the  bond  must  be  enforced. 
Indian  Courts  cannot  interfere  at  discretion  merely  on  the  ground 
that  a  bargain  is  hard  and  unconscionable. 

Gokal  Chnr,d  V.  Klmnja  AU  Sh'th  (32  P.  J?.,  1890),  followed. 
Ednlji  V.  McDonoId  (55'  P.  Z?.,  1901)  referred  to.  Bclaki  Mal  r. 
T.  G.  AcKES % 

Section  23. 

Coi'trncf — Agreement  by  phi  in  tiffs  a  ud   d'-fendauts  to  purchase  certain 
landed  projyerty  nt  an  a uclion  jointly  and  not  to  hid  aguinst  each   other  — 
Void  contract — Public  p(diry — JuriHliction — >S'«/V  for  possession  vf  land — 
Value  of  suhject-mntter  —  Court  Fees  Act,  ISIO,  Sicfi'm    7,    clause    10. — 
Plaintiff  sued  for  possession  of  Y\ths  share  of  certain  plots  of  land   sold 
at  an  auction  by  Government  on  the   allegation    that  the    plaintiffs  and 
defendants  before   the  action  had  entered  into  an  api-eement  to    buy  the 
land  in  partnor.sliip,  and  thereafter  to  divide  it,  and  that  they    had    paid 
their  quotas  of  the   portion  of  the  purchase  money  deposited  on  the   day 
of  the  sale,  and  were    willing  to  pay  the  balance,  and  had  been    wrong- 
fully refused  their  share   by  the  defendants.     The   first   Court    having 
decreed  the   claim,   the   Divisional   Judge  revex-sed   it  on   the   ground, 
amongst   others,   that   the   alleged    agreement   -was  void  as  opposed  to 
public  policy,  inasmuch  as  the  parties  had  agreed  to  purchase   the    pro- 
perty at  the  auction  jointly,  and  not  to   bid   against  each   othei*.     Also 
found  that  the  form  of  suit  was  really  one  for  specific  performance   of   a 
contract  in  writing,  and  that  tin;  first  Court    had  no  jurisdiction  to   tiy 
it— Held,  that  under  the  circumstances  of  the    case    the  agreement   was 
perfectly  lawful,  and  one  that  should  be  enforced,  being  more  in  further- 
ance of  public  policy  than    against   it. — Held,   also     that   clause    10   of 
Section  7  of  the  Court  Fees   Act  was   not  applicable,    as  there    was    no 
agreement  to  perform.     The  defendants  had  already  performed  the  con- 
tract they  had  made  to  buy   the   property,  and    the   title   vested  in    the 
plaintiffs  as  soon  as  the  purchase  was  effected,    and    they    had    become 
joint-owners  with  the  defendants,  and  thirty  times  the  jama  of  the   j^\ths 
share  of  the  property  which  was  sued  for  being  Rs.   932,  the  first    Court 
had  jurisdiction  to  try  the  suit. 

Balloh  Md  v.  Bhupa  Mai  (110  P.  P,  1888)  (P.  P.),  Eari 
,  Balhishr.a  Jaglekar  v.  Nmo  Murethvar  Joglekar  (/.  L.  li.  XVIII 
Jiom.,  342),  I),oig'i  Singh  v.  Sheo  Bershad  Singh  {I.  L.  B.,  XVI 
Calc,,  194),  and  Gobind  Chandra,  GongajMdhya  v.  Sherajunnissa  bibi  (13 
C.  L.  P.,  1),  followed.  Chunibai  v.  Secretary  of  State  {Bom.,  P.  J.^ 
204),   referred  to.     Nanda  Singh  r.  Sdnder  Singh         37 
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CONTRACT  ACT,  \872—co7icl(l 

Section  30. 

And  Section  213 — Princi'pal  and  agent — Badni  (  trngering)  contracts'  - 
Void  cont ract  —  Suit  for  profits  received  hy  defendants  as  plaintiff's  agents 
— Liahility  of  agent  to  render  accounts  to  Ids  princij'tal. — Defendanhfl  as 
plftintifF's  ai^ents  arranj?ed  with  third  parties  for  the  delivery  to  plaintiff 
of  20,000  maunds  of  gi\am  on  a  certain  date,  and  three  weeks  after  sold 
the  said  gram  as  his  agents  at  a  profit,  the  plaintiff  sued  the  defendants 
for  differences  between  the  purchase  and  sale  pince,  after  deducting  the 
commission  to  which  the  defendants  were  entitled.  The  defendants 
admitted  the  purchases  and  sales,  hut  pleaded  that  the  transactions 
were  hadni,  and  that  they  had  realized  no  profits.  Held,  that  as  there 
was  never  any  intention  that  the  gram  should  he  delivered,  and  it  was 
only  intended  that  differences  should  be  settled,  the  transactions  were 
?>r7/7«?' and  void  under  Section  80  of  the  Contract  Act,  but  not  illegal, 
and  the  defendants  were  liable  to  the  plaintiff  for  nny  profits 
received  by  them.  The  defendants  as  agents  being  bound  to  render 
proper  accounts  to  the  plaintiff,  under  Section  213  of  the  Act,  which 
they  had  failed  to,  and  in  the  absence  of  any  objection  on  their  behalf 
as  to  the  amount  of  profits  calculated,  the  plaintiff  was  entitled  to  a 
decree  for  the  amount  claimed. 

Tiaqnath  Saliai  v.  Mamra}  (80  P.  7?.,  1895),  and  Telu  Mai  v. 
Suhlia  Singh  (90,  P.  7?.,  1880),  followed  ;  Vof^h'  Talnk.'^hi  v.  Shah 
Jljamsi  Velsi  (T.  L.  7?.,  XXTV  Bom.,  227),  distinguLshed.  Detii  Satiai 
r.  GANESni  LaL  AND  OTHERS 46 

Section  74. 

And  Section  16 — Undue  influence — Penalty — Vnconscionahle  bargain — 
Intei-est. 

See  Contract  Act,  1872,  Section  16,  No.  2. 
Section  213. 

1.  And  Section  30 — Principal  and  Agent — Budin  contracts — Suit  for 
profits  received  by  defendant*  ns   fdaintff's  agenti — Liahility  of  agent    to 

render  accounts  to  his  principal. 

See  Contract  Act,  1872,  Section  30. 

2.  And  Section  258. — Partnershi^i—  Siiil  hy  partner  against  co- 
partner tcho  wan  also  manager  of  the  business  to  hare  an  account  rendered 
of  his  stewardship — Acconyifs  without  dissolutioti. 

See  Partnership.  No.  2. 
CO-SHARK  R. 

1.  Suit  by  some  (f  the  several  co-sharers  against  the  trespasser  affecting 
common  land— IJ feet  of  no7i-joinder  of  other  co-sharer— Civil  Procedure 
Code,  1882,  Section  30— Decree,  form  of. 

See  Common  Land,  No.  4. 
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CO-SR  ARER—concld. 

2.  rreemptiou — Hale  <>f  sharer  of  joint  estate  -  Vnudor^  pwrc/ioser  and 
pre-emptor  all  three  being  co-sharers  in  the  Joint  estate  — Vendor  s  selection 
lohere  2}arties  are  eqnalli/  entitled — Fnn/ab  Laics  Act,  lb72,  Section 
12  (a). 

See  Fre-emption.  No.  18.  • 

CONTRIBUTION,  SUIT  FOR— 

Joint  wronfj-doers — Decree  for  dimayes — Suil  vot  maiutai)ialile. — 
H.  S.  iiucl  others  brought  a  suit  against  the  plaintiff  and  defendants  iu 
the  present  suit  for  possession  of  a  plot  of  hind,  damages  for  demolition 
of  a  wall,  and  removal  of  building  matei-ials.  In  that  suit  the  parties 
to  the  present  dispute  denied  H.  S.'s  title,  and  the  other  allegations  in 
his  plaint;  but  the  suit  was  decreed  with  costs  and  Rs.  5"^  damages,  the 
whole  of  which  were  realized  from  the  plaintiff  who  biought  the  present 
«  suit  for  contribution  against  his  former  co-defendants.  The  lower 
Court  found  that  as  the  plaintiff"  and  defendants  knew  perfectly  well  that 
they  Avere  both  acting  wrongfully,  and  had  filed  a  false  defence  in  the 
former  suit,  disallowed  the  present  claim. 

Held^  that  tlie  suit  for  contribution  was  not  maintainable,  the  parties 
beino"  joint  wrong-doers  iu  the  common  Fense  of  the  word  as  Avell  as  in 
law. 

Haramoni  Das><i  v.  Hari  Churn  Chowdhry  (/.  L.  U.,  XXII  Calc, 
8:-{^:5),  Gohind  Chnnder  X'nndy  v.  Srigobindh  Chi.wdhry  {I.  L.  K.,  XXIV 
Hale,  8:-5U),  Vayangara  Vadaka  Vittal  Manja  v.  I'ariyangot  Padingara 
Kuril jpoth  Kadiigorhen  Nayar  {I.  L.  1\.,  VII  Mad.,  89),  Fakire  v. 
Tassadduq  Hussain  (/.  L.  li.,  XIX  All.,  462),  followed  ;  Sreepatty 
Hoy  V.  Loharam  Roy  (7  W.  1\.,  884)  referred  to,  and  Itnthn  Sirdar  y. 
Shujoo  Farawanik  (20  W.  11.,  235)  distinguished.  SuDHD  SiXGH  v, 
Lehna  Singh  and  otheks  ... 

COURT  FEES  ACT,  1870. 
Section  7,  cla7ise  10. 

Jurisdicfion — S)iit    for   possession    of   land — Value    of  subject-viatfer. 
See  Contract  Act,  Section  23. 

CUSTODY  OF  MINOR. 

Guardian — Apj2xiiutment  of — Guardian  and  Wards  Act,  1890,  Section 
17 — Ajyplication  bg  a,  Muhammadan  maternal  grandmother  to  be  appointed 
guardian  of  her  Muhammadan  minor  grandchildren  who  were  in  the 
custody  of  their  father,  who  had  changed  his  religion— Father  s  right  to 
custody —Act  XXI  of  1850,  Section  1 — Inteipretation  of  the  expression 
*'  rights  "--Eqnity. — Held,  that  the  law  in  India,  while  placing  all  re- 
ligions on  a  level  befoi-e  the  law,  and  allowing  to  the  fullest  extent 
the  rights  of  aggregations  of  individuals  to  be  governed  by  their  own 


No. 
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Now 
CUSTODY  OF  MINOR- cuucld. 

personal  law,  protects  individuals  so  far  as  may  be  from  the  loss  of 
either  i-ights  or  pi-opei-ty  by  reason  of  renunciation  of,  or  exclusion 
from,  any  religion  or  caste.  * 

/^/f'/*/;  ff/xo,  that  the  expression  "rights"  in  Section  1  of  Act  XXI 
of  1850  includes  something  more  than  actual  rights  in  property,  and 
lliat  the  I'ight  to  the  guardianship  and  custody  of  his  children  by  a 
^fulnmniadan  who  has  been  convei-ted  to  Christianity  is  a  right 
within  the  meaning  of  Act  XXI  of   1850. 

Hi'ld,  further,  that  the  father,  who  was  the  only  livitig  parent  and 
who  had  the  custody  of  his  children,  and  was  making  suitable  provi- 
sion for  their  up-bringing,  should  not  lose  his  natural  rights  on  the 
ground  of  change  of  his  religion.  G\jh  Mchammap  r.  Mussam.mat 
Wazir  Bkgam  60 


CUSTOM. 


1.  Prc>>Hmpt ion  in  favour  of  the  existence  of  a  custom  -  Non-aqricid- 
/wn'.N^s -Onus  probandi.  — Where  ^)r/;»tj  facie  it  is  apparent  tliat  the 
parties  to  a  suit  \vere>  not  oi-dinary  agriculturists,  or  carrying  on  the 
pursuit  of  agriculture,  bat  had  been  employed  for  generations  in  state 
service,  there  is  no  initial  piesnmption  in  favour  of  the  existence  of  a 
custom  under  Section  5  {a)  of  the  Punjab  Laws  Act,  1872.  In  such 
cases  it  should  be  ascertained  whether  the  rule  of  descent  is  governed 
by   custom  or  by   the   personal  law  of  the  parties.      Mussammat  Faitma 

AND  OIHKKS  r.     AkJMAND  AlI  ...  ...  ...  ...  ..^  ^  ^j 

2.  I'ersons  not  hound  by  yeneral  ayricnlturist's  cndoms  in  matters  of 
succession  and  alienalions. — Khatris,  although  following  africul'tural 
pursuits,  cannot  be  presumed  tc  have  adopted  the  general  customs 
of  agriculturists  in  matteis  of  succession  and  alienations,  and  the 
i-ecord -of -rights  cannot  operate  to  make  a  Khatri  proprietor  an  agri- 
culturist subject  to  custom  which  govern  the  latter.  The  presumption 
is  that  a  Kiiatri  is  only  bound  by  so  much  of  the  record -ot-rights  as 
ueals    with  pre-emption   and  similar   customs.     Haknam  Singh  r.  Deyi 

ClIAND ...  


CUSTOM--I.     ADOPTION.    • 

1.  Custom  -Adoption — Dhaican  Khatris  of  Feroze2X)re  —  Wife's  sister's 
son— Ceremonies.— Found,  ih-rit  adoption  of  wife's  sister's  son  among 
Dliawaii  Khatris  of  Ferozepore  was  not  opposed  to  custom  or  Hindu 
Law,  and  tliat,  in  the  absence  of  proof  as  to  the  necchsify  of  ceremo- 
nies in  constituting  such  an  adoption  valid,  an  unequivocal  declaration 
ot  intention,  coupled  with  previous  and  subsequent  treatment,  would 
be  sutiicient  for  the  purpose. 

Oam/a  Mat  V.  Mussammat  Radhi  (.j7  V.  J\..,  iy8(i)  >cferred  to. 
(jiia'UAiu  Lal  f.  Dalla  ^Iai.,  , 
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No. 


CUSTOM— L     ADOPTION— ro»fr7. 


'2.  Cni'tom-— Adoption — Gift  to  daughter  ft  mn — KnfJiana  Gnjars  of  the 
Giijraf  taliail — Limitation — Limitation  Act.  1877,  Srhedide  II,  Article 
118 — Snit  to  declare  an  adoptio7i  invalid. — In  a  case  the  parties  to  which 
were  Kathana  Gnjars  of  the  Gujrat  tahsil,  found,  that  an  adoption  of  a 
daughter's  son,  or  a  pift  of  ancestral  land  to  such  a  person  by  a  sonless 
proprietor  withont  consent  of  collaterals  was  invalid  by  custom. 

Article  118  of  the  second  sehedule  of  the  Limitation  Act  of  1877  is 
not  applicable    wheicthe  adopter  has    no   inherent  power  to    adopt. 

Bhagat  Ham  \.  Tnhi  Ham  (144  J'.  !{.,  1892)  followed  ;  Jayadamha 
Chowdhrani  v.  DeJchina  Mohvm  (I.  L.  E.,  XIII  Calc,  HOS)  distinjofnish- 
ed  ;  (inl  Ahmad  v.  Sahihzada  (45  F.  J?.,  1881),  doubted  ;  Ham  Din  v. 
Mnhnrak(]W  P.  J?.,  1893),  f^amanv.  Nadir  Din  (35  P.  E.,  1896), 
Nnr  I)i,i  V.  Hahibzada  (18  P.  E.,  1880),  Fazla  v.  Fazla  (53  P.  E., 
1889),  and    Mxhammad    v.    Sharf  Din    (8  P.   E.,  1891)    referred   to. 

ivIuHAMMAD  Dl\  AND  OTHKRS  J.'.   SaDAR  Dl\  AND  OTHERS  ...  ...  ...  67 

3.  CnMoii) — Adoption  —  Gift — Katliaua  Giijar.<  of  the  Jheluni 
tahsil. — In  a  suit,  the  pirties  to  which  were  Kathana  Gujais  of  the 
Jhelum  tahsil,  found  that  adoption  is  not  reco^nized  in  that  tribe,  and 
that  a  gift  of  ancestral  land  by  a  widoiv  in  favour  of  one  reversioner 
in  presence  of  other  reversioners  of  equal  degree  is  invalid. 

Than  I'ina'iid  others  v.  Midiarah  and  ai/ofher  (140  1'.  E.,  1893),  Gaman 
and  another  v.  Nadir  Bin  and  others  (35  P.  E.,  1896),  Sahib  I  in  and 
others  V  Amira  and  others  (16  P.  E  ,  1889),  and  Muhammad  and  others 
V.  Sharaf-vd-din  and  others  (8  7*.  E  ,  IS9\'),  nf erred  to.  .JcMMA  AND 
OTHKRS  r.  Mubabik;  and  others        ...         ...         ...         ...         ...         ...         70 

4.  Cnsfom— Adaption — Adrq^lion  of  sister's  son  —  Acharjya  Brahman 
(f  Goler  in  the  Pehra  tahsil  o///u'  Katufra  district — Burden  of  p)'''oof. — 
One  R.  D  ,  an  Acliaijya  Brohnian  of  Goler,  in  the  Dehia  tahsil,  of 
the  Kangra  district,  executed  a  deed  of  adoption  in  favour  of  *  K,' 
his  sister's  son,  reciting  that  K  liad  been  adopted  when  two  or  three 
years  old,  and  had  ever  since  been  treated  as  a  son.  Plaintiffs,  col- 
laterals of  H.  I).,  sued  for  a  declaration  .setting  aside  the  deed  on  the 
grounds  that  K.  was,  in  fact,  never  adopted,  and  that  the  adop- 
tion was  invalid  by  custom  and  Hindu  Lav\'.  'I'be  6rst  Court  found 
that  the  adoption  was  not  opposed  to  custom,  but  that  there  was  in 
fact  no  adoption  as  recited  in  the  deed,  though  K.  had  lived  with  R.  D. 
for  many  years  and  assisted  him  in  his  business,  and  gave  plaintiffs 
a  decree  that  K.  was  not  the  adopted  soti  of  R.  D.  The  Divisional 
Judge  on  appeal  reversed  the  deci-ee,  on  the  ground  that  the  factum 
of  adoption  had  been  clearly  established,  and  further  that  by  custom 
the  adoption  was  valid.  The  plaintiffs  preferred  a  further  appeal 
against  these  findings  to  Chief  Com  t. 

Held,  that  where  the  parties  are  not  members  of  an  agricultural 
tribe  or  land-holding  group,  and  where  no  ceremonies  are  essential,  and 
the  adoption  not  opposed  to  custom,  a  declaration  by  deed,  if  coupled 
with  previous  and  subsequent  treatn^^cnt  as  an  adopted  son,  was 
Buflicieut  to  constitute  adoption. 
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Held,  aJ-<>o,  that  in  cases  where  the  right  of  adoption  is  admitted  or 
is  found  to  prevail  and  the  parties  are  not  members  of  an  agricultural 
tribe,  or  land-holding  group,  the  burden  of  proof  ought  to  lie  on  those 
who  deny  that  a  particular  kind  of  adoption,  e.  g.,  that  of  a  daughter's 
sister's  son,  cannot  be   made. 

Found,  upon  the  evidence  that  plaintiffs  had  failed  to  prove  that  by 
custom  among  i\charjya  Brahmans  of  Kangia  (who  are  not  members 
of  an  agricultural  tribe  or  land-holding  group)  the  adoption  of  a  sister's 
son  was  invalid. 

Balla  v.  Budha  (50  P.  It.,  1893,  F.  B.)  distinguished,  and  the  subject 
of  adoption  among  non-agricultural  twice-born  Hindu  classes  in  the 
Punjab  discussed.     Sohncn  and  others  r.  Ram  Dial  and  others 79 

T).  Custom — Adoption — VaugJiters  hun — Hindu  Jats  of  Hayaf2ncr 
in  the  Garhshankar  tahsil  of  Hoshia i^yur  district — Suit  to  obtain  a 
declaration  that  an  alleged-  adoption  u  as  inralid  or  had  never  taken 
place — Limitation  from  ivhich  2'^''>'iod  hegins  to  run — Limitation  Act, 
1877,  Schedule  TI,  Article  118-  Bardeu  of  proof— On  the  28th  August 
1884  one  K  executed  a  deed  of  adoption  in  favour  of  his  daughter's 
son.  In  1894,  after  the  death  of  K,  his  widow  assented  to  mutation  of 
names  bemg  effected  in  favour  of  the  adopted  sou.  In  1897  the 
plaintiffs,  who  are  the  male  collaterals  of  K,  instituted  a  suit  to  obtain 
a  declaration  that  the  alleged  adoption  was  invalid,  and  that  it  never 
took  place.  The  first  Court  found  that  the  plaintifls'  claim  was  barred 
by  limitation,  that  the  defendant  was  adopted  by  K,  and  that  the 
adoption  was  not  invalid.  'L'he  Divisional  Judge  reversed  the  decree  of 
the  first  Court  on  the  grounds  that  tlie  fact  of  the  widow  of  K.  allow- 
ing mutation  in  favor  of  the  adopted  son  gave  plaintitf  a  fresh  cause  of 
action,  and  that  the  defendant  was  not  formally  adopted,  and  that  as  a 
daughter's  son  he  could  not  be  adopted. 

Held,  that  as  the  title  of  the  adopted  son  to  the  property  was  ci"eat- 
ed  by  the  adoption,  and  not  by  any  subsequent  admission  on  the  part 
of  the  widow  of  the  adoptive  father  that  the  title  existed,  such  an 
admission  did  not  give  plaintiff  any  tresh  cause  of  action,  and  as  the 
plaintiffs  had  knowledge  of  the  adoption  more  than  six  years  previous 
to  the  institution  of  tlie  suit  their  claim  was  barred  under  Ai'ticle  118 
of  the  second  schedule  to  the  Limitation  Act  of  1877. 

Held,  also,  that  although  a  presumption  at  the  outset  is  against  the 
power  of  an  adoption  of  a  daughter's  son,  in  a  case  where  evidence 
such  as  an  entry  in  a  Wajib-ul-an  or  llitcaj-i-am  or  precedents  are 
j)i-oduced  by  the  adopted  son,  the  burden  of  proof  is  shifted  to  the  party 
denying  the  validity  of  such  an  adoption. 

Found,  upon  the  evidence  that  tlie  defendant  was  formally  adopted  by 
K,  and  that  liis  adoption  was  valid. 

I'armau  v.  (liau  Hinqh  (94  1'.  Ji..  189.3),  Nalha  Singh  v.  Su/a)i  Singh 
{S^F.IL,  ]8d9),  and  lialla  V.  tudha  (50  P.  11.,  1893),  refen-ed  to. 
Hlm  Raj  ani^  anothku  f.  Sauiua  and  otheks        ,        ,..        „,      116 
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1.  Cndom — Alienation — Alienation  hy  widoic —hocan  standi  of  rever- 
sioners of  the  fifth  degree — Domra  .Tats  of  the  Dera  Ismail  Khan  tahsil, — 
Found,  that  tliere  was  an  establislied  custom  amongst  Domra  Jats  of 
the  Dera  Ismail  Khan  tahsil  that  no  male  collateral,  not  descended 
from  a  common  pjreat-grandfather,  along  with  a  deceased  person, 
whose  widow  had  alienated  the  deceased's  property,  had  a  right  to 
object  to  such  alienation. 

Rahmat  Hiissain  and  others  v.  Mussammat  Fahim-nn-Nissa  (25  P.  li., 
1895),  referred  to.     Dilawar  r.  M  l'ssammat  Jatti  

2.  Custom — Alienation  —  Gift  hy  a  sonless  jyroprietor  in  favour  of 
daughter — Banda  Rajputs  rf  Ludhiana  City  Tcnown  as  Malak  Rajputs  in 
Jullundur  City — Right  of  uidow  of  a  collateral  -Accretion,  from  ancestral 
property — Hidu  Law. — Held,  in  a  suit  by  a  collateral  to  question  an 
alienation,  that  on  the  death  of  the  plaintiff  during  the  pendency  of 
the  suit,  his  widow  was  entitled  to  represent  her  husband,  and  to 
proceed  with  the  suit  instituted  by  him.  Mussammat  Rakhi  v.  Mussam- 
mat Fatima,  (89  P.  R.,  1892),  and  Mussammat  Aso  and  another  v. 
Mussamat  Tabi  and  another  (77  P.  P.,  1893),  distingui.shed. — Held, 
also,  that  the  parties,  though  residents  of  a  city,  being  agriculturists, 
were  governed  by  custom,  and  that  the  donor  was  competent,  under  the 
custom  prevalent  amongst  his  tribe,  to  transfer  his  self-acquired 
immovable  property  by  gift  to  his  daughter. 

The  rule  of  Hindu  Law,  that,  as  accretions  from  ancestral  property, 
the  acquisitions  are  themselves  ancestral,  cannot  be  applied  to  those 
who  are  governed  by  custom. 

Mussammat  Fahharunnissa  v.  Malik  Rahim  Bakhsh  (23  P.  P.,  1897), 
Nurav.Tora  {46  F.  R ,  \900),  Ghausa  v.  Nathn  (82  P.  R,  1900), 
Deri  Intta  and  others  v.  Mussammat  Jlukmi  and  others  (85  P.  R  ,  If'OO), 
Jjehna  and  another  V.  Mussammat  Thakri  (32  P.  P.,  1895),  Muhammad 
Kalu  Khan  v.  Saif-nlla  Khan  (91  P.  P.,  1887),  referred  to. 
Nawab-ud-Din  v.  Mussammat  Kami 
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3.  Custom — Gift — Validity  (f  gift  to  one  of  several  heirs — Kang 
.Tat  of  Garhshankar  tahsil,  Hoshiarpur  District.  —  In  a  suit  the  parties 
to  which  were  Kang  Jats  of  the  Garhshankar  tahsil,  Hoshiarpur  Dis- 
trict, a  gift  by  a  sonless  proprietor  of  his  land  to  one  of  his  heiis  who 
had  been  for  a  long  time  cultivating  with  and  supporting  the  donor, 
to  the  exclusion  of  the  rest,  was  found  valid  by  custom. 

Sohha  v.  Gyana  (1 16  P.  P.,  1886),  Oopal  Singh  V.  Kheman  (85  P.  P., 
1889),  Indar'y.  Luddar  Singh  (18  P.  P.,  1890),  Sher  Singh  y.  Sohail 
Singh  {\9  P.  R;  1890),  Karim  Bakh.9h\.  Fatta  (118  P.  P.,  1891), 
Narain  Singh  y.  Gurmuhh  Singh.  (116  P.  P.,  1894),  Nanla  v.  Mia7i 
Khan  (101  P.  P ,  1892),  and  SaMh  Din  v.  Amira  (16  P.  P..  1889) 
referred  to.     Rala  v.  Banna  and  otheps „ 
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4.  CitMom — Alienation — Alienation  hy  a  childless  adopted  son  of  lis 
ad'ptire  fatltors  property — Distinrtinn  hetireen  the  ricjht  trt  alienate  the 
property  ocqid red  from  adoptive  and  a  natural  father. — Held,  that  under 
the  Custgraary  Law  of  Punjab  the  right  to  alienate  ancestral  pioperty 
is  the  same  ■whether  the  pi'operty  dealt  with  comes  from  a  natural  or 
an  adoptive  father,  the  only  distinction  which  exists  between  the  estates 
of  the  adopted  son  in  the  two  classes  of  property  is  with  reference  to 
the  devolution  of  each  on  his  death,  childless  and  without  a  widow. 
Fatteh  Sixgh  v.  NiHAL  Singh         25 

5.  Custom — Alienation — Will — Will  in  favor  (f  daughter's  s<>n  — 
Atcans  of  Shalqynr  IHstrict —  Competencij  of  2'»'02yrietor  to  muhe  a.  will  in 
favcr  of  his  dmighter^s  son  in  the  presence  of  his  own  brother. — Held, 
that  the  right  to  make  a  bequest  by  a  will  exists  among  the  A  wans  of 
the  Shahpur  District,  and  that  a  bequest  by  a  sonless  proprietor  in 
favour  of   his    daughter's   son  is  valid  by  custom  in  the  presence  of  his 

own  brother.     Au  Muhammad  r.  Dci.f.A     ...          26 

6.  Custom  — Alienation  —  Gift  —  I  in  nu.vahle  p>^'"l'^'*'^ll  —  ^'.f^  uithont 
delivery  cf  possexsinn — Jievocation  (^f  gift  hif  donur — Hindu  Lau.  —  Held, 
that  the  primary  rule  of  decision  in  a  case  of  gift  in  the  Punjab  is 
custom,  and  possession  is  ordinarily  necessary  to  complete  it,  and  that 
even  imder  Hindu  Law  a  gift  which  the  donor  repudiated  immediately 
after,  and  which  he  did  not  do  all  in  his  power  to  perfect  and  which 
he  did  not  give  actual  possession  of  the  gifted  property,  is  not  valid. 

Balinolcnnd  V.  Bhaqican  Das  (T.  L.  Ti.,  XXI  All,  \86),'  Manhliari  x. 
Naunidh  {I.  L.  J?.,  I'V  All,  40),  7.''./'«  7?o»i  v.  Ganesh  (I.  L.  R.,  XXIIF 
Bom.,  131),  Parema  Shah  v.  Ck'et  Rnm  (88  P.  J.'.,  1899),  distin- 
guished. Kalidas  Mullick  y.  Kanhaya  L il  Pandit  (I.  L.  P.,  XI  C'dc, 
121),  relied  on.  Ciiaudhri  Lila  Kishen  and  others  v  Chaddhki  Hoa 
Ram 45 

7.  Cn'sTo^rf^ Alienation — Alienntinn  hy  father  rf  ancestral  hind — 
fhjcctirm  hy  sr>r)s — Lobars  «/  Jamsher,  tahsil  jullundnr,  District 
JuUuiidnr.  —  Held,  that  the  plaintiffs  and  their  fathers  havjng  actually 
cultivated  land  for  a  considerable  period,  extending  over  several 
generations,  though  Inhars,  had  become  agriculturists,  and  even  thus 
governed  by  the  custom  prevaling  amongst  agricultural  tribes,  which 
limits  the  alienation  of  ancestral  agi^icultnral  land,  and  were  entitled 
to  question  the  alienai-ion  by  their  father. 

Khazan  Siw/h  a)id  others  \.  Maddi  a>-d  others  (122  J*.  P.,  1893), 
Gurmnkhv.  Canga  Pam  (81  P.  P,  1895),  JJf tarn  Singh  v.  Jhanda 
Singh  (21  P.  /.\,'1896),  and  Pa m  Mai  \.  Mns.mmmat  Miran  (30  P.  P., 
1896),  referred  to.     Kaka  and  others  r.  Ranijt  Singh  and  others         ...         51 

8.  Custom  -Uift— Validity  of  gift  to  a  near  agnate  not  actually  an 
heir  of  the  donor — I'hat  Jats  ofTHhaW  and  Pi.otrict  Hoshiaipur. — Tn  a 
suit  by  a  nephew  of  the  donor  to  set  aside  a  gift  made  by  his  uncle  on 
account  of  services  rendered  to  him  in  favour  of  a  near  agnate,  who 
was  not  actually  his  heir,  the  parties  being  Dhat  Jats  of  the  Hoshiarnur 
talisil,  held,  that  the  gift  was  va|id  by  custom, 
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Bhagwanay.  Mothu  (62,  P.  R.,  1884),  Sobha  v.  Gyana  (116.  P.  i?., 
1886),  Gopal  Singh  v.  Kheman  (85,  P.  P.,  1889),  Indar  v.  Luddar  Singh 
{\8,P.  P.,  1890),  Sher  Singh  v.  Sohail  Singh  (J 9,  P.  J?.,  1890),  Sarain 
Singh  V.  GurmnM  Singh  (116,  P.  P.,  1894),  and  Pala  v*  Pa««a  (14, 
P.  P.,  1901),  referred  to.     Atma  Singh  and  another  v.  Naudh  Singh    ...         61 

9.  In  a  suit  the  parties  to  which  were  Kathana  Gujars  of  the  Jhelum 
tahsil  found  that  a  gift  of  ancestral  land  by  a  widow  in  favour  of  one 
reversioner  in  the  presence  of  other  reversioners  of  equal  degree  is  invahd. 

J  UMMA  U.  M  DBAKIK 70 

10.  Custom — Alienation  -  Will — Pathans  of  Peshawar  Distncf — 
Found,  that  by  the  custom  prevailing  among  Pathans  of  the  Peshawai* 
District,  a  father  is  competent  to  make  an  unequal  distribution  of 
his   immovable   property   among  his   sons  by  will.     Shad  Adi  Khan  r. 

A BDOL  GhAFDE  Khan  AND  ANOTHER  ...  ...  ...  ...  ...  ...  80 

1 1.  Custom — Alienation  —Gift  to  a  nephetv  of  immovahlp  property  in- 
herited from  an  uncle- Ancestral  property. —  In  a  case  in  which  the  self- 
acquired  property  of  an  uncle  was  inherited  by  his  nephews  on  his 
dying  childless,  held,  that  the  said  property  was  not  ancestral  pro- 
fierty,  qua  tlie  sons  of  those  nephews,  as  it  was  not  inherited  from  a 
direct  male  ancestor,  and  that  a  gift  of  such  property  by  the  nephews 
to  their  sister's  son  was  not  invalid  by  custom. 

Balki  and  others  v.  Biranand  and  others  (43,  P.  P.,  1890),  and  Joicahir 
Singh  v.  Lial  Singh  and  others  (76,  P.  P.,  1898)  cited.     Jhanda    Singh 

AND  OTHERS  v.  GuRMUKH    SiNGH  ..,  93 

12.  Custom— Alienation  by  male  proprietor — Necessity — Antecedent 
just  debts. — In  a  case  where  a  minor  son  sued  to  set  aside  his  father's 
alienations  on  the  ground  of  non-ieceipt  of  consideration  and  want  of 
necessity — held,  that  the  father  having  himself  admitted  receipt  of 
consideration  and  having  given  possession  and  mutation  of  names 
raised  a  stiong  presumption  that  consideration  had  been  received ; 
and,  as  regards  necessity,  it  being  shown  that  the  father  had  only  a 
small  estate  and  large  expenses,  and  it  not  being  shown  that  he  lived 
in  an  extravagant  way,  the  previous  debt  to  the  vendee  should  be 
held  to  have  been  incurred  for  the  usual  necessary  requirements  of  an 
agriculturist.     PiR an  Ditta  r.  Mi ai  and  others    ...  ...  ...  ...  97 

1.3.  Sale  by  sonles.i  proprietor  to  stranger — Locus  standi  of  rever- 
sioner Bhandari  Khatris  (f  Vairowal,  tahsil  Tarn  Taran,  District 
Amritsar-  Burden  of  jjroof — Agricultural  tribe  —  Ttecord-of-rights. — 
Khatris,  although  following  iigricultuial  pursuits,  cannot  be  presumed  to 
have  adopted  the  general  customs '  of  agriculturists  in  matters  of  suc- 
cession and  alienaticm,  and  the  record-of-iights  cannot  operate  to  make 
a  Khatri  proprietor  an  agriculturist  subject  to  customs  which  govern 
the  latter.  I'he  presumption  is  that  a  Khatri  is  only  bound  by  so 
inach  of  the  pecord-of-rightf?   3-s   deals   with  pre-emption   and  similar 
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customs.  The  bui'den  of  proof  therefore  that  a  Khatii  in  matters 
such  as  ahenation  or  succession  is  governed  by  custom  rests  always  on 
the  party  alleging  that  he  is  so  boiina. 

Found,  upon  the  evidence  that  plaintiff  had  failed  to  establish  that  a 
sonless  Bhandari  Khatil  of  Vairowal  in  the  Taran  Tarn  fnlmJ  of  the 
Amritsar  District  was  governed  by  a  custom  prohibiting  alienation  by 
him  of  ancestral  land  without  the  consent  of  his  collaterals. 

Mussammat  Pal  Devi  v.  Fakir  Ohaml  (60,  P.  B.,  1895),  .Tiwan  v. 
Halcam,  Khan  (140,  P.  B.,  1894),  Uttam  Singh  y.  Jhanda  Singh  (21, 
P.  P.,  1896),  Hashim  v.  Nathu  {IS,  P.  P..  1900;,  Kartar  Singh  v. 
Mather  Singh  (94,  P.  P.,  1 898),  Khazan  Singh  v.  Maddi  (122,  P.  B , 
1893)  and  Kamhi  Bim  v.  Jitvan  (82,  P.  P,  1890),  referred  to.  Haenam 
Singh  r.  Devi  Cband...         ...  ...         ...         ...         ...         ...       107 

14.  Custom — Alienation — Alienation  of  occupancy  rights  Bight  of 
reversioner  to  restrain  such  alienation— Burden  of  proof —Pniij'th  Tenanck/ 
ylri,  lbS7,  Sections  58,  56,  60. -Held,  that  when  a  collateral  of  an 
occupancy  tenant  seeks  to  restrain  an  alienation  which  has  not  been 
objected  to  by  the  landlord  he  has  to  prove  the  existence  of  a  custom 
by  which  he  is  entitled  to  do  so,  i.  e.,  the  harden  of  proof  is  upon  the 
collateral  asserting  the  rights  to  i  est  rain  the  alienation. 

Karam  Din  v.  Sharaf  Din  (89,  P.  P.,  1898),  and  Kilaru  V-  Ban7ia 
(31,  P.  P.,  1896),   referred  to.     Faiz   Bakhsh  and  others   v,  Ditta  and 

OTHERS      115 

CUSTOM  -  INHERIT  ANCE. 

1.  Widow    of  prc-deceased   son — Son- agriculturist,   Gahi   Khatris   of 
Aklaha,  Ludhiana  District. 

See  Hindu  Law — Inheritance. 

2.  Custom -Succession — Succession  of  daughter— SheiJchs  of  Badli, 
Bohtah  District— No7i-ag7-icultunsts—Onnfi  prohnndi— Pun j ah  Lairs  Act, 
1872,  Section  5.— In  a  suit  the  parties  to  which  were  Sheikhs  of  the 
village  of  Badli,  in  the  Rohtak  District,  found,  in  the  absence  of  a  cus- 
tom to  the  contraiy,  that  the  daughters  sncceed  in  preference  to  col- 
laterals such  as  the  defendants.  Where  ^yrwrr/tiae  it  is  apparent  that 
the  parties  to  a  suit  were  not  ordinary  agriculturists  or  cai'rying  on  the 
pursuit  of  agriculture,  but  had  been  employed  for  generation's  in  State 
service,  there  is  no  initial  presumption  in  favour  of  the  existence  of  a 
custom  iinder  Section  5  (rt)  of  the  Pnniab  1/aws  Act,  1872.  In  such 
cases  it  should  be  ascertained  whetliei-  the  rule  of  descenfr  is  govei-ned 
by  cnstom  or  by  the  personal  law  of  the  parties.     Missammat  Fatjma    and 

OTHERS  ?•.    A  KJMAXD  AU  and  OTHERS  ..  41 

•S.  Custom — Succession — Chundavand  and  pjigvand  —Bedi  K^hairis 
(f  uMwvf.A  Chavinda,  tahsil  Zafarwal,  Siidkot  District.  — In  a  case  to 
which  the  parties  were  Bedi    Khatris   of  mauia  Ohayiuda,   Zafarwal 
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tahsil,  Sialkot  Diatrict,  fotmd,  that  the  plaintiff  had  failed  to  establish 
his  allegation  that  tho  parties  were  governed  by  the  GJnindavand  rale. 
Bawa  Sant  Singh  v.  Gana  Singh  and  otheus        4.7 

4.  Custom — Agriculturists — Succession  to.  the  estate  of  a  female  in- 
herited from  her  father. —  In  a  suit  for  snccessiou  of  land  left  by  a 
female  who  had  inherited  it  from  her  father,  and  who  first  raariied 
her  cousin  and  by  him  had  a  son,  and  who  after  her  first  husband's 
death  married  another  man  by  whom  she  had  three  sons. — If eW,  that 
the  sou  of  the  firvst  marriage  could  not  exclude  the  sons  of  the  second 
marriage  on  the  ground  that  he  was  the  collateral  of  the  original 
owner.  The  collaterals  of  a  deceased  person  who  hn'j  been  succeeded 
by  a  female  as  his  heiress  have  no  Zooms  standi  with  le^  nd  to  his  pro- 
perty so  long  as  the  female's  male  lineal  descendants  are  in  existence. 

A  LAM  AND  OTHERS  V.    AkBAR  AlI  ...  ...  ...  ...  ...  ...  52 

5.  Custom — Inheritance — Unchastitij  of  widoic — Effect  of  in  regard  to 
estate  vested  in  her  -  Hindu  Law.-  -A  Hindu  widow  who  had  inherited 
the  estate  of  her  deceased  husband  in  the  absence  of  a  special  custom 
to  the  contrary  is  not  liable  to  ferfeit  that  estate  by  reason  of  her 
unchastity  after  the  death  of  her   husband. 

Fatteh  Singh  and  another  x.  Kalu  and  atwther  (107,  P.  It.,  1888), 
and  Moni  Itam  Kolitay.  Keri  Koiita7ii  {I.  L.  B.,  V  Cal.,  776,  P.  C), 
followed.     Mo.ssAMMAT  Atri  v.  Didar  Singh  and  otuebs 76 

6.  Custom  -  hiherit'ince—Pathans  of  Desa  in  the  Chach  ilaqa  of  the 
Itavcalpindi  District —Special  family  ctistovi —Burden  of  proof — Held, 
that  a  party  relying  upon  a  special  family  custom,  such  as  that  only 
one  son  of  the  last  owner,  viz.,  the  fittest  or  the  eldest,  succeeds  to 
the  whole  estate,  the  others  getting  only  maintenance,  must  prove 
that  such  custom   was  ancient,    invariable   and  definite. 

Held,  on  the  evidence,  the  acts  of  the  principal  defendant,  the 
manner  of  succession  to  the  estate,  and  the  shares  enjoyed  by  mem- 
bers of  the  family  at  different  times,  that  such  custom,  even  if  it  was 
once  in  force,  has  been  abrogated  or  abandoned,  and  that  the  family 
was  bound  by  the  ordinary  rule  of  inheritance,  i.e.,  equal  succession  of 
all  the  sons. 

llamalakshmi  Ammal  v.  Sivanantha  Perumal  Sethuroyar  (14,  Moo. 
I.  A.,  570),  BhauNan<,ji  Utpat  v.  Sundrahai  {XI  Bom.,  U.  G.  R,  249), 
liaj  Kishen  Singh  v.  liamjoy  Surma  Mozoomdir  {I.  L.  B.,  I  Cnlc,  186, 
P.  C),  Joivala  JBal-hsh  v.  Dhnr.im  Singh  (10  Moo.  I.  A.,  511,  537)  and 
H'ikim  Khan  v.  Gul  Khan  (/.  //.  It.,  VIII  Calc,  826),  followed.  Zarif 
Khan  v.  Amir  Khan  and  others ,         ...        85 

7.  Custom — Inheritance —Kitreshis  of  Giiiranwala — Muhavimadnn 
Law. — In  a  suit  the  parties  to  which  were  Koreshis  of  the  town  of 
Gujranwala  and  not  agriculturists,  and  the  property  in  dispute  was 
situate  in  that  town,  found,  in  the  absence  of  a  special  custom  to  tho 
contraiy,  that  the  rule  of  inheritance  was  governed  by  Muhammadau 
Law. 
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Ahmad  Din  v.  Mussnmmat  Fazlan  (175,  F.  li.,  1883),  cited.     Mussam- 

MAT  KaRAM  BiBI  and  OTHERS  V,   HUSSAIN  BaKHSH  AND  ANOTHER        ...  ...  92 

8.  Custom — Inheritance  —  Gardezi  Sayads  of  Mooltan  District—' 
Widow^s  nght  of  inheritance  —  Muhammadan  Law — Wajib-ul-ara — Ap- 
plication of  Wajib-ul-arz  to  an  owner  ivho  is  not  specifically  men- 
tioned therein. — In  a  suit  the  parties  to  which  were  Gardezi  Sayads  of 
the  Mooltan  Disti-ict, /o?md,  that  the  parties  were  governed  as  regards 
the  matter  in  question  by  custom,  and  not  by  Muhammadan  Law, 
and  that  among  them  a  sonless  widow  was  entitled  to  succeed  to  her 
husband's  estate  for  life. 

The  Wa/ib-ul-arz  of  a  village  should  be  presumed  to  apply  to  all 
landowners   in  the  village  as  a  body  unless  specifically  exempted. 

Mussamniat  Ohnlam  Zokra  v.  liicJcn  Abdullnh  Shah  (18,  P.  li  ,  1889) 
followed,  and  Mnssammat  Sardar  Bibi  v.  Sayad  Ali  Shah  (4,  P.  It., 
1888),  distinguished.  Sayad  Hahim  Shah  and  others  v.  Sayad  Hdssain 
Shah  and  others       ...         ...         ...         ...         ...         ...         ...         ...       102 

9.  Gusto  m — Inheritance  — Bight  of  married  daughters —  Khanadamad 
— Exclusion  of  brothers  and  nepheu-s — Muhammadan  Bangial  Jats  of 
KJiarian  tahsil,  Giijrat  District. — Among  Bangial  Jats  of  Kharian  tahsil, 
Gujrat  District,  by  custom  a  married  daughter  is  entitled  to  succeed 
her  father,  a  sonless  propr-ietor,  who  settled  her  and  her  husband  in 
his  house  in  order  that  they  might  perform  services  for  him  and  manage 
his  cultivation,  intending  to  pass  his  estate  to  her  and  her  sons  to  the 
exclusion  of  his  brothers  and  nephews,  even  though  the  daughter's 
husband  had  been  a  resident  son-in-law  in  his  first  wife's  family, 
where  the  first  father-in-law  died  before  the  second  marriage. 

Shah  Muhammnd  v.  Mussammat  Imam  Bibi  (56,  JP.  E,  1878),  Karim 
Bakhsh  V.  Hahu  (24,  P.  P.,  1879),  Mehr  Din  v.  Mussammat  Niki  (67,  P. 
P.,  1882),  Muhammada  v.  Mussammat  Gaurian  (162,  P,  P.,  1882), 
Nathu  V.  Mussammat  Karam  Bhari  (15,  P.  P.,  1881!).  Joioaya  v.  Mus- 
sammat Fazalan  {45,  P.  li.,  \88o),  and  Mussammat  Baggi  v.  Mamun 
(31,  P.  P.,  18')5),  cited.  Samman  and  othkrs  y.  Ala  Bokhsh  and  an- 
other           106 

10.  Custom- Inheritance —Channar  Jats  of  tahsil  Lodhran,  District 
Mooltan —Exclusion  of  collaterals  by  sister  of  deceased — Muhammadan 
Lnvo— Burden  of  proof— Bitvaj-i-am— Punjab  L  iws  Act,  1872,  Sec- 
tion 5.  —Held,  that  in  a  suit  the  parties  to  which  wore  Channar  Jats  of 
^fl!A-«7  Lodhran,  District  Mooltan,  that  the  burden  of  proof   lay,    in    the 

,  first  instance,   on  the  sister  claiming  in  opposition  to  the  collaterals,  but, 

that  the  rales  of  inheritance  detailed  in    the    Jiiivaji-am   of    the  '  tnhsil 

.    were  suflicient  t^)   shift  the  butden  of   proof,    and    that  the   collaterals 

.    ^laving  failed  to  establish  a  custom  by  which  the   collaterals   descended 

ii-om  the  great-great-grandfather  of  the   deceased  owner   were  entitled 

to  inherit  landed  pi-opci-ty  in  preference   to   a   sister,    and   that  in   the 
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absence  of  a  proved  positive  custom  regulating  their  rights,  rules  of 
AJuhammadan  Law  must  be  followed  in  accordance  with  the  provisions 
of  Section  5  of  the  Punjab  Laws  Act,  1872. 

Mnssammat  Sardar  Bihi  v.  Sayad  Ali  Shah  (4,  I',  li.,  1888),  and 
Naxlr-ud-din  Shah  v.  Mnssammat  Lai  Bihi  (89,  P.  it.,  1888),  cited. 
Sheran  and  others  v.  Mus.sammat  Sharman  ...          ...         ...          ...       117 

CUSTOM-PRE-EMPTION. 

See  Fre-emptiou. 


DAMAGE, 

1.  Erection  of  kolha  07i  Gora-deh  by  non-proprietary  resident  icith  the 
permission  of  a  proprietor  in  possession — Absence  of  special  damage. 

See  Common  Land,  No.  2 

2.  Easement— Obstruction  to  private  right  of  way— Necessity  of 
special  damage. 

See  Easement. 

DAMAGES. 

See  Interest. 

1.  Injunction  lohen  to   he  granted — Discretion  of  Court — Damages. 
See  Gom.mon  Land,  No.   3. 

2.  Suit  for  malicious  prosecution — Reasonable  and  probable  cause — 
Malice — Conviction  (f  plaintiff  by  two  Courts — Damages — Measure  and 
assessment  of  damages. 

See  Malicious  Prosecution. 

DECLARATORY  DECREE. 

Suit  for  a  declaration  that  tha  defendant  is  not  the  l-twful  tcife  of  the 
plaintiff — Jurisdiction  of  Civil  Court  to  entertain  such  a  suit  when  an 
order  for  maintenance  passed  under  Section  488  of  the  Criminal  Pro- 
cedure Code  is  in  force  against  the  plaintiff. 

See  Jurisdiction,  i\o.  10. 


DECREE. 


1.  Execution  of — Power  of  Court  to   execute  decree   in   excess   of  the 
limits  of  its  pecuniary  jurisdiction  as  an  original  Court. 

See  Civil  Procedure  Code,  1882,  Section  6. 

2.  Jurisdiction  of  District  Judge  to  re-open  an  ex-parte  decree    which 
was  apvealed  against  to  the  Chief  Court  by  the  plaintiff , 

See  Civil  Procedure  Oode,  Section  108. 
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DECREE— concW. 

3.  Form,    of   decree  in   suit  where  some  of  the  several  co-sharers  sue   a  ^ 
trespasser  affecting  common  land. 

See  porties,  No.  4. 

4.  Segistration  of  decree  of  Civil-  Appellate  Court  in  Bevenue  Appellate 
Court — Punjab  Tenancy  Act,  1887,  Section  100. — Where  a  suit,  cogniz- 
able by  a  Revenue  Court  only,  liad  been  institutedin  and  decided  by  a 
Civil  Court,  the  decree  of  which  had  been  affirmed  by  a  Civil  Appellate 
Conrt.^r-Held,  that,  inasmuch  as  the  parties  did  not  appear  to  have 
been  prejudiced  by  the  mistake  as  to  jurisdiction,  the  proper  course  to 
adopt  was  to  order  that  the  decree  of  the  Civil  Appellate  Court  be 
registered  in  the  Revenue  Appellate  Conrt.     Rao  v.  Har  Dial  ...         ...         34. 

5.  Execution  proceedings — Jurisdiction  of  Court  to  entertain  applica- 
tion after  full  satisfaction  of  the  decree  being  entered.  —  Section  244  of 
the  Civil  Procedure  Code  does  not  apply  to  a  Court  which  has  fully 
executed  a  decree  and  has  thereby  hecome  functus  officio,  it  applies  only 
to  a  Court  executing  a  decree  at  the  time  when  an  application  con- 
nected vnth  execution  is  made.  Chaodri  Gdemdkh  Singh  v.  Mdssammat 
MiRZA  Ndr     ...         ...         ...         ...         ..  ...         ...         ...         ...         63 

DISMISSAL  OF  SUIT. 

Dismissal  of  suit  for  rwn-appenrnnce  of  parties  on  the  day  fixed  for 
delivery  of  judgment  — (Hvil  Procedure  Code,  1882,  Section  198. —  Held, 
that  there  is  no  rule  of  procedure  to  justify  a  Court  in  dismissing  a 
suit  for  non-appearance  of  the  parties  on  the  day  fixed  for  delivery  of 
judgment.     Jiwanda  Mal  r.  Muhammad  Alt         ...         ...         ...         ...         82 

DIRECTORS. 

Power  and  authority  of— Public  Company  —Articles  of  Association — 
Ratification  by   Company  of  acts  ultra  vires  of  Directors. 

See  Public  Company. 

E. 
EASEMENT. 

Easement — Private  right  of  way — Obstruction — Special  damage.  Neces- 
sity of — Injunction. — In  order  to  maintain  an  action  for  obstructing  a 
way,  a  person  must  suffer  some  substantial  damage  peculiar  to  him- 
self, beyond  that  suffered  by  the  rest  of  the  public  who  use  the 
way,  where  the  respondent  purchased  a  tavela  from  the  appellant 
about  25  years  before  suit,  and  the  api)ellant  had  within  two  years  of 
tlie  suit  obstruct(;d  a  way  which  had  in  the  interval  been  used  con- 
tinuously by  the  I'espondent  and  others  having  business  with  him 
as  the  direct  way  to  the  taveUi,  and  the  only  alternative  way  being 
circuitous  and  practically  impassible  for  carts  in  wet  weather,  held, 
that  the  respondent  had  sustained  a  particular  direct  and  substantial 
injury  inasmuch  as  the  value  of  the  property  {tavela)  has  been  dimin- 
ished by  the  obstruction,  access  thereto  being  necessary  for  the 
profitable  onjoyment  thereof,  and  was  therefore  entitled  to  maintain 
the  suit. 
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Winterhoffnm  v.  Brrht/  (L.  B.,  2  Er.,  316),  'Richcf  v.  A^efropoUtan 
nallwav  {U,  L.  J.  Q.  ^,'257,)  Siddem-ara  v.  Krhhna  (I.  L  T?  ,  XIV 
Af'>-f.,  177),  Fatfphzah  Khan  v.  Muhammai  Yumf  {I.  L.  J?.,  XTX  All, 
4:^4),  and  G.  I.  P.  Bailwny  Company  v.  Anrnji  Peafnvji  (T.  L.  /?.,  X 
Bum.,  890) ^  referred  to.  Jowaxp  Singh  axp  otreks  v.  Sardaii  Indar 
Singh ...         64 

EVIDENCE  ACT,  1872. 

Skction  35. 

And  Sections  74,  80,  90 — Puh] ic  Record — Ancient  documents — ^Presump' 

tion  as  to  their  genuineness — Production  from,  p)-oper  custody  —  Mortgaqe 

jichnowledgrnent  of  liability — Limitation  Act,  1877,  Section  19.  -  In  a 
case  where  the  question  of  age  of  a  person  at  a  certain  time  was  dis- 
puted, h-ld,  that  the  descriptive  roll  of  that  person  prepared  by  a 
|iiiblic  officer  in  accordance  with  the  law  in  force  at  that  time  and  a 
Patwari's  statement  about  an  entry  in  the  Revenue  papers  (both  of 
which  docaments  were  more  than  50  years  old)  and  the  Muhicipal 
Hf'gister  of  Deaths  were  relevant  under  Section  35  of  the  Evidence 
Act,  and  being  public  documents  within  the  meaning  of  clause  (Hi) 
(I)  of  Section  74  of  that  Act  and  produced  from  proper  custody,  pre- 
sumed to  be  genuine.     Anis-ul-Kehman  Khan  and  others  t;.  Beni  Ram 

AND   others       ...  ...  ...  ...  ...  ...  ...  .  KQ 

'••  •••  •••  act  iJi/ 

Section  92. 

Mortgage  or  sale — Oral  evidence  to  prove  that  an  apparent  sale  was  a 
mortgage — AdmissihilHy  of  parol  evidence  to  vary  a  written  contract  — Con- 
duct of  parties— Fraud  or  mistake. — Held,  that  under  Section  92  of  the 
Indian  Evidence  Act,  1872,  oral  evidence  is  not  admissible  to  vary 
or  alter  the  terms  of  a  written  contract  in  which  there  is  no  fraud  or 
mistake,  and  in  which  the  parties  intended  to  express  in  writing 
what  their  words  import,  but  that  evidence  of  acts  and  conduct  of  the 
parties  subsequent  to  the  deed  is  admissible  to  show  that  something 
different  from  the  written  contract  was  intended  by  them. 

Balkishen  Das  v.  Legge  {I.  L.  R,  XXII  All,  149),  MuUmmad  Alt 
Hussainy.  3Jir  Nazar  Ali  (V  Cdc,  W.  N.,  326),  and  Kashee  Nath 
Chatterjiv.  Chundu  Ch»rn  Banerjee  (5,  W.  B.,  68),  followed.  Bhagwan 
Sahai  v.  Bhagiv>n  Din  (L  L.  B,  XII  All,  387)  and  Ali  Ahmad  v. 
Bahmatulla  (I  L.  B.,  XIV  All,  195),  referred  to.  Bahsu  Lakshmon  v. 
Govinda  Kavji  (I.  L.  B.,  IV  Bom.,  594),  Behari  Lall  Bose  v.  Tejnaratri 
(I.  L.  B.,  X  Cole,  764),  Hem  Chunder  Soor  v.  Kally  Chtn-n  D,is  (I.  L. 
B,.,  IX  Calc,  628),  Venkatratm'tm  v.  Beddieh  (I.  LB.,  XIII  Mad, 
495),  Bokken  v.  Allagnppudaytn  (J.  L.  B.,  XVI  Mad.,  80),  B,.lkishen 
DasY.  Legge  {I  L.  B.,  XIX  All,  434),  Preo  Nath  Shaha  v.  Aladhu 
Sudan  Bhtiiya  (J.  L.  B.,  XXV  Calc,  603),  and  Oovinda  v.  Jr.'^ha 
Premaji{L   L.  B.,   VII  Bom.,    73),    dissented   from.     Abdul   Ghafuk 

KhAN  v.  AbdCL  KaDIR  and  others     ...  ...  170 

•?•  •;•  ...  14 
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EXE(3UTI0N  OF  DECREE. 

1.  Power   of   Court    to   etecute   decree   in   excess   of  the  limits  of  its 
pecuniary  jurisdiction  as  nn  original  Court. 

See  Civil  Frocedure  Code,  1882,   Section  G. 

2.  Execution  proceediugs — Jurisdiction  of  Court  to   entertain   applica- 
tion after  full  satisfaction  of  the  decree  being  entered. 

See  Civil  Procedure  Code,   1882,  Section  244. 

3.  Application  for  execution  not  in  accordance  with  law — Step  in  aid  of 
execution. 

See  Limitation  Act,   1877,  Schedule  IT,  Article  179. 

F. 

FORECLOSURE  OF  MORTGAGF. 

See  Mortgage  Nos.  5,  7,  9,  10,  11,  13. 


FRAUD. 


1.     Suit  for  rectification  of  a  deed  on  th"    ground  of  Tdmitation. 
See  Tjimitathn  Act,  1877,  Schedtde  II,'  Article  9f,. 


2.  Mortgage  for  valuable  consideration  — Intent  to  defeat  and  delay  a 
particular  creditor-. 

See  Mortgage,  No.  8, 

G. 

GUARDIAN  AD  LITEM. 

Suit  'ignnst  minor — Application  for  nppoiiit>nent  of  guardian  ad  litem 
not  filed  loith  the  plaint — Suit  when  instituted. 

See  Limitation  Act,  1877,  Section  4. 

GUARDIAN  AND  WARDS  ACT,  1890. 

Skction  12. 

And  Section  48 — Order  of  District  Judge  fixing  the  fee  of  a  custodian  of 
the  property  of  the  ward  appointed  under  Section  12  — Appeal— Civil  Pro- 
cedure Code,  \SS2,    Section  588  (24, Revision — Punjab   Courts  Act, 

1884.  Section  70. 

See  Appeal,  Civile  No.  1. 
Section  17. 

Guardian — Appointment  of — Application  by  a  Muhammadan  maternal 
grandryother  to  he  appointed  guardian  of  her  Muhammadan  minor  grind- 
rhildren  ivho  were  in  the  custody  of  their  father,  who  had  changed  his 
religion— Father's  right  to  custod y  —Act  XXI  of  1850,  Section  1— Inter- 
pretation of  the  expression  "  rights  " — Equity. 

See   Custody  of  Minor. 
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HINDU  LAW— ADOPTION. 

Adoption  of  icife's  sisters  son — Dhaimn  Kliatris  of  Perotepore— 
Ceremonies. 

See  Custom — I.  Adoption,  No.  1. 
HINDU  LAW-ANCESTRAL  PROPERTY. 

Accretion  from  ancestral  property. — The  rule  of  Hindu  Law,  that,  as 
accretions  from  ancestral  property,  the  acquisitions  are  themselves 
ancestral,  cannot  bo  applied  to  those  who  are  governed  by  custom. 
Nawab-ud-din  V.  McssAMMAT  Kami 12 

HINDU    LAW— ALIENATION. 

Hindxi  Law  -  Alienation — Gift — Gift  of  immoveable  property  uithout 
delivery  of  jjossession — lievocution  of  (jijt  by  a  donor.  —  Held,  that  under 
Hindu  Law  a  gift  which  the  donor  repudiated  immediately  after,  and 
which  he  did  not  do  all  in  his  power  to  perfect,  and  which  he  did  not 
give  actual   possession  of  the  gifted   property,  is   not   valid. — Chaui>hi!I 

LiLA    KiSHEN    V.    CllAUDHKI    HOA    RaJI  45 

Hindu     haw — Alienation — Alienation     by      Hindu  widow— Eight    of 
collaterals  to  question  such  alienation  in  presence  of  daughters    and    their 
sons — Harden  of  proof  —MJoUusion — Alaharotra  Khatris  of  Mooltan  city. — 
Plaintiffs,  the  brother  and  nephews  of  one  "  P,"  sued  for   a   declaration 
that  a  gift  of  a  house  foi'merly  the  property  of  P,    made   by   his   widow 
to  the   iSanatan  Dharm  Sabha  for  the  good  of  her  soul  and  that    of    lier 
husband,   being  without  necessity,  was  inoperative  so  far  as    it  affected 
their    reversionary    rights,     'i  he    defendant    pleaded    that   by     special 
custom    she  had  the    power  to  alienate  the   property    at   pleasure,    that 
under  an  oral  will  she  liad  authointy  lo  do  so,  that   the   gift   being   for 
spiritual  benefit  of  her  late  husband  was  justified  by  Hindu   Law,    and 
that  the  plaintiffs  wei-e  not  the  next  reversioners  under  custom,  and   that 
they  could   not  sue  in  presence  of  daughters  and  their  sons  who   would 
succeed  after  the   widow.     The  first  Court  found  all  the  points  against 
the   defendants    and   decreed  the     plaintiffs'     claim.     The    Divisional 
Judge  while  agreeing  with  the  first   Court's   finding  on   the  first   three 
points,  disagreed  with  it   on   the  fourth,  holding  that  the  plaintiffs  upon 
whom   the    onus  of    proof    lay    have   failed    to  prove  that  among  non- 
agricultural  Khatris  of  the  Mooltan  city  the  collaterals,  not  members   of 
a  joint  family,  succeeded  to  the  self-acquired  property  of  the  deceased  in 
preference  to  the  daughters  and   their   sons,    and  that,   therefore,   they 
as  near  collaterals  had  no  locus  standi  in  the  presence  of  the  daughters 
of  the   deceased   and   their   sons,    and   cannot   maintain   a   suit   for  a 
declaratory  decree  as  sued  for.     On  appeal  by  the  plaintiffs  to  the  Chief 
Coui't, 

Field,  that  where  the  daughters  and  their  sons  are  held  to  be  the  heirs 
of  the  deceased  male  proprietor,  the  collaterals  cannot  maintain  their 
action  unless  they  can  prove  that  the  abstention  of  their  daughters 
and  their  sons  who  are  heirs  were  in  collusion  with  the  widow,  or  did 
not  sue  for  some  improper  and  insufficient  reasons. 
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HINDU  LAW— ALIENATION— concZfZ. 

Held,  also,  that  where  the  daughters  or  their  sons  agreed  to  the  widow 
making  the  gift  of  a  portion  of  her  deceased  husband's  property  to  a 
religious  institution  for  the  good  of  her  soul  and  that  of  her  husband, 
their  agreement  was  an  act  of  filial  piety  against  their  own  interest, 
and  was  not  collusion  in  the  sense  in  which  collusion  would  give 
collaterals  a  right  to  sue  to  set  aside  the  alienation,  l^ond  fide  agree- 
ment in  an  act  or  recognition  of  the  right  of  the  person  dealing  with 
property  to  deal  with  it,  as  has  been  done  in  the  present  case,  was 
not  collusion,  and  does  not  give  a  more  remote  reversioner  any  right 
to  sue  for  a  declaratory  decree  that  such  act  will  not  affect  his 
rights. 

Bold,  further,  that  no  rule  of  custom  governing  the  parties  (who 
were  Mahrotra  Khatris  of  Mooltan  city)  being  established,  the  burden 
of  proof  being  on  plaintiffs,  the  personal  law  of  the  parties  must 
furnish  the  rule  under  the  provisions  of  Section  5  of  the  Punjab  Laws 
Act,  under  which  law  collaterals  are  excluded  by  daughters   and  their 

sons. — WiSHAN  Das  AND  OTHERS  I'.  ThAKAR  Das   AND    OTHERS  ...  ...         119 

HINDU  LAW-INHERITANCE. 

1.  Inheritance — Unchastittj  of  ui'dotv — Efed  of,  in  regard  to  estate 
vested  in  her.  • 

See  Custom — Inheritance,  No.  5. 

2.  Inheritance — Custom — Itihfu'tance — Widow  of  pre-deeeasei  son  — 
Oahi  Khatris  of  Aklaha,  Lndhia»a  Biatrict — Hindu  Law — MitaJcshara. — 
In  a  case  the  parties  to  which  were  non-agricultural  Khatris  of  village 
Aklaba  in  the  Ludhiana  District,  held,  in  the  absence  of  a  special 
custom,  that  succession  was  to  be  decided  by  the  Mitakshnra,  under 
which  law,  as  applicable  to  the  Punjab,  the  widow  of  a  pre-deceased 
son  has  no  right  to  succeed  to  her  father-in-law's  property. 

Held,  also,  that  the  defendant  npon  v,'hova  the  07ins  pro!  audi  refuted 
had  failed  to  prove  that  she  (a  daughter-in-law,  whose  husband  had 
pre-deceased  his  father)  was  entitled  by  custom  to  succeed  to  her  father- 
in-law's  property. 

Teja  Sinqh  v.  Mnssammat  Atri  (115,  P.  i?.,  189:^),  Mussammat  Hup 
Kanr  v.  Kishen  Sinqh  (9,  P.  li.,  \S9b),  Sohun  v.  Mussammat  Bhago 
(50,  P.  P..  1897),  Bahadur  Singh  and  others  v.  Missammat  Nihali 
(133,  P.  P,  1893),  Ananda  Bihee  v.  Kownit  Loll  (7.  L.  P.,  IX  Calc, 
315^),  Jogadamha  Koer  v.  Secretary  of  State  for  India  in  Council 
(L  L.  P.,  XVI  Cole,  367),  Gauri  Sahni  v.  Pukko  (L  L.'P.,  Ill  All, 
A5),  find  Mariy.  Chinnam  Mill  (I  L.  P ,  VIII  Mod.,  107),  followed. 
Lallubhai  Bnpulhai  v.  Cassibai  (I  L.  P.,V  Bom  ,  110),  and  A/ailharram 
Afujutram  v.  Dave  Tramhalclal  Bhawanishaukar  (I.  L.  P.,  XXI  Bom., 
739),  disapproved.  Mussammot  Chand  Kaur  \.  Pam  Singh  nnd  others 
(20,  P.  J?.,  1895),  distinguished. — Radiia  Mal  r.  Mussammat  Kirpi  and 
f/rnERS 100 
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HINDU  LAW-JOINT  FAMILY. 

1.  Hindu  Law — Joint  family — Presu'npfion  of  joint  ownership — 
Necessity  for  certificate. 

See  Succession  Certificate  Act,  1889,  Section  4. 

2.  Hindu  Law — MitaTcshara — Joint  Hindu  family—  Alienation  of 
ancestral  property — Suit  by  son  against  his  father  and  a  mortr/agee  for 
declaration  that  the  mortgage  entered  into  hy  his  fi the r  should  tiot  nffcct 
his  rights — Present  pnyment — Legal  neces.fify — T/iahility  of  son  for  father^ s 
debts. — In  a  suit  filed  by  a  son  for  a  dcolaration  that  a  mortgage  of 
ancestral  property  executed  by  his  father  for  an  advance  which  was  made 
at  the  time  of  the  mortgage  and  which  was  not  for  any  family  necessity 
should  not  affect  his  rights,  held,  that  the  mortgage  not  being  for 
an  antecedent  debt  was  not  binding  on  the  son,  who  was  entitled  to  a 
decree  that  the  mortgage  qua  mortgage  should  not  affect  his  rights, 
but  that  the  decree  would  not  bar  the  mortgagee  from  enforcing  any 
decree  which  he  might  obtain  against  the  father  for  the  amount  of 
the  loan  against  the  ancestral  property,  including  the  property  mort- 
gaged. 

Semhle. — A  money  decree  obtained  against  a  father  can  be  realised 
against  both  the  father's  and  son's  shares  of  any  ancestral  property 
which  may  be  attached,  as  the  pious  obligation  of  a  son  to  pay  his 
father's  debts  arises  in  such  a  case. 

Charanji  Singh  v.  Tehi  Mai  (152,  J'  11,  ISSS),  Surja  Praiad  y. 
Gulah  Chand  {I.  L.  11  ,  XXVII  Calc,  762^,  Sami  Ayyavyor  v.  Vonnan 
Mill  (J.  L.  a.,  XXI  Mad  ,  28),  Kishen  Lai  v.  Garnruddhwija  Prasad 
Singh  (I.  L.  E.,  XXI  All,  288),  Badri  Pra:<ad  v.  Madan  Lai  (L  L.  P., 
XV  All,  75),  KhaUl-ul-Bahman  v.  Gubind  Pershad  {I.  L.  P.,  XX  Calc, 
328),  and  Gangt  Prasad  v.  Ajudhia  Pershad  Singh,  (I.  L.  B.,  VIII 
Gale,  131),  followed.  Amar  Singh  v.  Azit  Pin  (33,  P,  P.,  1892),  and 
Jaggan  Natli  v.  Tnlsi  Das  (72,  P.  P.,  1898),  referred  to.  Bahadar 
Singh  v.  Desraj  and  Permanand     ...         ...         ...         53 


INJUNCTION. 

1.  When  to  be  granted  — Discretion  of  Court— Damages. 

See  Common  Land,  No.  3. 

2.  Obstruction  to  private  right  of  way. 
See  Easement. 

3.  Jajman  and  Ac\ia,va.]—Bealizatiun  of  virt  fro>n  Jajraans.  — In  a  suit 
for  a  permanent  injunction  to  restrain  defendant  from  receiving  virt 
from  the  Jajmans  on  the  ground  that  except  the  family  of  plaintiff  no 
one  within  a  certain  area  had  any  right  to  I'ecover  the  same. 

Held,  that  the  property  in  virt  being  of  uncertain  and  indefinite 
character  depending  on  the  good  will   of  the    Jajman,   the  latter   being 
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INJUNCTION. -co?icZd. 

at  liberty  to  prefer  auotlier  Acharaj,  injunction  to  restrain  other  per- 
sons from  acting  as  Acharaj  would  amount  to  trenching  unduly  on  the 
rights  of  the  Jajma  is  to  employ  whatever  priest  they  chose. 

Earn  Hattan  v.  rjori  (38,  P.  B.,  1872),  Gohind  v.  Sadda  (7,  P.  B., 
1877),  Matlira  v.  Kanhya,  (119,  P.  It.,  1879)  and  Eaja  and  another  v. 
Krishna  Bhat  (J.  L.  B.,  Ill  Bom.),  referred  to.  GuR  Sahai  t\  Karam 
Chand 8 

4.  The  Specific  Relief  Act  contains  no  prohibition  against  a  conditional 
injunction   being  granted.     Hari   Singh     v.   The  MuNicirAL  Committee 

OF  PiKDIGHEB ...  78 

INSOLVENCY. 

Appeal  from  insolvency  order. 

See  Appeal,  Civil,  No.   2. 
INTEREST. 

1.  Interest — Implied  ag^reement  to  ray  interest  —  No  ohjection  to  notice 
on  contract — Fromise  to  pay. —  fJeld,  that  the  fact  that  a  customer  signed 
order  forms  and  received  bills  headed  with  the  printed  words  "  Terras 
one  month's  credit,  interest  at  12  per  cent,  charged  on  expiry,"  was  not 
sufficient  evidence  of  a  pi'omise  to  pay  interest.  Edulji  and  Co.  v. 
McDonald      ...         ...         ...         ...         ...         ...         ...         ...         ...         55 

2.  Contract  Act,  1872,  Sections  16,  74  — Undue  influence — Benalty — 
Unconscio7iahle  bargain — Lite  rest.  — Held,  that  the  mere  fact  that  the  rate 
of  interest  was  high  is  insufficient  to  raise  a  presumption  of  undue  in- 
fluence such  as  is  contemplated  in  Section  16  of  the  Contract  Act. 
When  under  the  terms  of  a  bond  the  interest  chargeable  cannot  be  re- 
garded as  a  penalty  the  terms  of  the  bond  must  be  enforced.  Indian 
Courts  cannot  interfere  at  discretion  merely  on  the  ground  tliat  a 
bargain  is  hard  and  unconscionable.     Bui-aki  Mal  r.    Acres     ...  ,..         96 

8.  Interest — Absence  if  express  agreement  to  pay  interest — Implied 
agreement  -  Suit  for  bala  rice  due  at  dissolution  of  partnership  and  the 
adjust'nent  of  partnership  account — Acts  XXXII  (f  \8'39  and  XXVIII 
of  1855. — In  a  case  for  the  recovery  of  the  amount  due  on  account  of 
balance  struck  by  the  defendants,  where  no  express  or  implied  agree- 
ment to  pay  interest  was  proved,  and  in  the  absence  of  evidence  that  by 
usage  interest  was  chargeable  and  Avhere  the  requirements  of  Act 
XXXII  of  1889  had  not  been  satisfied,  held,  tliat  interest  should  not 
be  awarded  as  damages. 

Kalmalawmal  v.  Peeru  Meera  Levai  Botrthen  (I.  L.  B.,  XX  Mad., 
481),  cited,  hheo  Chand  v.  Chnnna  (73,  P.  B.,  1892)  and  Bukun  Din  v. 
Bikhi  Kesh  (36,  2*.  /?.,  1894),  distinguished.  Bura  and  another  v. 
Mailia  Suau 104 
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INTEREST— co«cZ(^. 

4.  Mortgage — Interest — Post  diem  interest — Ahse)ice  of  covenint  to 
pay  interest  after  a  certain  date  when  the  mortgage  if  not  redeemed  was 
to  become  a  usufructuary  one — Damages  — Construction  of  document. — On 
16th  June  188(5,  cert'ain  land  was  mortgaged  to  the  plaintiff  on  the 
condition  that  the  mortgagors  will  redeem  in  one  year  paying  the 
principal  debt  and  interest,  and  in  case  of  default  the  mortgagee  will  be 
competent  to  take  passession  of  the  land  in  lieu  of  the  principal  sum 
and  interest.  The  moi'tgagors  having  failed  to  pay  the  amount  due 
under  the  mortgage  the  plaintiff  filed  a  suit  in  1898  for  possession  of 
the  land  in  lieu  of  principal  and  interest  up  to  that  date. 

Heldy  that  as  the  mortgage  was  to  be  a  simple  one  for  the  period  of 
one  year  and  if  not  redeemed  by  that  time  was  to  be  converted  into  a  • 
usufructuary  one  with  possession,  and  that  as  there  was  no  express 
indication  in  the  deed  that  after  the  expiration  of  the  year  the  mort- 
gagee was  to  be  at  liberty  to  wait  as  long  as  he  pleased  before  taking 
possession,  the  plaintiff  was  not  entitled  to  any  interest  after  due  date. 

Qhasita  Mai  v.  Ishar  Das  ('8,  1\  R.,  1890),  }>lieo  Chaud  v.  Chiinna 
(78,  P.  jR.,  1892),  and  MatJiura  Bus  v.  liaja  Narindar  Bahadur  (/.  L.  11.^ 
X/X  ^/?.,  39),  referred  to.     Mohan  Lal  r.  MuKisi  and  othkrs    114 

J. 

JAGIR.  0 

Jagir  —  Successio  I  —Grant  af  Government  revenue  for  life  to  2^ff>'ties, 
family  in  specific  shares — Death  of  tine  .'Jiarer — Suit  by  the  surviving 
sharer  against  the  son  -f  the  deceased  for  certain  instalments  wrougfulbj 
enjoyed  by  the  latter — Limitation  Act,  1877,  Schedule  II,  Article  131  — 
Cunsttnction  of  such  grant — Pasio'iS  Act,  1871,  Section  6.—Ajagir  was 
granted  to  the  family  of  the  parties  for  life  without  any  express  pro- 
visions for  survivorship.  The _/«(/<>  was  to  be  divided  into  ten  shares 
in  three  separate  groups,  the  defendant's  father  and  the  plaintiff  being 
two  out  of  five  sharers  in  group  No.  2.  The  former  died  in  1868  and 
his  share  was  peaceably  enjoyed  by  his  son  until  1898,  when  the 
plaintiff  filed  a  suit  ngaiust  the  dt:fendant  on  the  allegation  that  two 
annual  instalments  proportionate  to  the  defendant's  share  had  been 
wrongfully  enjoyed  by  the  defendant,  who  pleaded  limitation,  and 
argued  that  in  his  presence  the  plaintiff'  was  not  an  heir  to   his  father. 

Held,  that  as  no  demand  was  made  prior  to  those  which  immediately 
preceded  this  suit,  the  suit  was  within  limitation  under  Article  131 
of  the  second  Schedule  of  the  Limitation  Act. 

Held,  also,  that  the  words  ta  hin  hay  it  (for  life)  applied  to  each 
gi'oup  collectively,  and  not  to  the  members  of  the  group  individually, 
the  effect  being  that  the  members  of  each  group  were  entitled  to  take 
by  survivorship  on  the  death  of  any  member  of  that  group. 

Gahna  v.  Ikhl ts  (lo-t,  F.  li.,  1889),  cited,.  Muss,uimat  Zixat  v. 
MuRTAZA  Khan  ...         ,.,         ..,         ,,,       IQg 

JAJMAN  AND  ACHARAJ. 

Realization  rf  \'nt  from  Jajnuni. 
See  Injunction,  No.  3. 
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JOINDER  OF  PARTIES. 

See  Parties. 
JOINT  HINDU  FAMILY.  f 

See  Hindu  Law — Joint  family. 
JOINT  STOCK  COMPANY. 

See  Public  Company, 
JOINT  WRONG-DOERS. 

See  Confribtifioji  —Suit  for. 
JUDGMENT. 

Judgment  of  Small  Cause  Court  —  Content-'  rf. 

See  Civil  Procedure  Code,  Section  203. 
JURISDICTION. 

1.  Jurisdiction  of  Court  to  execute  decree  in  excess  of  the    limits  of  its 
jyecuniary  jurisdiction  as  an  original   Court. 

See  Civil  Procedure  Code,  1882,  Secti.n  6. 

2.  Jurifdiction   of   Civil   Court   to   aijudicate    on   the    correctness  of 
honnduriei  hiid  down  bu  the  Settlement  authorities. 

See  Civil  Procedure  Code,  1882,  Section  16  A. 

3.  Suit  for  posses.<iion  of  land — Uncertainty  as  to  the  Court's  juris- 
diction. 

See  Civil  Procedure  Code,  1882,  Sectio>i  IG  .^. 

4.  Jurisdiction  of  District  Judge  to  re-open  ex-parte  decree  which 
WHS  nppenhd  against  t')  the  Chief -Court  by  the  jdaintiff. 

See  Civil  Procedure  Cod",  1882,  Section  108. 

.5.     Jurisd'ction — Suit  for  possession  of  land — Value   of  subject-mntter 
—Court  Fees  ^r^;i870,  Section  7,  clause  10. 
See  Contract  Act,  Section  23. 

6.  Jurisdictiim  —  Stiit  for  preemption— Value  of  suit— Course  if 
appeal. 

See  Punjab  Courts  Act,  1884,  Section  39. 

7.  Jurisdiction —  Partition  proceeding <  by  the  heveiin*  authorities — 
.Jurisdiction  of  Civil  Court*  to  entertain  subsequent  suit  for  a  declaration 
that  certain  land  ivis  the  plai, tiff's  exclusivr  proprrty— Punjab  Jjand 
Revenue  Act,  1887,  claute*  (1)  ,'i„d  (2),  XVll  of  Section  \5S.  —  Held, 
that  a  suit  for  a  declaration  of  right  inconsistent  with  the  allotment  of 
land  made  by  a  Revenue  Officer  can  be  brought  in  a   Civil  Court    after 
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a  pflrtition  has  been  formally  completed,  provided  that  the  suit  involves 
a  qnestion  of  title  in-any  of  the  property  affected  hy  the  partition  pro- 
ceedings ind  that  Chapter  IX  of  the  Land  Revenue  Act  does  not  bar 
the  jurisdiction  of  the  Civil  Court  where  the  point  of  joint  ownership  is 
disputed. 

Ahmad  Qui  V.  Bostan  (\\S,  P.    J?.,  1894),  referred    to,   and   Bnchm 
Singh  V.  Mudhan  Singh  (61,  P.  I?.,  1897),  followed.     Sarwar  v.  Sadulla         29 

8.  Jurisdiction — Suit  for  declarotiou — Value  of  subject-matter  — 
Suits  Valuation  Act,  1887,  Section  II.  Held,  that  a  suit  for  a 
declaration  that  certain  land  was  shamilat  deh  and  liable  to 
partition  can  only  be  adjudicated  upon  by  a  court  of  competent 
powers  with  reference  to  the  value  of  the  entire  estate,  and  that 
Section  II  of  the  Suits  Valuation  Act  is  not  applicable  where  the 
valuation  has  been  fixed  by  rules  having  the  force  of  law.  'J'he  value 
of  the  land  in  dispute  at  thirty  times  the  jamn  being  Rs.  7,212-14-6, 
the  first  Court,  a  Subordinate  Judge  of  the  2nd  cla^p,  was  not  compe- 
tent to  try  the  suit.  A  question  of  jurisdiction  has  to  be  noticed  tnd 
decided  if  it  is  patent  on  the  record  although  the  ground  was  not  urged 
in  the  lower  Appellate  Court  nor  raised  in  the  memorandum  of  appeal  in 
this  Court.  ' 

Gunga  S>hni  v.  Shea  Lai  (132,  P.  B.,  1894),  followed  ;  B;llah  Mc^l  v. 
BliHvn  Mai  (110,  P.  E,  1888).  distingui.shed  ;  Pz'«e«;i  CAa«r7pr  Boy 
('ha'iiihury  v.  Sornomoy  Deht  (1  l)nlc.,  W.  iV.,  136),  Gumimani  Dosi  v. 
Mahahh  trat  Ghosh  (1  Cal.,  W.  N.,  XXIII),  Knshnasami  v.  Knnakasabui 
(I.  Ij.  B.,  XIV  Mad.,  183)  and  Muthnsami  MudAior  \.  Nallahdantha 
Mudoliar  (J.  Z.  H.,  XVIII  Mad.,  419),  referred  to,  Khodiyar  v. 
Wahab  Din 35 

Jurisdiction— Valuati-n  nf  suit — Suits  Valuotion  Act,  1887,  Ssction  8 
• — Suit  for  the  cancellation  of  an  aucti(n  sale  of  a  house  sold  in  e*ecuti<,n 
of  a  money  decree  not  erceeding  Bs.  100 — Bunjnh  Courts  Act,  1884,  Sec- 
tion 3.— The  value,  for  purposes  of  jui^sdiction,  of  a  suit  for  the  can- 
cellation of  an  auction  sale  of  a  house  sold  in  execution  of  a  money 
deci-ee  is  the  value  of  the  judgment-debtor's  interest  in  the  house  in 
suit  assessed  by  the  auction  sale,  and  not  the  value  the  plaintiff  chose  to 
assess  it  at. 

Shen  Devi  Bam  v.  Tuli  Rum  (I.  L.  B.,  XV  All,  378),  Bhai  Ihiv.nm 
Singh  v.  Mussnmmat  Bhagxvm  Devi  (50,  P.  B.,  1890),  Harnam  Sivgh  v. 
Kirpa  Ham  (1,  P.  B  ,  1887,  F.  B.),  Modhusudun  Kotr  y.  UnJchal  Chunder 
Boy  {I.  L.  R.,  XV  Gale,  104)  and  Sohan  Lai  v,  Gulah  Mai  and  others 
(50,  P.  R.,  1896),  followed.    Radha  Ram  v.  Hira  and  cthers 42 

10.  Marriage — Suit  far  a  declaration  that  defendant  is  not  the  laivful 
wife  of  the  2>lcLintiff — Jurisdiction  tf  Civil  Courts  to  ent(-rtoin  such  a  suit 
when  an  •  rdtr  for  maintenance  passed  under  Section  488  of  the  C^in  inn] 
Procednre  Code  is  in  force  against  the  plaintiff, — Etld,  that  a  Civil  Court 
has  jurisdiction  to  decide    whether  the  defendant   was  or  was  not  the 
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lawful  wife  of  the  plaintiff  at  the  time  the  suit  was  Instituted.  An 
order  for  maintenance  passed  by  Mao^strate  in  favour  of  the  defendant 
is  no  bar  to  such  suit.     Waryam  Singh  v.  Mdssammat  Premon  ...         ...         50 

JURISDICTION  OF  CIVIL  OR  REVENUE  COURT. 

Giant  of  a  portion  f.ff lie  village  cnmrr.  on  I'lnd  to  n  pnsnn  holding  the 
offict  of  ola-Jnmhnrdar  rent  free — Suit  frr  d7sjro.<!.<;ess!ton — Lonilhrd  and 
tenant — Pnvjnh  Tonarev  Ari^  1887,  Secti<^n  4,  clavf  5 — Defendant 
having  been  appointed  ala-lambardar  by  virtue  of  his  office  obtained 
a  grant  from  Government  with  the  consent  of  the  villa ge  proprietary 
body  of  a  portion  of  the  villasre  common  land  as  mnafi.  The  munfi  was 
resumed  in  1892,  and  plaintiffs,  the  recorded  proprietors  of  the  land, 
sued  for  possession  on  the  allegation  that  they  were  the  landlords,  and 
that  the  land  had  been  held  by  defendant  as  ala-lambardai's  m*mfi, 
and  that  on  the  resnmption  of  the  muafi  the  defendant  was  not 
entitled  to  retain  possession.  The  question  referred  was  whether  the 
suit  was  one  cognizable  by  the  Civil  or  Revenue  Court. 

Held,  by  the  Full  Bench,  that  the  suit  was  excluded  from  the  cogni- 
zance of  the  Civil  Couit  as  the  arrangement  made  with  the  consent  of 
the  proprietary  body  was  a  transfer  to  the  ala-lambardar  of  a  rent  free 
cultivating  right  for  a  fked  term,  and  that  the  ala-lambardar  held 
under  the  proprietary  body,  and  was  their  tenant. 

Sham  Singh  and  (■thersy.  ChuU  Singh  and  others  (10-5,  P.  E  ,  1894), 
and  Sohna  v.  Momm  (23,  P.  P.,  1895),  overruled.  Jha^tda  Singh  v. 
Dhann  Singh  (1,  P.  B.,  1896,  Rev.),  and  Lnhua  Singh  and  others  v. 
Hira  Sinyh  (1,  P.  P.,  1897,  Rev.),  cited  and  approved.— HiRA  Singh  and 

OTHERS  V.  GdRWUKH  SiNGH 101 

K. 

KHANADAMAD. 

Sec  Custom  —  Tiiheritatice,  No.  9. 

L. 

LAND  REVENUE  ACT. 

See  Funjah  Land  Revenue  Act, 
LANDLORD  AND  TENANT. 

1.  Tenant't  poifestion  adverse  to  the  landlord. 
See  Adverse  Possessit.n,  Nn.  4. 

2.  Grant  of  a  portion  of  the  village  common  laud  to  a  person  holding 
the  iffice  of  (d<t-lamhardar  reut  fr«e — Suit  fir  difpoS'Cstion  by  the  pro- 
prietors of  the  land —  Landlrd  ar.d  teuOht — Punjab  'lenancy  Act,  1887, 
Section  4,  clause  5, 

S(!e  J  urisdiction  of  Civil  or  Pevenne  Court. 
LAWS  ACT. 

See  Punjab  Latcs  Act,  \i^72. 
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LIMITATION. 


1.  Suit  hy  reversioner — Adverse  possession — Successive  female  heirs— 
Possession  adverse  to  the  famale  adverse  to  the  reversioners. 

See  Abandonment  of  land,  No.  2. 

2.  For  a  suit  hy  a  reversioner  for  possession  of  immoveable  prope^iy  in 
possession  of  defendant  under  on  alleged  adoption. 

See  Limitation  Act,  1877,  Schedule  II,  Article  118. 

3.  Limitation — Change  in  the  law  of  limitation — Effect  of  new  law 
on  claims  barred  under  the  old  lato — Limitation  Act,  1877,  Schedule  II, 
Article  120— Punjab  Limitation  Act,  1900. — In  a  suit  filed  in  1900  b}'  a 
reversioner  of  a  sonless  proprietor  to  have  an  alienation  of  ancestral 
land  made  iu  1889  by  such  sonless  proprietor  declared  void,  the  first 
Court  found  the  claim  barred  under  Article  120,  Schedule  II  of  Act 
XV  of  1877.  The  Divisional  Judge,  on  appeal,  held  that  the  right  to 
sue,  though  bari-ed  under  Act  XV  of  1877  at  the  date  of  the  institu- 
tion of  the  suit,  was  revived  by  the  operation  of  the  Punjab  Limitation 
Act  (I  of  1900),  which  was  in  force  at  that  date. — Held,  that  the  right 
to  sue  barred  under  Act  XV  of  1877  before  the  Punjab  Limitation  Act 
(I  of  1900)  came  into  force  was  not  revived  by  that  Act.  'I'eka  v. 
SOHNU 39 

LIMITATION  ACT,  1877. 

Section  4. 

Suit  against  minor — Appointment  of  gtiardian  ad  litem — Suit  ivhen 
instituted. —  Held,  that  a  suit  to  recover  money  due  on  a,  bond  in  which 
two  of  the  defendants  were  minors,  and  the  application  for  the  appoint- 
ment of  a  guardian  ad  litem  to  the  minor  defendants  was  presented 
two  days  after  the  suit  was  filed,  must  be  deemed  to  have  been  instituted 
against  them  when  the  plaint  was  filed,  and  not  when  the  application 
for  the  appointment  of  the  guardian  ad  litem  was  made,  as  the  Code 
of  Civil  Procedure  does  not  require  that  the  application  should  be  made 
with  the  plaint  and  form  part  of  it. 

In  re  Moti  Earn  v.  Bvpa  Chand  (XI  Bom,,  B.  C.  B.,  21),  and  Khem 
Karan  v.  Har  Dayal  (I.  L.  B.,  IV  All,  37),  followed.  Imami  v.  Saddan 
and  others     ...         ...         ...         ...         ...         ...         ...         ...         ...         18 

Section  19. 

An  acTcnowledgraent  of  a  mortgagor's  title  by  a  minor  is  inoperative 
and  cannot  give  a  new  starting  point  for  limitation  for  redemption. 
Anis-ul-Rehman  Khan  and  others  v.  Beni  Ram  and  others        59 

Section  28. 

Suit  for  recovery  of  possession  of  common  waste  land  encroached  upon  hy 
a  trespasser  —  Limitation. 

See  Common  Land,  No.  4. 
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LIMITATION  ACT,  1877— contd. 

SciiKODLE  U,  Article   10 

And  Article  120 — Mortgage  h,j  CitnUtional  sale — Foreclosure  -Suit  for 
pre-emj^tion  —  Time  from  which  period  begins  to  ricn. — Held,  hj  the  Full 
Jiench,  that  right  of  pre-emption  accrues  and  limitation  begins  to  run 
against  a  pre-emptor  in  the  case  of  foreclosure  of  a  mortgage  by  condi- 
tional sale  from  the  date  of  the  expiration  of  the  year  of  grace  allowed 
to  mortgagor  under  Regulation  XVII  of  1806. 

Sher  Singh  v.  Imam;dla  (82,  P.  It.,  1880),  dissented  from.  Barnam 
Das  V.  Kanwur  Singh  {\0'S,  P.  B.,  1898),  Bur  Singh  v.  S'lheil  Si'igh 
(121,  P.  P.,  1891.),  Ali  Abbas  v.  Knlka  Porshad  (I.  L.  B  ,  XIV  All,  405) 
and  Batnl  Bewnn  v.  J\I>n<nr  Ali  Khan  (I.  L.  P.,  XX  All ,  315,  F.  B.), 
approved.  Alu  Prasad  y.  Sukhan  (I  Tj.  P.,  Ill  All ,  610),  distinguished. 
Jeorn  Khun  Singh  v.  HooJcum  Singh  (4,  H.  G.  P.,  N.  W.  P.,  858);  Foo-hes 
V.  Ameeroonnissn  (5,  W.  li. ,4<7,  P.  G),  Alt  Gmiharv.  Jmvahir  (80,  P.  P., 
1892).  and  Kund.i  V.  Ghuni  L„l  (87,  p.  p.,  1898),  referred  to. 
Atar  Singh  v.  Ralta  IUm     103 

Article  74 

And  Article  7b.  — Limitation  —  Suit  on  inst'dinent  bond. — Held,  that 
the  limitation  for  a  suit  on  an  instalment  bond  is  provided  for  by 
Article  74  of  the  second  Schedule  of  the  Limitation  Act,  1877,  unless 
it  can  be  brought  under  Article  75,  the  essential  requisites  of 
which  are  that  (1;  the  penalty  should  be  attached  to  a  single  default, 
and  (2)  that  the  whole  bond  should  tlien  fall  due,  the  absence 
oE     either     of     these   conditions     rendering     that     Article  inapplicable. 

SOBHA  AND  OTHKRS    t'.  Ram    I 'AR  I  AB  AND  ANOTHER       ...  ...  ...  ...  74 

Article  95. 

Suit  for  rectification  of  a  deed  o?i  the  ground  if  fraud,  -  Held,  that  the 
limitation  for  a  suit  for  rectification  of  a  deed  on  the  gi'ound  that  the 
defendant  induced  the  plaintilf  to  allow  certain  conditions  to  be  entered 
in  it  by  fraud,  is  provided  for  in  Article  95  of  the  second  Schedule  of 
the  Limitation  Act. 

'J'he  Advocate-General  of  Bombay  v.  Bai  Punjabai  (/.  Tj.  B,,  XVIII 
Bom.,  551),  distinguished.     Gopal  Shah  v.  Arura  ...         ...         ...         62 

Article  118, 

1.  Article  118  of  the  second  Schedule  of  the  Limitation  Act  of  1877 
is  not  "pplicahle  to  a  suit  to  declare  an  adoption  invalid,  where  tJie 
adaptor  has  no  inherent  power  to  adopt.     Mohamed  Din  v.  Sadak  Din   ...         67 

2.  And  Acticle  141  -  Suit  by  a  reversioner  for  possesHon  of  immove- 
able property — Defendant  inpos.iession  under  an  alleged  adoption. — A  suit 
by  a  reversioner  to  recover  possession  of  immove-ible  pioperty  in  the 
liands  of  a  defendant  under  an  nlleged  adoption,  if  not  brought  with- 
in the  period  prescribed  in  Article  118  of  the  Limitation  Act,  held 
barred. 
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LIMITATION  ACT,  IS^'i-contd. 


Shrinivas  Murar  v.  Banwant  Ghaodo  Desliapande  and  others  (J.  L.  H., 
XXIV  Bom.,  260),  McdJcrajun  Bin  Shidramappa  Pasnre  v.  Narhorl 
Bin  Shivappa  and  another  (F.  Gale,  W.  N.,  10),  and  Jagadamba 
Ghaudhraui  V.  Dakhina  Mohun  Boy  Ghaodhri  (J.  L.  B.,  XIII  Gale, 
308),  followed.     Gujar  Singh  amd  AiNOther  v.  Puran       ...         71 

Article  118. 

Suit  to  obtain  a  declaration  that  an  alleged  adoption  was  invalid  or  had 
never  taken  place — Limitation  from  which  period  begins  to  run. — On  the 
28th  August  1884  one  K.  executed  a  deed  of  adoption  in  favor  of 
his  daughter's  son.  In  1894,  after  the  death  of  K.,  his  widow  assent- 
ed to  mutation  of  names  being  effected  in  favor  of  the  adopted  son. 
In  1897  the  plaintiffs,  wlio  are  tlie  male  collaterals  of  K.,  instituted 
a  suit  to  obtain  a  declaration  that  the  alleged  adoption  was  invalid 
and  that  it  never  took  place.  The  first  Couit  found  that  the  i)laintiffs' 
claim  was  barred  by  limitation,  that  the  defendant  was  adopted  by 
K.,  and  that  the  adoption  was  not  invalid.  The  Divisional  Judge 
I'eversed  the  decree  of  the  first  Court  on  the  grounds  that  the  suit  was 
not  barred,  that  the  fact  of  the  widow  of  K.  allowing  mutation 
in  favor  of  the  adopted  son  gave  plaintiff  a  fresh,  cause  of  action. 

Beld,  that  as  the  title  of  the  adopted  son  to  the  property  was 
created  by  the  adoption,  and  not  by  any  subsequent  admission  on  the 
part  of  the  widow  of  the  adoptive  father  that  the  title  existed,  such 
an  admission  did  not  give  plaintiff  any  fresh  cause  of  action,  and  as 
the  plaintiffs  had  knowledge  of  the  adoption  more  than  six  years 
pi'evious  to  the  institution  of  the  suit,  their  claim  was  barred  under 
Article  118  of  the  second  Schedule  to  the  Limitation  Act  of  1877. 
Hem  Raj  and  anothke  v,  Sahiba  and  others         IIG 

Article  120. 

See  Limitation  No,  3. 

Article  131. 

Jagir — Succession — Gra>>t  of  Government  revenue  for  life  to  parties'* 
fimihj  in  specific  shares —  Veath  rf  one  sharer — Suit  by  the  surviving 
aharer  ng 'tins t  the  son  of  the  deceased  for  certain  instalments  wrongjully 
enjoyed  by  the  latter— Limitation.  —  A /fff/Zr  Avas  granted  to  the  family 
of  the  parties  for  life  without  any  express  provisions  for  survivorship. 
'J'he  jngir  was  to  be  divided  into  ten  shares  in  three  separate  groups, 
the  defendant's  father  and  the  plaintiff  being  two  out  of  five  sharers 
in  group  No.  2.  The  former  died  in  1868,  and  his  share  was  peaceably 
enjoyed  by  his  son  until  1898,  when  the  plaintiff  filed  a  suit  against  the 
defendant  on  the  allegation  that  two  annual  instalments  proportionate 
to  the  defendant's  shares  had  been  wrongfully  enjoyed  by  the  defendant, 
who  pleaded  limitation,  and  argued  that  in  his  presence  the  plaintiff 
was  not  an  heir  to  his  father. 

Held,  that  as  no  demand  was  made  prior  to  those  which  immediately 
preceded  this  suit,  the  suit  was  within  limitation  under  Article  131  of 
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the  second  Schedule  of  the  Limitation  Act.   Gahia  v.  Ikhlas  (15i,  P.  B., 
1889),  cited.    Mussammat  Zinat  v.  Mdetaza  Khan  108 

Article  141 

And  Article  242 — Abandonment  of  land — Ettinguishment  of  proprietary 
rights —Limitation — Reversioners  suit   hy — Adverse  possession  — Succes- 
sive  female   heirs — Pasession   adverse   to   the  females   adverse   to   the 
reversioners. 

See  Ahandonment  of  lar^d,  No.  2. 

Article  142. 

Adverse  possession — Joint  owners,  landlord  and  tenant — Non-payment 
of  rent — Burden  of  proof. 

See  Adverse  possession,  No.  4. 

Article  144. 

Adverse  possession. — By  mortgage  entered  into  between  the  plaintiff's 
ancestors  and  defendant,  Kaka,  in  1879,  it  was  agreed  that  the  whole 
amount  should  be  repaid  by  instalments,  and  in  default  of  payment  of 
any  instalment,  the  possession  of  the  mortgaged  property  was  to  be  taken 
by  the  mortgagee.  In  1885  the  mortgagor  sold  a  certain  portion  of  the 
mortgaged  property  to  defendants  1  and  2,  and  in  1886  the  mortgagee 
sued  the  mortgagor  for  possession  without  making  the  first  two  defen- 
dants parties  to  that  suit,  and  obtained  a  decree  in  1886  for  possession, 
but  never  got  actual  possession.  Subsequent  to  the  decree  the  mort- 
gagor sold  the  remainder  of  the  mortgaged  property  to  the  other  defen- 
dants. In  1895  the  mortgagee's  heirs  tiled  the  present  suit  for  posses- 
sion of  the  land.  Held,  that  as  the  period  for  plaintiff's  claim  as  regards 
the  first  two  defendants  could  only  be  i-eckoned  from  the  date  of  the 
original  default  in  payment  of  instalment  under  the  mortgage-deed 
of  1879  which  could  not  have  been  later  than  1 882,  and  they  having 
been  in  possession  at  the  time  of  the  prior  suit  to  which  they  were  not 
made  parties,  and  were  therefore  not  bound  by  that  decree,  and  as  with 
respect  to  that  portion  of  the  land,  the  mortgagor  had  no  right,  title 
or  interest  left  in  it  subsequent  to  their  sale  in  1895,  the  suit  was  barred 
by  limitation.  But  as  regards  those  defendants  who  acquired  their 
title  subsequent  to  the  decree  of  1886  against  the  mortgagor  that  decree 
stands  against  them  and  they  can  claim  no  title  by  adverse  possession, 
the  suit  having  been  instituted  within  twelve  years  from  their  obtaining 
possession.     Kesar  Singh  and  othebs  v.  Thakar  Das     ...  10 

Article  179. 

Execution  of  decree  —  Application  for  execution  not  in  accordance  with 
law  — Step  in  aid  of  execution — Limitatian. — An  application  for  execu- 
tion of  a  decree  not  in  accordance  with  the  terms  of  the  decree  is  not 
H  step  in  aid  of  execution  as  contemplated  by  clause  4,  Article  179  of 
the  second  Schedule    of   the  Limitation   Act,    1877.     Sri   Ram    and 

AMOIHER    V.    MAJID-UD-DI.\  AND  OTHERS  98 
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M. 


MALICIOUS  PROSECUTION. 


Suit  for  malicious  prosecution — Heasonahle  and  jprohahle  cause — Malice 
—  Conviction  of  "plaintiff  by  ttco  Courts — Damages — Measure  and  assess- 
ment of  damages. — Where  the  charge  was  brought  by  a  defendant 
upon  untrue  facts  which  were  entirely  within  his  own  knowledge, 
and  the  plaintifi:  was  convicted  by  two  Courts  upon  what  was  held 
by  the  Chief  Court  (while  holding  the  plaintiff's  action  also  to  have 
been  actuated  solely  by  malice)  to  be  a  wrong  view  of  the  law  as 
applied  to  the   facts   found. 

Held,  that  the  defendant  had  no  reasQnable  and  probable  cause  for 
the  charge,  which  was  malicious  in  the  legal  sense,  and  that  the 
plaintiff's  action  having  been  also  actuated  solely  by  malice,  the 
measure  of  damages  awarded  should  be  under  such  circumstances  of 
the   smallest   possible   dimensions. 

Bhagwant  Sing  v.  Pandit  Joti  Sarup  (4,  P.  B.,  1897),  Hira  Chand 
Bunerji  v  Banee  Madhub  Chatterji  (6,  W.  li.,  29),  Ganga  Parshad  v. 
Eamphul  Sahoo  (20,  W.  R.,  177),  and  Johnstone  y.  Sutton  (I,  li.  P., 
269),  cited.  Hall  v.  Vcukata  Krishna  {I.  L.  P.,  XIII  iJad.,  394),  dis- 
tinguished.    Badri  Das  v.  Nathu  Mal   ...         112 

MARRIAGE. 

Suit  for  a  declaration  that  the  defendant  is  not  the  lawful  wife  of  the 
plaintiff — Jurisdiction  of  Civil  Court  to  entertain  such  a  suit  when  an 
vrder  for  maintenance  pas-ied  under  Section  488  of  the  Criminal  Pro- 
cedure   Code    is  in  force   against    the  plaintiff. 

See  Jurisdiction,  No.   10. 
MASTER  AND    SERVANT. 

Master  and  servant — Monthly  service — Consequence  of  leaving  em- 
ployment without  giving  su^c^nt  notice — Pight  to  wages. — Monthly  ser- 
vants are  expected  to  give  a  month's  notice  of  their  intention  to 
leave  their  service,  therefore  where  a  servant  who  was  employed 
on  a  monthly  engagement,  and  left  after  giving  a  written  notice 
that  he  would  leave  in  seven  days,  and  would  not  work  after  the 
expiry  of  his  notice,  held,  that  the  servant  was  not  entitled  to  any 
pay  for   the   portion  of  the   month  during  which  he  left  his  service. 

Pamji  Manor  v.  Little  (10,  Bom.  H.  O.P.,  57)  and  Dhumpe  Behara 
v,    SevenoaJcs  (J.  L.P.,  XIII  Cal,  80),  cited.     Kennellyv.  Abdul  Haq.       118 


MINOR. 


Suit  against   minor — Appointmefit  of  guardian  ad  litem — Stiit   when 
instituted. 

See  Limitation  Act,  1877,  Section  4. 
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MORTGAGE. 

1.  Mortgage  or  sale — Oral  evidence  to  prove  that  an  apparent  sale 
wasamortgage—AdmissihtUtynf  parol  evidence  to  vary  a  written  con- 
trart. 

See  Evidence  Act,  1872,  Section  92. 

2.  Hindu  Law — MifaksJiara — Alienation  of  nncestral  property — Suit 
hy  son  against  his  father  and  a,  mortgagee  for  declaration  that  the 
mortgage  entered  into  hy  his  father  nhould  not  affect  his  rights — Pre- 
sent payment — Legal   necessity — Li'ihility  rf  son  for  father^s  debts. 

See    Hindu  Law — Joint  family. 

3.  Mortgage — Interest — Post  diem  interest — Absence  of  covenant  to 
pay  interest  after  a  certairt  date  xohon  the  mortgage  if  not  redeemed 
was  to    become  a  ttsufructary  one — Jjamages — Construction  of  document. 

See  Interest,  No.  4. 

4.  Achnowledgment  of  a  mortgagor's  title  by  a   minor. 

See   Limitation  Act,    1877,   Section  19. 

•5.  Mortgage  by  conditional  sale — Foreclosure — Suit  for  pre-emption — 
Limitation — Time  from  irhich  period  begins  to  run. 

See  Limitation  Act,  1877,  Schedule  II,  Article  10. 

6.  Suit  for  pre-emption  based  on  mortgage. 
See  Pre-emption,  No.  3. 

7.  Mortgage — Conditional  sale  —  Foreclosure — Begidation  XVII  of 
1806  — Strict  compliance  ivith  conditions — Demand  for  pcctjment  (f  the 
specific  amount — Mistake  in  the  heading  of  the  notice — Official  designation 
not  in  the  handwriting  of  the  Judge — Wrong  description  of  the  property 
mortgaged. — In  a  suit,  for  possession  after  foreclosure  of  a  mortgage  by 
conditional  sale  under  Regulati(in  XVil  of  1806,  it  was  contended  by 
the  mortgagor  (i)  that  no  demand  for  payment  of  the  specific  amount 
due  under  the  mortgage  previous  to  the  issue  of  the  notice  had  been 
proved  ;  (ii)  that  the  notice  issued  was  defective  and  invalid,  inasmuch 
as  the  heading  was  wrong  and  incorrectly  described  the  Regulation 
under  which  it  was  issued  ;  (iii)  that  the  official  designation  of  the  officer 
was  not  in  his  own  handwriting  ;  (iv)  that  the  property  mortgaged  was 
wrongly  described ;  and  (v)  that  a  copy  of  application  and  the  notice 
were  not  duly  served  upon  him. 

Held,  that  under  Section  8  of  the  Regulation  a  demand  for  payment 
is  a  condition  precedent  to  the  validity  of  the  notice  to  be  thereafter 
issued,  and  that  an  omission  to  make  it  would  vitiate  the  foreclosure 
proceedings,  but  it  was  not  essential  that  the  exact  amount  due  should 
be  distinctly  specified  in  it ;  and  that  there  was  sufficient  evidence  to 
prove  that  a  demand  had  been  made  before  the  notice  was  issued  and 
that  copies  of  application  and  notice  had  been  duly  served. 
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That,  the  heading  of  the  notice,  t.  e.,  notice  ha  illat  dafa  8,  Regulation 
S:itarah,  18S0,  though  undoubtedly  wrong  as  it  incorrectly  described  the 
Regulation  under  which  it  was  issued  was  immaterial  and  surplusage  as 
the  section  make  no  provision  for  a  heading  in  any  particular  form; 

That  a  notice  signed  in  his  own  name  by  the  Judge  was  not  defective 
merely  because  the  official  designation  was  impressed  with  a  rubber 
stamp,  and 

That  as  the  Regulation  does  not  require  any  specified  description  of  the 
property  to  bo  entered  in  the  notice  the  mistake  was  innocuous. 

Wasawn  Singh  v.  Rura  (24,  P.  iiJ.,  1895),  followed  ;  Rdm  Chand  v. 
Ghul'im  Afuhammad  (84,  P.  P.,  1890),  explained ;  K'lran  Singh  v, 
Mohan  Lai  (I.  L.  P.,  V.  All,  9).  Forbes  v.  Amir-un-Mssa  (5,  W.  P., 
P.  0,47)  Siud  Sham  Singh  v.  Kami  (185,  P.  li.,  1889),  referred  to. 
Wali  .Muhammad  f.  Hamji  Lal        ...         ...         ...         ...       .^.. 

8.  Mortgage — Mortgage  for  valwihle  consideration— Intent  to  defeat 
and  delay  a  particnlar  creditor — Fraud.  —  On  the  17th  .June  1 897  plaintiff 
sued  the  sons  of  L.  M.  for  an  unsecured  debt,  and  on  the  same  day 
applied  for  and  obtained  an  order  for  attachment  of  property  prior  to 
judgment.  On  18th  the  order  on  the  defendant's  objection  was  with- 
drawn, but  a  fresh  one  was  again  granted  on  the  19th.  On  17th  the 
defendants  executed  a  mortgage  deed  of  all  their  property,  moveable 
and  immoveable,  including  outstanding  debts  in  favour  of  the 
appellant.  The  plaintiff  on  getting  his  decree  in  the  first  Court 
immediately  attached  certain  houses  which  were  sold  by  auction,  the 
appellant  objected  as  mortgage,  and  the  houses  were  ordeied  to  be 
sold  subject  to  his  mortgage. 

The  plaintiff  then  brought  the  present  suit  to  set  aside  the  above 
order,  on  the  sjround  that  the  mortefage  was  fraudulent  and  made  in 
order  to  defeat  his  claim,  and  was  also  subsequent  to  the  issue  of  the 
prohibitory  order. 

The  Courts  below  decreed  the  claim,  holdings  that  the  mortgag'e  was 
not  hnnil  fide  and  was  effected  with  full  knowledofe  of  the  plaintiff'.s  suit 
and  the  issue  of  the  prohibitory  order,  and  was  practically  intended  to 
deprive  him  of  his  right  to  realize  his  debt  from  L.  M.'s  estate,  and 
although  a  g;ood  deal  of  the  consideration-money  was  devoted  to  pay- 
ing off  other  creditors  of  the  deceased  it  was  void. 

On  further  appeal  to  the  Chief  Court, 

Held,  that  though  the  appellant  intended  to  pay  the  consideration 
entered  in  the  deed  in  full,  and  it  was  to  be  paid  to  creditors  and  not 
to  the  debtors,  yet  as  he  entered  in  his  deed  property  over  which  he 
did  nob  really  mean  to  claim  a  lien,  and  which  he  allowed  to  remain 
in  the  mortgagors'  hands  for  their  benefit,  and  joined  with  the  mort- 
gagors in  getting  the  deed  executed  in  order  to   defeat  and   delay  the 
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plaintiff's  realization  of  his  debt,  upon  the  authorities  and  under  the 
rule  of  equity  and  good  conscience  it  was  void  against  the  plaintiff, 

Twynes  Case  (1,  Smithes  Leading  Gases,  9th  Edition,  1),  Cadogan  v. 
Kennett  (Cowp.  434),  Worsley  v.  DeMaftos  (1  Burr.,  474),  Holmes  v. 
Penney  (26,  L.  ./.,  Gh.  lid.),' Harmm  v.  Bicliards  (22,  L.  /.,  Gh.  1066), 
Botty.  Smith  (2\,  Beav.,  511),  followed;  Ahdul  Hie  v.  Mir  A/uham- 
m(td  Mozaffar  Husain  (I.  L.  JR.,  X  Gale,  616),  Gopis  v.  MiddUton  (2, 
Madd.,  410),  Golden  v.  Gillam  (L.  B.  20,  Gh.  Dn.,  389),  Joshua  v. 
The  Alliance  Bank  of  Simla  (I.  L.  B.,  XXII  Gale,  185),  Mussimmat 
Ghand  Kmtr  Y.  Mussammnt  Fajjo  (113,  P.  E.,  1880),  referred  to; 
Wood  V.  Dixie  (7,  Q.  B.,  892),  Darvill  v.  7e?Ty  (30,  i^  J.  Ex.,  355), 
'Rangilhhai  Kalyandts  v.  Vinayak  Vishnu  (I.  L.  B.,  XIII  Horn.,  666), 
il/"fi  Lai  Bavichandy.  Utam  Jagjivandas  (I.  L.  B,  XIII  bom.,  431), 
Nanar.  Boutmal  (I.  L.  B.,  XXII  P.om.,  2bb)  Ishan  Ghander  Das  Sirkar 
V.  Bishen  Sirdar  (I.  L.  B.,  XXIV  Gale,  825),  Narayana  Patter  v. 
Virarnghnwan  Pattar  (I.  L.  B  ,  XXIII  Mad.,  184),  Lakha  Mai  v.  Mula 
(21,  P.  B.,  1875),  Bam  Buran  Singh  v.  Jankee  Sahoo  (22,  W.  B.,  173) 
and  (Sef/i  Kastur  Ghand  v.  Mangal  Sen  (68,  P.  P.,  1895),  distingaished. 
Lakhmi  Narain  v.  Taka  Singh        6 

9.  Mortgage —  Gonditional  sale — Foreclosure — Begulation  XVII  of 
1806— Defects  in  notice  issued  tinder  Section  8 — Preseeratian  of  right 
ff  redemption  on  deposit  of  principal  and  interest  within  the  year  of 
grace — Begulation  I  of  1798,  Section  2. — In  a  suit  for  possession  of  a 
house  by  redemption  filed  by  the  plaintiff  a  few  days  before  the  expiry 
of  the  year  of  grace,  who  had  after  the  service  of  a  notice  of  foreclosure 
admitted  only  Rs.  45  to  be  due  and  had  deposited  Rs.  63  as  the  amount 
of  the  balance  of  principal  and  interest  due  in  the  Court  which  had 
issued  the  notice,  alleging  that  his  father  had  pa^d  an  item  of  Rs.  395 
out  of  the  mortgage  money,  which  payment  he  was  unable  to  prove, 
held,  that  in  a  notice  under  Section  8  of  Regulation  XVIT  of  1806, 
where  the  mortgagor  was  specially  referred  to  Section  7  of  Regula- 
tion, which  lays  down  the  steps  which  must  be  taken  in  order  to  re- 
deem the  property  within  the  year  of  grace,  the  mere  omission  to  specify 
the  exact  or  uncertain  amount  of  interest  due  or  even  to  mention  the 
interest  at  all  or  the  fact  that  the  words  "  District  Judge  "  on  the  no- 
tice was  impressed  and  not  written,  were  not  defects  sufficient  to  viti- 
ate the  foreclosure  proceedings.  Held,  further,  thiit  the  plaintiff  was 
not  entitled  to  a  decree  for  redemption  on  any  terms,  his  right  to 
redeem  having  expii^ed  at  the  end  of  the  year  of  grace,  as  he  had  not 
complied  with  the  requirements  of  Section  2  of  Regulation  I  of  1798, 
he  not  having  deposited  even  the  total  amount  of  the  principal  due, 
nor  taken  either  of  the  alternative  courses  open  to  him  under  Section  7 
of  Regulation   XVII  of  1806   within  the  year  of  grace. 

Mehro  v.  Suja  (84,  P.  P.,  1882),  Fatteh  v.  Sain  Ditta  (76,  P.  P., 
1877),  referred  to.  Forhes  v.  Ameeroonissa  Begum  (5,  W.  P.,  P.  (J.,  47), 
followed,  and    Wasaioa   Singh   v.   Pura  (24,  P.  P.,    1895),  approved. 

FAKIEA  V.  PlYAKR   LAL 21 
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10.  Mortgage — Conditional  sale — Foreclosure — Begulation  XVIII  of 
ISOd  — Validity  of  notice  (f  foreclosure  of  mortgage. — lleld,  that  it  is  not 
essential  to  tlie  validity  of  a  notice  under  Section  8  of  Reprulation 
XVII  of  1806  that  the  actnal  wording  of  the  Regulation  should  be  re- 
produced in  it  fer6aii??i.     McssAMMAT  Sardaki  r.  Chirinji  Lal     ...          ...      28 

11.  Mortgage  — Conditional  sale — Foreclosure — Begulation  XVII  <f 
ISGii— Validity  of  notice  of  foreclosure  of  mortgage. — Held,  that  in  a 
'jase  where  the  foreclosure  proceedings  are  otherwise  correct  and  re- 
gular, mere  clerical  slips  or  misprints  in  a  notice  under  Section  8  of 
Regulation  XVII  of  1806,  such  as  "  Act  "  and  "  Resolution  "  or 
"  Zarlution  "  for  "  Regulation  "  when  the  rest  of  it  was  properly  word- 
ed in  all  particulars,  cannot  be  held  to  render  it  void.  Jiwan  Ram  v. 
Amir  Beg       .,.         ...         ••*         •••         •••         •••         ...         ...         ...         .38 

12.  Mortgage — Mortgage  of  niawadari  "  rights — Bedemption  of — 
Phycial  possession.  — Held,  that  according  to  the  custom  of  the  Gandapur 
tract  of  the  Dera  Ismail  Khan  District  a  niawadari  mortgagee  may 
acquire  rights  in  the  land  held  by  him  as  mortgagee,  independently  of 
and  over  and  above  his  rights  as  mortgagee  ;  and  that  such  rights  would 
not  necessarily  be  extinguished  by  the  redemption  of  the  niaicadari 
mortgage.  Moosa  Khan  v.  Muhammad  Nourang  Khan  (24,  P.  Ji'.,  1871), 
followed.     Mohammad  Hassan  Khan  V.  Muhammad  GuL  Khan  ...         ...         40 

13.  Mortgage  hy  conditional  sale — Suit  for  foreclosure — Validity  of 
notice  for  foreclosure—  Begulation  XVII  of  1806,  Section  8. — Held,  that 
although  a  notice  served  on  a  mortgagor  under  Section  8  of  Regula- 
tion XVII  of  1806  need  not  contain  any  specification  of  the  property 
in  respect  of  which  foreclosure  is  sought,  the  words  "  the  property 
moi'tgaged  "  being  a  sufficient  description,  when  the  property  mort- 
gaged consisted  of  4  ghumaos  3  kanals  19  marlas  together  with  shami' 
lat  land  in  proportion  to  that  area,  which  extended  to  nearly  12  ghu- 
maos, and  the  notice  which  had  been  served  on  the  mortgagor  only 
described  the  property  as  the  area  above-mentioned,  and  made  no  speci- 
fic  mention  of  the  shamilat,  the   notice  was   defective,   inasmuch   as   it 

.  must  have  led  the  mortgagors  to  think  that  they  wer«  in  danger  of  only 
losing  4  ghumaos  and  not  16  ghumaos  by  non-compliance  with  its 
terms. 

Bura  V.  Jha^ida  (113,  P.  B.,  1900),  and  Wali  Muhammad  v.  Bamji 
Lat  (5,  P.  B.,  1901),  distinguished,  Baju  Shah  v.  Hukmal  (42,  P.  B., 
1897),  Fatira  v.  Fiyare  Lai  (24,  P.  B.,  1901),  and  Jiwan  Bam  v. 
Amir  Beg  (38,  P.  B.,  1901),  i^eferr-ed  to.  Wazik  Chand  v.  Makhan  and 
OTHERS „*       109 

[    MUHAMMADAN  LAW. 
Inhentance. 

See  Custom — Inheritance,. 

MUNICIPAL  ACT. 

See  Punjab  Municipal  Act,  1891, 
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MUNICIPAL  COMMITTEE. 

1.  Sanction  to  build— Punjah  Municifal  Act,  1891,  Sections  92  and 
95 — Conditional  sanction. —  Eetd,  that  the  Municipal  Committee,  while 
acknowledging  that  there  was  no  objection  to  the  erection  of  a  building, 
Avas  not  empowered  to  compel  the  applicant  to  do  something  quite 
foreign  to  the  object  of  the  application  and  to  the  purpose  and  object 
for  which  the  power  of  sanction  was  given.  Damodar  Das  v.  Municipal 
Committee,  Delhi     ...         ...         ...         ...         ...         ...         ...         ...         27 

MUNICIPAL  REGISTER  OF  DEATHS. 

In  a  case  where  the  ■  question  of  age  of  a  person  at  a  certain  time 
was  disputed,  the  Municipal  Register  of  Deaths  was  held  relevant  under 
Section  35  of  the  Evidence  Act,  and  being  public  document  within 
the  meaning  of  clause  (iii)  (1)  of  Section  74  of  that  Act,  and  produced 
from  proper  cnstody,  presumed  to  be  genuine.     Anis-dl-Rehman  Khan 

AND  OTHERS  U.   BeNI  Ram  AND    OTHERS  ...  ...  ...  ...  ...  69 

N. 
NIAWADARI  RIGHTS. 

Mortgage  of — Redemption  —Physical  jJossession. 
See  Mortgage f  No.  12. 
NON-AGRICULTURISTS. 

Inheritance — Presumption  in  favour  of  the  existence  of  a  custom  under 
Section  5  (a)  of  the  Punjab  Laivs  Act,  1872. 
See  Custom — Inheritance,  No.  2. 
NON-JOINDER  OF  PARTIES. 
Sec  Parties. 

NON-PROPRIETOR. 

Erection  of  a  kotha  07i  gora-dch  J>y  nun-pra2>rietury  resident  loith  the 
permission  of  a  proprietor  in  possession — Absence  of  sptecial  damage. 

Sec  Common  Land,  No.  2. 

NUISANCE. 

Nuisance — Municipal  Committers  2^ower  to  carry  water  into  a  public 
drain — Municipal  Act,  1890,  Section  128 — Injunction — Conditional 
injunction — Specific  Belief  Act,  1877,  Section   56  (g). 

The  Municipal  Committee  of  Pindigheb  had  diverted  the  flow  of 
the  waste  water  of  a  dharmsala  by  conveying  it  through  a  new 
masonry  drain  which  emptied  itself  into  a  katcha  drain  in  the  public 
Ktreet,  on  which  two  Buit.s  were  tiled  against  the  Municipal  Committee, 
one  by  the  owners  of  the  houses  whose  houses  abut  in  the  public 
street,  for  a   perpetual  injunction  restraining  the  Municipal  Coromittee 
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from  discharging  the  water  of  the  dharmsala  through  the  drain  in  the 
street,  and  the  other  by  the  person  in  charge  of  the  dharmsala  for  a 
similar  injunction  to  restrain  the  defendants  from  interfering  with 
the  discharge  of  water  through  certain  properties  and  diverting  its 
flow  to  the  drain  in  the  street  above  mentioned.  The  Court  of  first 
instance,  whilst  holding  that  the  Municipal  Committee  was  within  its 
rights  in  constructing  the  new  drain,  found  that  if  the  old  drain 
remained  hatch  a  the  increased  quantity  of  water  discharged  into  it 
might  during  the  rainy  season  cause  some  damage  to  the  plaintiffs' 
houses,  granted  the  injunction  until  the  Municipal  Committee  converted 
the  hatchn  drain  into  a  pacca  masonry  one,  but  dismissed  the  second 
suit  on  the  ground  that  the  plaintiff  has  no  status  to  maintain  it, 
which  orders  were  confirmed  by  the  Divisional  Judge.  The  plaintiffs 
in  both  cases  appealed  to  the  Chief  Court,  on  the  grounds,  amongst 
others,  that  the  Committee  had  no  power  to  alter  the  direction  of  the 
flow  of  water  from  private  drains,  or  the  direction  of  the  drains,  and 
that  no  conditional  injunction  should  have  been  granted. 

Held,  that  the  plaintiffs  in  the  first  case  had  no  right  whatever  in 
preventing  the  Committee  from  allowing  the  water  to  flow  into  their 
drain,  and  could  only  object  if  their  rights  are  interfered  with  by  the 
diversion,  and  only  to  that  extent. 

The  Specific  Relief  Act  contains  no  prohibition  against  a  conditional 
injunction  being  granted,  but  that  the  form  adopted  was  not  correct, 
as  it  amounted  to  a  temporary  injunction  of  indefinite  duration  and 
not  a  perpetual  one,  the  proper  order  would  be  to  grant  a  perpetual 
injunction  conditional  upon  defendant  not  removing  the  cause  of 
prospective  damage  to  the  satisfaction  of  the  Court  within  a  fixed 
period. 

Held,  also  that  public  bodies,  like  Municipal  Committees,  should  act 
in  accordance  with  the  procedure  provided  by  the  Statute  governing 
their  acts,  but  where  with  the  tacit  consent  and  acquiescence  of  the 
persons  interested  in  a  property  they  have  acquired  a  footing  with 
respect  to  the  discharge  of  its  waste  water,  and  ido  an  act  which  has 
caused  no  damage,  but  improved  its  conditions,  interference  by  a  Court 
of  Justice  would  not  be  equitable. 

Akilandammal  and  another  v.  Venkatchola  Mudalat  (VI,  Mad., 
H.  C.  B.,\]2),  Attorney- General  v.  The  G^^rporaticn  of  Halifar.  {?i9, 
L.  J.  Ch.,  129),  and  Attorney- General  Y.  Birmingham  Drainage  Board 
(L.  B.,  17  Gh.  Dn.,  685),  followed.  Hari  Singh  and  others  v.  The 
Municipal   Committee  op  Pindigheb  78 

0. 

OCCCJPANCY  RIGHTS. 

1.  Alienation  of  right  of  reversioner  to  restrain  stick  alienation — 
Burden  of  proof — 

See  Custom — Alienation,  No.  14. 
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OCCUPANCY  RIGRTS- concld. 

2.     Transfer  of  right  of  occupancy  under  Section  b  (l)  (c) — Measure 
of  fixing  value  hy  the  Revenue  Officer. 

See  Punjab  Tenancy  Act,  Section  53. 

P. 
PAGVAND   AND   CHDNDAVAND. 

See  Custom — Inheritance,  No.  12. 


No. 


PARTIES. 


1.  Joinder  (f  respowlents  on  appeal. 

See  (Hvil   Procedure  Code,  1882,  Section  559. 

2.  Non-appearance  of,  on  the  Jay  fixed  for  delivery  of  judgment. 
See  Dismissal  of  suit. 

.3.  Parties — Adding  parties  as  f^laintijfs — Joint  promise  to  plaintiff  and 
other's — Hight  of  flaintiff  to  sue  alone — Cause  of  action — Non-joinder  — 
Procedure—  Civil  Procedure  Code,  1S82,  Section  54  (c), — Held,  that,  on 
objection  taken  by  the  deFendant  on  tlie  ground  of  non-joinder  of  a 
party  as  plaintiff,  at  the  first  lieju'ing,  the  plaint  may  be  rejected 
under  Section  54  (c)  without  being  returned  for  amendment,  if  the 
plaintifF  insists  on  adhering  to  the  allegation  that  the  contract  sued 
on  was  entered  into  with  him  alone  ;  and  that  the  Appellate  Court  may 
dismiss  his  appeal  against  the  order  of  i-ejection  without  giving  him  an 
opportunity  to  amend  his  plaint  by  adding  the  party  who  should  origin- 
ally have  been  added. 

Bamnehuk  v.  Bam  Lai  Koondnn  (/.  L.  B.,  VI  Calc,  815)  and  Badri 
Das  V.  Jawala  Pershad  {S6,  P.  B.,  1891,  F.  B.),  followed  ;  Kale  Khan 
V.  Seu-a  Bam  (156,  P.  B.,  1889,  F.  B.),  referred.  Poiilu  Shah  v.  Ditta 
Singh  56 

4.  Suit  by  some  of  fh<i  several  co-s'iarers  again-t  the  trespasfer  affect- 
ing common  land  —  Eff'ect(f  non-joinder  of  other  co-sharers  —  Civil  Pro- 
cedure Code,  1882,  Section  liO — Decree,  form  of.  —  Held,  thiit  one  or 
several  of  many  co-sharers  can  sue  to  pi'event  invasion  of  their  common 
property  by  a  meie  trespnsser,  and  that  in  such  a  case  a  decree  for  sole 
possession  or  for  possession  on  behalf  of  other  co-sharers  should  not 
generally  be  given,  the  proper  form  of  decree  should  be  for  the  lesto- 
ration  of  the  pi-operty  to  its  condition  prior  to  the  trospast^er's  invasion, 
and  so  preserve  the  invaded  rights  which  the  plaintiff  and  other  co- 
sharers  possessed  in  the  property.  Ramzan  Ai.i  v.  Basharat  Ali  and 
OTHKHS 105 


PARTNERSHIP. 


I.  Suit  for  balance  due  at  dissolution  of  partnership  and  the  adjust- 
ment of  pnrttitrship  account — Absence  of  express  agreement  to  pay  interest 
— Implied  agreement. 

See  Interest^  No.jS. 
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No. 
PARTNERSHIP— cowcZd 

2.  Partnership — Suit  by  partner  against  co-partner  who  was  also 
manager  of  tliG  business  to  have  un  account  rendered  of  his  stewardship 
— Acc^mnis  tcithout  dissolution— Contract  Act,  1872,  Sections  213,  258. 
— Held,  that,  although  there  is  a  sound  general  principle  that  one  part- 
ner should  not  be  allowed  to  sue  a  co-partner  for  an  account  without 
at  the  same  time  claiming  a  final  settlement  of  all  questions  between 
them,  and  a  dissolution  of  partnership,  yet  in  exceptional  cases  where 
equity  requires  such  a  course  the  general  principle  should  be  relaxed, 
and  one  partner  may  be  allowed  to  file  a  suit  against  his  co-partner 
for   account  without  praying  for  dissolution  of  the  partnership. 

Phula  and  Dana  v.  Shih  Dial  (34,  P.  B.,  1873),  Naruin  Das  v.  Bholi 
(71,  P.  P.,  1881),  and  KasM-Mat  v.  (Jopi  (1.  L  It.,  IX  All.,  120),  refer- 
red to.  Wallu-orth  v.  Holt  (48,  P,  P.,  187),  hicnarUs  v.  Davies  (34,  P.  P., 
Ill),  and  Hichem  v.  Conyreve  {S'2,  IL  P.,  173),  cited.  Azim  Khan  v. 
Mohammad  RiAZ-UD-DiN  AND  OTHERS. 110 

PENSIONS  ACT,  1871. 

Section  6, 

Jagir — Succession — Grant  of   Governmeut   revenue  for  life  to  patties' 
family  in  speciUc  shares — Death  of  one  sharer — Suit  by  the  surviving  shar- 
er against  the  so7i  of  the   deceased  for  certain   instalments  wronfully   en- 
joyed by  the    latter —Limitation — Limitation  Act,  1877,  Schedule  II,  Ar- 
innqj      tide  l'6\— Construction  of  such  grant. 

See  Jagir 

PLAINT. 

Alternative  reliefs — Inconsistent  claims. — The  plaintifFs  sued  to  re- 
cover possession  of  a  piece  of  land  situate  in  front  of  their  houses  and 
shops,  allegin-^  that  it  had  been  jointly  enjoyed  by  them,  and  that  the 
defendants  Nos.  1  and  2  having  obtained  a  fictitious  deed  of  sale  of  a 
portion  thereof  from  defendant  No.  5  had  taken  possession  and  com- 
menced to  build  thereon,  the  relief  sought  being  either  a  decree  for 
possession  of  the  land,  or  an  injunction  restraining  the  defendants  Nos. 
I  and  2  from  building  thereon.  Held,  that  the  claims  were  not  incon- 
sistent, the  difference  being  between  sole  right  and  joint  right,  and 
that  the  plaintiffs  were  at  liberty  to  claim  in  the  alternative  exclusive 
pos^^ession,  or  an  injunction  to  restrain  <he  defendants  from  interfei"- 
ing  with  their  rights  as  co-sharers  in  the  land  in  suit.      Gdjau  Mal  and 

OTHERS  V.  FvAM  RiCHPAL  AND  OTHERS  ..  ...  ...  ...  ...  91 

POSSESSION, 

Suit  by  a  reversioner  for  possession  of  immovable  po-oferty  in  possession 
of  dfftndant   under  an  alleged   adojtion. 

See  Limitation   Act,  1877,  Schedule  II,   Article  118, 
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1.  Mortgage  hy  conditional  sale — Forecloure — Suit  for  pre-emption — 
Limitation— Time  from   ivhicJi]  period  begins  to  run. 

See  Limitation  Act,  1877,  Schedule  II,  Article  10. 

2.  Suit  for  pre-emption — Jurisdiction — Valuation  of  suit—  Courts  oj 
Appeal. 

See  Punjab  Courts  Ad,    1884-,   Section  39. 

3.  Custom — Pre-emption — Mortgage — Suit  for  pre-emption  based  on 
tnnrtgage — Wajib-ul-arz — Mauza  Shari,  talisil  Hoshiarpur. — In  a  siiit 
for  possession  as  pre-eraptors  of  certain  mortgage  land,  situate  in 
mauza  Sabri  in  the  Hoshiarpur  tahsil  of  the  Hoshiarpur  district,  based 
upon  a  provision  in  the  Wajib-ul-arz  of  the  last  settlement.  Held,  that 
the  plaintiffs  had  failed  to  prove  that  the  provision  in  the  foi-mer 
Wajib-ul-arz  had  ever  been  acted  upon,  and  that  the  true  meaning  of 
the  existing  Wajih-ul  arz  was  that  the  right  of  pre-emption  arises,  in 
cases  of  mortgages,  only  on  foreclosure  of  the  right  of  redemption. 

Poland  Khan  and  another  v.  Thakar  Das  and  another  (10,  P.  P.,  1887), 
and  Masfa  v.  Pohlo  and  others  (52,  P.  P.,  1896),  referred  to.  ]3hagwan 
Singh  ahd  another  v.  Hckam  Singh  and  another  ...         ...         ...         11 

4.  Custom — Pre-emption — Presumption  as  to  existence  of  custom  of 
pre-emption  -  Pebuttal  (f — Punjab  Laws  Act,  1872,  Section  10.  — Held, 
that  to  establish  a  custom  opposed  to  that  which  must,  under  Section 
10  of  the  Punjab  Laws  Act,  be  presumed  to  exist,  it  was  not  suffi- 
cient to  prove  that,  notwithstanding  several  sales  of  land  in  the  village, 
no  suit  for  pre-emption  was  ever  filed,  or  that  the  present  Settlement 
record  was  silent  on  the  subject. 

Sammand  Khan  v.  Mahtaha  (48,  P.  P.,  1883),  followed.  Mahmud 
Khan  v.  Ram  Das  and  othehs  ...         ...         ...         ...         ...         ...         16 

5.  Pre-emption — Notice  topre-emptors  under  Section  53  of  the  Tenancy 
Act,  1887 — Waiver  of  right — Suit  by  pre-emptor  as  nn  occupancy  tenant — 
Punjab  Lnwi  Act,  1872,  Sfction  18.  —  Held,  in  a  suit  for  pre-emption  of 
an  occupancy  holding  that  a  landlord  who  was  also  an  ocupancy  tenant 
in  the  samo  village  served  with  a  notice  under  Section  58  of  the  Ten- 
ancy Act  was  at  liberty  to  elect  to  claim  pre-emption  undei-  either  of  his 
qualifications,  and  that  his  failure  to  proceed  under  the  Tenancy  Act 
did  not  bar  him  from  resorting  to  the  Civil  Court,  or  constitute  acquies- 
cence or  a  waiver  of  his  right.  Held,  also,  that  the  absence  of  speci- 
fication of  price  demanded  in  a  notice  under  Section  58  prevents  it 
being  effectual  under  Section  13  of  the  Punjab  Laws  Act.  Sardar  Ali 
Shah  AND  others  r.  JiwAN  Singh     ...         ...         .; 22 

6.  Pre-emption  —Sale  for  a  certain  specific  purpose  on  certain  specific 
terms — Pre-emptors  how  far  bound  by  the  te^'ms  in  the  deed. — Where  the 
bond  tide  intention  of  a  vendor  and  vendee  was  that  certain  land  should 
be  sold  and  bought  for  the  purpose  of  the  erection  of  a  dharamsa'a, 
and  that  the  sale  should  be  cancelled  on  failure  to  fulfil  this  conditicn, 
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and  the  plaintiff  as  a  pre-emptor  claimed  to  purchase  without  fulfilling 
the  condition,  alleging  that  it  was  not  intended  to  be  enforced  and  that 
he  was  not  bound  by  the  terms  in  the  deed  ;  JielJ,  that  as  there  was 
nothing  unusual  or  illegal  in  the  arrangement  and  the  conditions  were 
bond  fide,  the  pre-emptor  must  abide  by  the  terms  of  the  deed  which 
had  been  offered  and  accepted  by  the  vendee  whom  he  wished  to  oust. 
Baldeo  Das  v.  Piare  Lal     ...         „.         24 

7.  Pre-emption —  Cloim  based  on  vicinage  where  the  2yre-empt:)r  parted 
with  his  oionproperty  during  the  pendency  of  the  suit. — Where  a  pre-emptor 
filed  a  suit  for  pre-emption  of  a  dwelling-house  on  the  gronnd  of 
vicinage,  but  before  obtaining  a  decree  divested  himself  by  gift  of  the 
proprietary  right  in  the  house,  the  title  in  which  gave  him  the  right  to 
sue.  Held,  that  it  would  be  inequitable  to  deci'ce  his  claim,  as  a  decree 
in  his  favour  would  not  confer  upon  him  the  benefit  for  securing  which 
the  right  of  pre-emption  exists,  namely,  the  enjoyment  of  his  own 
property  without  molestation  from  undesirable  neighbours. 

Sakina  Bihi  v.  Amiran  and  others  (J.  L.  11.,  X  AIL,  472),  and  Ram 
Qopal  V.  Piari  Lal  (J.  L.  B.,  XXI  All.,  441),  referred  to.  Atma  Ram 
U.  Devi  DyAL  AND  ANOTHER ...  ...  ...  ...  ...  49 

8.  Custom — Pre-emption — Mohalla  Kazianxoala,  Dera  Ismail  Khan — 
Burden  of  proof. — Found,  that  plaintiff  has  failed  to  prove  the  existence 
of  a  custom  of  pre-emption  in  Mohalla  Kazianwala,  Dera  Ismail 
Khan. 

In  suits  for  pre-emption  in  respect  of  property  situate  in  a  town, 
where  the  custom  is  not  universal,  it  is  necessary  for  the  plaintiff"  to 
prove  that  it  exists  in  the  particular  Mohalla  in  question  or  throughout 
some  larger  area  of  which  it  forms  a  part,     Tagga  v.  Allah  Bakhsh    ...         69 

9.  6'aZe  to  a  co-sharer— Pre-emption— Suit  by  another  co-sharer  ivho 
was  also  a  collateral  of  the  vendor — Superior  nght  — Custom— Punjab  Laics 
Act,  1872,  Section  12 — Riwaj-i-am. — Held,  that  in  mama  Patni,  tahsil 
Jampur,  Dera  Ghazi  Khan  district,  a  co-sharer  of  a  vendor,  who  is 
also  his  relation,  has  a  superior  right  of  pre-emption  than  other  co- 
sharers  who  are  not  relations  of  the  vendoi-,  Din  Mohammad  v.  Kaeim 
Eakhsh  and  another  73 

10.  Pre-emption — Purchase  money — "  Good  faith  " — Punjab  Laws 
Act,  1872,  Section  16,  clauses  (c)  a?id  (d). — The  law  of  pre-emption, 
though  it  does  operate  to  keep  down  the  price  of  property  to  some 
extent  by  hampering  transfers,  is  not  intended  to  have  that  effect,  it 
merely  arms  at  protecting  the  prior  rights  of  purchase  of  certain 
persons  on  specific  grounds,  and  as  it  stands  cannot  be  interpreted  to 
deprive  the  owner  of  the  i-ight  to  make  the  most  he  can  of  his  property, 
and  there  is  nothing  improper  to  demand  or  to  pay  a  price  much  above 
the  market  value.  Therefore  in  a  case  for  pre-emption  where  the 
price  entered  in  the  deed  of  sale,  though  considerably  above  the 
market  value,  was  not  shown  to  be  fictitious,  and  where    there  was 
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no  proof  nor  indication  that  any  portion  of  it  was  refunded  or  other- 
wise appropriated,  heldf  that  the  price  was  fixed  in  good  fath.  Phumman 
Mal  r.  Keman  75 

11.  Pre-emption — Purchase  of  property  in  payment  of  previous  debts 
— Marliet  value — Good  faith. — In  a  case  for  pre-emption  where  the 
ti-ansfer  was  in  satisfaction  of  old  debts  if  the  market  value  of  the 
property  does  not  appear  to  differ  very  materially  from  the  amount 
of  the  debts  due  from  the  vendor,  and  the  price  actually  paid  is  the 
cancellation  of  all  the  liabilities  mentioned  in  the  deed,  the  price  so 
paid  may  be  held  to  Lave  been  fixed  in  good  faith  ;  but  where  the  dis- 
parity between  the  market  value  of  the  property  and  the  sum  in  satis- 
faction of  which  it  has  been  accepted  is  very  great,  and  the  debtor  is 
clearly  insolvent,  and  the  property  in  question  taken  in  satisfaction 
was  practically  the  debtor's  only  asset,  the  market  value  of  the  pro- 
perty is  the  proper  test  of  the  value  of  the  consideration  paid,  and  not 

the  nominal  amount  of  the  debts  due.     ViR  Bhan  v.  Mattu   Shah        ,.,       77 

12.  Custom — Pre-emption— Pre-emption  on  sale  of  shop — Bazar  Chau- 
hatta,  Mw/fi  Bahar,  Lahore  City  — Punjab  Laws  Act^  1872,  Section  11 
— Burden  of  proof. — Held,  that  plaintiff  had  failed  to  prove  the  exist- 
ence of  a  custom  of  pre-emption  in  respect  of  sale  of  shops  in  Bazar 
Chatihatta,  Mufti  Bakar,  of  Lahore  City. 

Beld,  also,  that  a  baithak  on  the  top  of  two  shops  does  not  alter  the 
nature  of  the  property  which  property  could  not  in  consequence  be  con- 
sidered a  residential  house. 

(The  subject  of  guzars  in  Lahore  City  discussed).  Hakim  Rai  v. 
Mohammad   Din  and  othkrs         83 

13.  Custom — Pre-emption — Kucha  Chahuk — Mohalla  Qazi  Sadr-ud- 
din,  guzar  Ilara,  in  the  City  of  Lahore — Sawaran. — Found,  that  the  cus- 
tom of  pre-emption  does  not  exist  in  respect  of  sale  of  houses  in 
kucha  Rang  Mahal,  which  is  a  part  of  kncha  Chabuk  Sawaran,  other- 
wise known  as  kucha  Kakkazaian,  Mohalla  Qazi  Sadr-ud-din,  yuzar 
Rara,  in  the  City  of  Lahore. 

Held,  that  the  law  of  pre-emption  requires  a  certain  stringency  in  de- 
ciding the  question  of  the  existence  of  such  a  custom  in  a  city  or  sub- 
division thereof,  and  does  not  permit  a  finding  in  its  favour  simply  on 
the  ground  that  it  exists  in  the  neighbouring  sub-divisions  if  there 
is  no  instance  in  the  quarter  in  which  the  disputed   property  is  situate. 

Raman  Mai  v.  Bhagat  Rain  (17,  P.  R.,  1895),  Thakar  Das  v.  Mu- 
hammad Bakhsh  (100,  P.  R.,  1892),  Saudagar  Mai  v.  Aman  Singh 
(70,  P.  R.,  1899),  and  l^atha  Singhv.  Billa  Singh  (50,  P.  R.,  1900), 
followed.     Imam-din  v.  Ghulam  Mohammad  and  others         86 

14.  Pre-emption  —  Sale  (f  oocnpancy  right  to  a  tenant  with  rights  of 
occupancy  in  the  village — Suit  for  pre-emption  by  landlords  of  the  hold- 
ing who  did  not  proceed  under  the  provisions  of  Section  53  of  the  Te- 
nancy Act,  1887 — Superior  right — Punjab  Laws  Act,  1872,  Section  12 
—An  old  tenant  who  had  under  the  Wajib-ul-ari  full  power  of  alienation 
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sold  his  occupancy  holding  to  another  tenant  with  rights  of  occu- 
pancy in  the  village,  the  landlords  of  the  holding  filed  a  suit  for  j^re- 
emption.  The  vendees  contended  that  they  being  the  tenants  Avith 
rights  of  occupancy  in  the  village  have,  under  tlie  last  clause  of  Sec- 
tion 12,  priority  over  them,  as  the  pre-emptors  who  were  the  land- 
lords of  the  holding  had  not  proceeded  under  Section  53  of  the 
Tenancy  Act. 

Hehl,  that  as  the  operation  of  Section  53  of  the  Tenancy  Act  was 
excluded  by  Section  111,  the  entry  in  the  Wajih-uharz  being  tantamount 
to  an  ao-reement  under  Section  112,  the  last  clause  of  Section  12 
of  the  Punjab  Laws  Act  could  not  apply,  and  the  parties  arc  relegated 
to  their  nosition  under  the  first  clause  of  that  Section  by  which  the  land- 
lords have  a  superior  right  of  pre-emption.  Sundar  Mal  and  others  r. 
Sawan  Singh  and  others 

15.  Fre-empt ion  —  Sale — Assignment  of  immoveable  properfij  by 
liuxband  to  2cife  in  lien  nf  her  dower.— A  husband  transferred  his  im- 
moveable property  to  his  wife  in  lieu  of  her  dower,  the  value  of  the 
property  purporting  to  be  transferred  being  considerably  in  excess  of 
the  amount  of  dower  due.  Held,  that  such  transfer  was  not  a  sale,  but 
to  a  great  extent  a  gift,  and  was  therefore  not  subject   to    pre-emption. 

Fidn  Ali  \.  Mmaffar  Ali  (I.  L.  7?.,  V  All,  65),  distinguished.  MiR 
Zajiax  Khan  and  othkrs  v.  Mussammat  Guulam  Fatima 

16-  Custom — J*re-emptiom  on  sale  of  shop — Hissar  City.  —  Found, 
that  the  custom  of  pre-emption  in  respect  of  sale  of  shops  exists  in  the 
town  of  Hissar,     Bhagwana  and  others  r.  Hanwanta     

17.  Fre-emption — Claim  by  a  co-sharer  —Fight  of  a  co-sharer  who 
parted  with  his  own  jroperty  priori'^  the  institution  i.{  suit  and  of  cue 
acquired  her  fha>e  ."subsequent  to  the  sale.  —Where  a  sale  of  half  share 
in  five  shops  was  made  on  4th  October  1898  and  subsequently  the 
owner  of  the  other  half  share  gifted  all  his  property  including  his 
half  share  in  the  shops  to  his  mother,  and  then  jointly  with  his  mother 
instituted  ra  suit  for  pre-emption  in  respect  of  the  above  sale. 

Held,  that  the  son  was  not  competent  to  sue  as  he  had  parted  with 
his  ownership  before  the  suit,  his  rights  being  lost  with  the  loss  of  the 
ownership  by  transfer,  and  that  the  mother  had  no  right  to  sue  as  the 
transfer  of  the  property  by  gift  to  her  could  not  confer  on  her  any 
rifht  to  sue  in  respect  of  property  ^\•hich  was  sold  before  she  had 
become  owner  of  the  property  through  which  the  right  of  pre-emption 
was  claimed.  Semble  :  Right  of  pre-emption  is  personal  and  incapable 
of  being  assigned.    Muhammad  Ayuh  Khan   an'd  anothkh  r.  WnuK  Khan 

AND  OTHERS       ... 

18.  Fre-emption  -  Sale  (f  sluire  of  joint  estate  —  Veiidir,  purchaser 
ami  pre-eniptor,  all  three  beinq  co-sharcrs  in  tJie  joint  estate —Vendor's 
election  where  parlies  arc  equally  entitled — Fnnjah  Laics  Act,  1872,  Section 
12  (a). — The  plaintiff  Gued  fur  po^sci^oi: 'U  by  prfc-eiuption  of  laud  sold  by 
his  brother  to    the  defendant,  ail  three  being  co-ohareie,    together   with 


No. 


87 


88 


90 


95 
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PRE-EMPTION— cowcZcf. 

several  others  wlio  had  not  elected  to  claim  their  right  iu  the  joint 
estate  included  iu  the  laud  in  dispute.  The  purchaser  pleaded  that 
the  penultimate  clause  of  Section  12  defeated  the  plaintiff's   claim. 

Held,  that  under  clause  (a)  of  Section  12  of  the  Punjab  Laws  Act, 
lw72,  the  plaintiff  was  entitled  to  half  the  bargain  on  payment  to  the 
purchaser  of  half  the  price,  the  right  of  pre-emption  under  such  cir- 
cumstances being  a  joint  right  of  the  co-sharers,  and  that  the  penulti- 
mate clause  of  that  section  did  not  apply  to  such   cases. 

Qjini  V.  Sahib  (91,  P.  B.,  18?5),  Karhr,  Bakhsh  v.  Khuda  Bakhsh 
(2<J,  P.  li.,  1881),  Ishar  Sihgh  v.  Mangal  Singh  (117,  P.  K.,  1883),  Bhag 
V.  Muhammad  Yar  (17,  P.  R.,  1881),  and  'Mughal  v.  Jalal  (09,  P.  R, 
lb'9S),  distinguished.  Ahmad  Din  v.  Mussanmat  Hasso  (54,  P.  B., 
1882),  cite  1.     Asa  Ram  z'.  Kama  and  another       ...         ...         ...         ...       IJl 

PRINCIPAL  AND  AGENT. 

Badni  Contracts —  Void  Contract — Suit  for  profits  received  bi/ defend- 
ants as  plaintiff's  agents — Liability  of  agent  to  render  accounts  to  his 
principal. 

See  Contract  Act,  1872,  Section  30. 
PROPERTY. 

Distinction  between  the  right  to  alienate  the  propertij  acquired  from 
adoptive  and  a  natural  father. 

See  Custom— Alienation,  Ao.  4. 
PUBLIC  COMPANY. 

Power  and  authority  of  Directors— Articles  of  Association— Batification 
by  Company  of  acts  viMva.  v'lvda  of  Directors— Conditions  vital  to  contract 
or  merely  ancillary  to  it— Evidence  as  regards.— Where  Articles  of 
Association  of  a  Company  empowered  the  Directors  generally  to  do  all 
such  acts  as  under  the  Indian  Companies  Act  and  Articles  of  Associa- 
tion are  directed  or  authorized  to  be  done  by  the  Company  in  General 
Meeting,  held,  that  this  authority  did  not  absolve  the  Directors  from 
the  necessity  of  observing  the  esl-ablished  principal  which  should 
regulate  their  management  of  the  Company's  affairs,  and  if  their  acts 
were  not  reasonably  necessary  for  efficient  management,  the  Company 
would  not  bo  bound  by  them.  Jleld,  further,  that  to  establish  ratifi- 
cation by  the  l/ompany  of  acts  ultra  vires  of  the  Directors  it  was 
necessary  for  the  plaintiff  to  prove  (I)  that  the  shareholders  present 
at  the  meeting  at  which  it  was  alleged  that  ratification  had  been 
accorded  liad  clear  knowledge  of  what  was  to  be  x-atitied,  and  (2) 
that  the  absent  shareholders  had  individually  assented  to  the  ratifica- 
tion. ' 
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>UBLIC  COMPANY— concld. 

"Whether  a  particular  clause  in  an  agreement  should  be  held  to 
embody  a  condition  vital  to  the  contract,  or  one  subsidiary  to  its  main 
purpose  must  depend  upon  the  intention  of  the  contracting  parties, 
and  if  possible  that  intention  should  be  gathered  from  the  terms  of 
the  agreement  itself,' 

Ashbury  Itailtfay  Carriage  and  Iron  Company  v,  Biche  {L.  B., 
7  H.  L.,  658),  Houldsivorth  v.  Evans  (L.  B.,  3  H.  L.,  263),  and  Phrii2^7iate 
of  Lime  Company  v.  Grren  (L.  i?.,  7  C.  P.,  56^,  referred  to.  Tara  Chand 
I).  The  Ganesh  Floor  Mills  Company,  Limited,  Delhi     17 

>UBLTC  DRAIN. 

Municipal  Committee  s  poioer  to  carry  water  into  a  puhlic  drain. 

See  Nuisance. 
[PUBLIC  POLICY. 

Illegality  .of  assignment  of  or  sub-letting  of  contract  as  opposed  to  public 
policy. 

See  Contract,  No.  2. 

PUNJAB  COURTS  ACT,  1884. 

Section  3. 

Suit  for  the  cancellation  of  an  auction  sale  of  a  house  sold  in  execution 
(f  a   money  decree  nit  exceeding  Bs.  100 — Valuation  of  suit. 

See  Jurisdiction,  No.  1. 

"  Land  suit" — Fiinjah  Cturts  Act,  1884,  Section  2 — Fvnjob  Tenancy 
Jet,  1887,  Secti<n  4.— The  plaintifls  sued  to  dcmoliph  a  building  erect- 
ed by  the  defendant  and  to  lestoie  to  its  original  condition  the  site 
■which  the  plaintiff  described  as  LaTirg  Ittn  uftd  for  pasturirg  cattle, 
but  which  no  doubt  had  been  enclosed  by  a  "wall  when  the  plaint  was 
filed. — Eeld,  that  the  suit  was  a  "  land  suit  "  within  the  meaning  of 
Section  3  of  the  Punjab  Couits  Act,  1884,  the  tiue  principal  for  a 
decision  whether  a  suit  is  a  "land  suit  "  being  to  have  icgaid  to  the 
character  and  use  of  the  land  at  the  time  immediately  befoie  the  cause 
of  action  has  arisen.  'J  he  use  to  which  the  defendant  may  have 
devoted  the  land  after  the  cause  of  action  has  arisen  is  immateiial  as 
detei mining  the  natuie  of  the  suit  biought  to  contest  his  Miongful 
appropriation  of  it. 

Hayat  v.  Sant  Bam  (20,  P.  B.,  1894),  referred  to.     Mawasi  v.|Maya 
Ram "      ...  31 

Section  18. 

Foiver  of  Beveniie  Oncers  to  settle  the  boundaries  of  Districts. 

See  Civil  Procedure  Code,  1882,  Section  16  A. 


UxtJ  tndex  of  civil  case??  reported  in  this  volume. 
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PUNJAB  COURTS  ACT,  ISS-i- concld. 
Section  35. 


No. 


Tower  of  Court  to  execute  decree  in  excess  of  the  limits  of  its  pecuniury 
jurisdiction  as  an  original  Court. 

See  Civil  Procedure  Code,  1882,  Section  6. 

Section  39. 

Jurisdiction  —  Suit  for  pre-emption — Value  of  suit  —  Courts  of  Aptpeal. — 
Plaintiff  sued  for  pre-emption  of  a  house  sold  for  Rs.  150  to  the  defend- 
ant on  the  allegation  that  the  actual  sale  considei'ation  and  the  market 
value  were  Ks.  82.  The  relief  sought  was  a  decree  for  po.ssession  of 
the  house  subject  to  payment  of  Rs.  82  or  the  market  value  or  such 
sum  as  the  Court  might  fix.  The  first  Court  (Munsif,  2nd  class)  found 
the  market  value  to  be  Rs.  82  and  decreed  the  claim.  The  vendee 
appealed  to  the  District  Judge  who  returned  the  appeal  for  presenta- 
tion to  the  Divisional  Court,  the  latter  considering  the  question  of 
jurisdiction  a  doubtful  one,  submitted  the  case  to  the  Chief  Court, 
under  Section  617,  Civil  Pi-ocedure  Code. — Held,  that  as  it  could 
not  be  affirmed  upon  the  plaint  that  the  value  of  the  suit  did  not  exceed 
Rs.  100,  the  appeal  lay  to  the  Divisional  Court  and  not  to  the  District 
Judge. 

JIazara  Singh  and  others  y.  Lai  Singh  and  others  (63,  P.  JR.,  1891), 
Muhammad  Khan  v.  Ashak  Muhammad  Khan  (106,  P.  J?.,  1895),  and 
Haider  Khan  and  others  v.  Ali  Ahbar  Khan  and  others  (18,  P.  P.,  1897), 
followed.    Shaman  v.  Sunder  

Sbction  40  (i). 

See  Civil  Procedure  Code,  1882,  Section  2. 

Section  70. 

1 .  Order  of  District  Judge  finng  the  ^eo.  of  a  custodian  of  the  property 
(f  the  ward  op]-)oitded  under  Section  12  of  tho  Guardian  and  Wards 
Act,  \B9()— Revision. 

See  Appeal,  Civil,  No.  1. 

1 .  Pcvision  —  Chidf  Court's  powers  of — Practice  —  Civil  I  'rocedure  Code, 
1882,  Section  622, — Held,  that  as  a  general  rule  the  Chief  Court  will 
not  exercise  its  extraordinary  powers  of  revision  under  Section  70  of 
the  Punjab  Courts  Act,  as  amended  by  Act  XXV  of  1899,  on  the 
ground  that  a  subordinate  Court  has  exercised  a  jurisdiction  not  vested 
in  it  by  law,  or  has  failed  to  cxerci.so  a  jurisdiction  so  vested,  or  1ms 
acted  in  the  exercise  of  its  jurisdiction  with  material  irregularity,  so 
long  as  there  is  any  other  remedy  ogen  to  the  party  professing  to  be 
injur(!d  whereby  he  may  obtain  the  relief  sought.     Jon  Mal  v.    Coates 
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>UNJAB  LAND  ALIENATION  ACT,  1900. 

Section  9  (3). 

Effect  of,  on  aj)x>cah  in  suit  for  foreclo.onre  of  mortqnqea  pending  of 
ihe  time  the  Act  came  into  force. —  Held,  that  sub-section  .S  of  Section  9 
of  the  Punjab  Land  Ab'enation  Act,  1900,  does  not  apply  to  appeals 
filed  in  the  Chief  Court  before  the  Act  came  into  force.  Harbhagwan  v. 
Shamdn  and  others  ...         ...         ...         ...         ...  ..         ...         ...        94 

PUNJAB  LAND  REVENUE  ACT,  1887. 

Section  158,  XVII  (1)  and  (2). 

Partition  proceedings  hy  the  Revenue  Authorities — Jurisdiction  of  Civil 
Court  to  entertain  subsequent  suit  for  a  declaration  that  certain  land  was 
the  plaintiff's  exclusive  property. 

See  Jurisdiction,  Ko.  7. 

PUNJAB  LAWS  ACT,  1872. 

Section  5. 

1,  Presumption  in  favor  of  the  existence  of  a  custom — Non-agr!ciil- 
turists. 

See  Custom,  No.  1. 

2.  In  the  absence  of  a  proved  positive  custom  regarding  the  right  of 
inheritance,  rules  of  personal  law  of  the  parties  must  be  followed  in 
accordance  with  the  provisions  of  Section  5  of  the  Punjab  Laws  Act, 
1872.     Sheran  r.  Mcssawmat  Sharman 117 

Section  10. 

Presumption  as  to  existence  of    custom  of  pre-emption  in  villages. 
See  Pre-emption,  No.  4. 
Section  11. 

Presumption  as  to  existence  of  custom  of  pre-emption  in  towns. 
See  Pre-emption,  No.  12. 
Section  12. 

1.  Sale  to  a  co-sharer — Suit  for  prc-em2^fion  hy  another  co-sharer 
who  was  also  a  collateral  of  the  vendor — Suferior  right — Custom. 

See  Pre-emption,  No.  9. 

2.  Sale  of  occtipa»cy  right  to  a  tenant  with  rights  of  orcvpavcy  in 
the  village  — Suit  for  jire-emption  hy  landlords  of  the  holding  who  did 
not  proceed  under  the  provisions  of  Section  6.'>  cf  the  Tenancy  Act,  lb87 — 
Superior  right. 

See  Pre-emption,  Nu.  14. 
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PUNJAB  LAWS  ACT,  \872-concId. 

3.  Pre-emption— Sale  of  share  of  joint  estate — Vendor,  purchaser  and 
pre-emptor,  all  three  heing  co-sharers  in  the  joint  estate — Vcridor^s 
election  where  parties  are  equally  entitled. 

See  Pre-emj)tion ,  Ko.  18. 

Section  13. 

Pre-emption — Notice  to  pre-emptors  under  Section  53  of  the  Tenancy 
Act,  1887 — Waiver  of  riqht- Suit  hy  pre-emptor  as  an  occupancy 
tenant. — Held,  in  a  snit  for  pre-emption  of  a  holdinsr  tliat  a  landlord 
who  was  also  an  occupancy  tenant  in  the  same  village  seived  with  a 
notice  nrder  Sccfc'on  .''»3  of  the  Tenancy  Act  was  at  literly  to  elect  to 
claim  pre-emption  under  either  of  his  qualifications,  and  that  his 
failure  to  proceed  under  the  Tenancy  Act  did  not  tar  him  from  resort- 
ing to  the  Civil  Court  or  constiiute  ae^uiescence  or  waiver  of  his  right. 
Sarmr  Ali  Sfah  v.  Jiwan  Singh 

Section  16. 

Pre-emption — PurcJiase  money — Good  faith. 
See  Pre-emption,  No.  10. 
PUNJAB  LIMITATION  ACT,   1900. 

Section    2. 

Effect  of  Pun/ah  Limitaficn  Act,  1900,  on  claims  larred  urider  the 
Limitation  Act,  1877,  lefore  it  came  into  force — Beld,  that  the  right  to 
sue  barred  under  Act  XV  of  1877  before  the  Punjab  Limitation  Act 
(I  of  1900)  came  into  force  was   not  revived   by   that  Act.      Teka   v. 

SOHNO        

PUNJAB  MUNICIPAL  ACT,  1891. 

Section  92. 

And  Section  95 — Erection  of  a  luildivg— Bridging  over  a  drain  — 
TJistinction  heiween — Cinditioncd,  sanctiori. — The  plaintiffs  having 
applied  to  the  Municipal  Committee  for  pci mission  to  roof  over 
the  drain  in  front  of  their  gates,  the  Municipal  Committee  by  a 
resolution  which  was  passed  more  ihan  five  monihs  after  the 
date  of  the  application  agreed  to  allow  Ihe  diain  (o  be  roofed,  pro- 
vided that  the  plaintiffs  executed  an  agreement  disclaiming  all  title 
to  a  piece  of  land  between  the  drain  and  their  compound  wall.  The 
plaintiffs  in  the  meanwhile  had  roofed  the  drain,  and  as  they  did  not 
execute  the  agreement  relinquishing  their  right  to  the  land  between  the 
drain  and  their  compound  wall,  the  Municipal  Committee  issued  a  notice 
to  them  to  remove  the  roofing  over  the  diain.  T  he  plaintiffs  sued  for 
an  injunction  to  restrain  the  threatened  dcnr.oliticn  and  justified  their 
acts  under  clause  5  of  Section  92  of  the  Munitiral  Act,  iramuch  as  flic 
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»UNJ  AB  MUNICIPAL  ACT,  1891— concld. 

Committee  had  neglected  to  pass  orders  on  their  application  within  six 
weeks. — Held,  that  Section  93  was  not  applicable  to  the  case,  for 
thoui^h  the  bridging  of  the  drain  came  within  the  meaning  of  erection  of 
a  building  in  Section  92,  that  section  is  governed  in  the  matter  of 
building  over  a  drain  by  Section  95,  and  so  the  written  permission  of 
the  Municipal  Committee  was  necessary.  But,  held,  further,  that  the 
imposed  condition  was  ultra  vires,  and  that  the  plaintiffs  were  entitled 
to  the  injunction.  The  Municipal  Committee,  while  acknowledging 
that  there  was  no  objecticn  to  the  erection,  was  not  empowered  to 
compel  the  applicant  to  do  something  quite  foreign  to  the  object  of  the 
application,  and  to  the  purpose  and  object  for  which  the  power  of 
sanction  was  given. 

Matsudi  Mai  v.  Municipal  Gotnmittec  Bheiviui  [G,  P.  7i.,  1S91, 
{Grim.)  ],  Narj'ir  Valah  Narsi  v.  The  MunicipaHtit  of  Bhnndhuka 
(I.  L.  R.,  XII  Bom.,  490),  Badri  Das  v.  Municipal  Goynmittee  of  Delhi 
(90,  P.  E.,  1898),  Ghipal  Biita  v.  The  Municipal  Committee  of  SimU 
[24,  P.  P.,  1890  (Grim.)  ],and  Ollivant  v.  Rahamtulla  Nnr  Muhammad, 
(l.  L.  B,  XII Bom.,  474),  referred  to.    Damodak  Das  v.  Munich'AL  Com- 

MITTKE,  DKIiHI   .. 

Section  123. 

Municipal  Gommittee^s  power  to  carry  water  into  a  public  drain  — Con- 
ditional  injunction. 

See  Kuisance. 

»UNJAB  TENANCY  ACT,  1887. 

Sectiox  4 -Clause  1, 

"LandSdit." 

See  Punjab  Courts  Act,  1884,    Section  3. 

Section  4,  Clause  5. 

Grant  of  a  portion  of  the  villafje  eomnon  hind  to  a  person  holding  the 
office  of  ala-lamhrrdar  rent  free — Suit  for  di'tpossession  by  the  proprietors 
of  the  Ian  I — La)idlord  and  tenant. 

See  Jurisdiction  of  Civil  or  Bevenne  Cvnrt. 

Section  53. 

1.  And  Sections  66  —  60-  AUeuation  of  oCcupancy  rights — Bights  of 
reversioner  to  restrain  such  alienation— Burden  of  proof. 

See  Ciistom  —Alienation,  No.  14. 

2.  Sale  of  occupancy  right  to  a  tenant  mth  rights  of  occupancy  in  the 
village — S^iit  for  ].re-emption  by  landlords  of  the  holding  who  did  not 
2'>rvcced  under  the  jj'vvisions  of  Section  53   of  the  Tenancy    Act,    1887  — 

Superior  ri'jht. 

See  Pre-emption,  No.  14. 
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PUNJAB  TENANCY  ACT,  1S87 - co7icld. 

'.].  Pre-emption  — Notice  to  pre-emptors  under  Section  53  of  the 
Tenuficy  Act,  1887  -Punjab  Laws  Act,  1872,  Section  lA—Held,  that  the 
absence  of  specification  of  price  demanded  in  a  notice  nnder  Section 
53  prevents  it  being  effectual  under  Section  13  of  the  Pmijab  Laws  Act. 
Sardau  Ali  Shah  v.  Jiwan  Singh  ... ,         22 

Section  100. 

liegist ration  of  decree  of  Civil  Appelhte  Court  in  Revenue  Appellate 
Court. 

See  Decree,  No.  4. 

R. 

RATIFICATION. 

Public  Conqxinij  —Poiver  and  authority  of  Directors— Articles  of    Asso- 
ciation— liatification  by  Company  of  acts  ultra  vires  of  Directors. 
See  Public  Company. 

ilECORD-OF-RIGHTS. 

liecord-of-liigJds  —Application  of  general  customs  of  agriculturists  ns 
entered  in  the  record-of-rights  to  every  landowner  of  the  village. — Khatiis, 
although  following  agricultural  pursuits,  cannot  be  presumed  to  have 
adopted  the  general  customs  of  agriculturists  in  matters  of  succession  and 
alienations,  and  the  record-of-rights  cannot  opeiate  to  make  a  Khatri 
proprietor  an  agriculturist  subject  to  customs  which  govern  the  latter. 
Tlie  presumption  is  that  a  Khatri  is  only  bound  by  so  much  of  the 
record-of-rigiits  as  deals  with  pre-emption  and  similar  customs.  Harnam 
Singh  v.  Dkvi  Chand 107 

REGISTRATION  ACT,  1877. 
Skction  24 

llegistration — lieyistri)tion  (fa  document  under  Section  24  of  Act  III 
of  Ib77 — Finding  of  Itegistrar — Validity —  WlmvG  a  sale-deed  was 
presented  for  registration  within  six  mouths  of  its  execution  and  was 
dealt  with  under  Suction  '^4  of  the  Registration  Act,  the  vendor  admit- 
ting execution,  but  pleading  non-payment  of  a  lai-ge  portion  of  the  con- 
sideration, and  was  registered  on  payment  of  a  penalty  under  that 
section. — Held,  that  the  Registrar's  tinding  as  to  the  existence  of  the 
circumstances  mentioned  in  Section  24  of  the  Registratiou  Act  must 
be  accepted,  and  the  validity  of  the  registration  cannot  be  questioned  iu 
a  suit  instituted  by  the  vendee  nearly  live  years  after  registration. 

Raya  Raghoba  Kaviit  v.  Anaptcrna  Jhii  (X  Bom.,  H.  C.  R.,  98),  and 
lihagat  Singh  v.  Ram  Narain  (93,  P.  R,  IbS'S),  distinguished.  Khaik 
MuJiAMiiAD  r.  AuDUL  Ghaffak  Khan  44 

REGULATION  1  OF  1798. 
Section  2. 

Mortgage  —  Conditional  sale  — Foreclosure— Proserval ion  of  right  of 
redemption  on  deposit  of  principal  and  interest  within  the  year  of  grace. 

See  Mortgage^  No.  9. 
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lEGULATION  XVII  OP  1806. 

Section  8. 

Mortgage  —  CondUioval  mle — Foreclosure — Defecfft  in  votiee  isfued 
under  Section  8. 

See  Mortgage,  Nos.  7,  10,  11,  13. 

lEGULATION  XI  OF  1825. 

Section  4. 

Alluvion—- Title  to  land  acqtdred  hy  accretion — Identification  of  site. 

See  Alluvion  and  Diluvion. 

ILIGION. 

A  father  who  was  the  only  living  parent  and  who  had  the  custody 
of  his  children  and  was  making  suitable  provision  for  their  up-bring- 
ing should  not  lose  his  national  rights  on  the  gi'ound  of  change  of 
his  religion.     Gul   Muhammad  t'.  Mussammat  Wazir  13egam     ,...         ,„         60 

lELIGIOUS  INSTITUTION. 

Management  of —Funds  of  the  temple — Worshippeis  not  entitled  to  call 
for  accounts  from  the  niahant  ujdess  there  is  proof  of  a  custom  or  practice 
entitling  them  to  do  so — Civil  Procedure  Code,  1882,  Section  63!)  — 
Sanction). —  Court  cannot  grant  relief  outside  the  sanction. — Where  the 
plaintiffs  had  applied  for  permission  under  Section  5o9  of  the  Code 
of  Civil  Procedure  to  sue  to  have  a  committee  appointed  by  a  Civil 
Court  for  the  management  of  a  certain  religious  trust  and  to  obtain 
such  other  i^elief  as  they  might  be  entitled  to  under  the  said  section 
and  the    Collector  had  merely    *'  accorded   permission."' 

Held,  that  the  suit  must  be  limited  to  matters  covered  by  the  sanc- 
tion, and  that  the  plaintiffs  were  not  competent  to  sue  for  the  removal 
of  the  defendant  from  the  office  of  mahant,  the  Court  having  no  au- 
thority to  enlarge  the  scope  of  the  suit  and  to  grant  any  other  reliefs 
other   than  those   included  in  the  terms  of   the  sanction. 

Held,  also,  that  the  mahant  oi  a  religious  institution  is  presumed  to 
be  the  manager  of  the  institution  over  which  he  presides,  and  is  not 
bound  to  submit  accounts  for  the  information  or  approval  of  the 
worshippers  at  the  shrine  unless  it  is  proved  by  evidence  that  it  is 
the  custom  and  practice  of  the  institution  for  him  to  do  so.  Civil 
Courts  are  not  justified  in  forcing  a  Pcheme  of  management  on  a 
religious  or  charitable  institution  unless  there  is  clear  proof  that 
thei-ehas  been  such  mismanagement  or  misconduct  as  calls  for  judicial 
interference.     Pkem  Singh  r.  Labh  Singh  and  others     89 

RES  JUDICATA. 

Civil  Procedure  Code,  1882,  Section  13 — Res  judicata — Competena/ 
of  Court  to  try  subsequent  suit. — In  order  to  makn  a  matter  res-judi' 
cata  concurrency  of  jurisdiction  is  essential     Where  the  former  suit 
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RES  JUDICATA— conchl 

was  exclusively  tiiable  by  a  Revenue  Convf  and  for  the  proper  trial 
of  such  a  suit  that  Court  had  to  decide  incidentally  every  point  in- 
cluding that  of  the  subject-matter  of  the  piesei't  suit,  the  decision 
of  that  Court,  it  not  being  a  Court  of  jurisdiction  competent  to  tiy 
the  present  suit,  was  not  binding  on  the  Civil  Court  and  the  pre- 
sent suit  was  not  barred  by  the  rule  of  res- judicata. 

Mussavimat  Edun  v.  Mnssammut  Bechun  (8,  W,  B.^\lh,F.  B.)  and 
Bun  Bahadur  Singh  v,  Lucho  Koer  {I.  L.  B.,  XI  Calc,  301  P.  0.), 
followed.     Sultan  Habidullah  Khan  r.    Mohabat  Khan ...         68 

RESPONDENT. 

Joinder  of,  on  appeal. 

See  Civil  Procedure    Code,   1882,   Section  559. 
REVISION  IN  CIVIL  CASES. 

1.  Order  of  the  District  Judge  filing  the  fee  of  a  cmtodian  of  the  iro- 
pert y  of  the    ward   appointed   ui.der  Section    I'Z    if  the    Guurdim    and 

Wards  Act,   lUdO  —  Berinon. 

See  Appeal,    Civil,  No.  1. 

2.  Bevision -Second  applicntion  for  revinon  after  decision  of  first 
applicntion  —Beview  of   order   f^assed    en    revision.' 

See    Civil  Procedure  Code,  1882,  Section  622. 

3.  Chief  Court's  power  of— Practice— Punjab  Courts  Act,  1884,  as 
amended  by  Act  XXV  of   \899,  Section  70. 

See   Punjab   Courts   Act,    Section  70. 

4  Small  Cause  Court  suit— Error  of  Law -Chief  Court's  powers 
of  revision-r-^Discretion. 

See  Provincial    Small  Cause  Court  Act,    1887,    Section  25. 

.  ?o  ^^''^^'T^^^—f'^P^i^d  agreem  cut  to  pay  interest- Intered  Act  XXXII 
of  im9 -No  ohjcction  to  r>otice  ov.  contract  -Promise  to  pay-Biscretion 
of  Conrt—Bevi^tun.  -  Held,  that  as  it  is  within  the  discretion  of  a  Court 
to  allow  interest  under  the  provisions  of  the  interest  Act  1839  the 
Chief  Court  will  not  interfere  on  revision  with  the  order  if  a 
Court  disallowing  interest,  except  where  there  has  been  an  abuse  of 
the  discretion.    Edulji  &  Co.  v.    McDonald 

REVOCATION  OP  GIFT. 

See  Custom — A  Henattm,  No.  6. 
RIGHT  OF  WAY. 

See   Easement. 
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RIGHT  TO  SUE. 


No. 


1.  Bight  of  Stat  of  some  of  the  inhabitants  of  a  rnohalla  affecting  corn- 
won  piece  of  land  in  their  rnohalla. 

See  Common  Land,   No.  3. 

2.  Bight  of  suit  of  some  of  the  several  co-sharers  against  the  trespasser 
affecting  common  land. 

See  Common  Land,  No.  4. 

.^.  .Toirit  promise  to  plaintiff  and  others — Bight  of  plaintiff  to  me 
alone—  Cause  of  action. 

See  Parties. 

4.  fUndu  Law  — Alienation  hii  TJindu  loidow  — Bight  of  collaterals  to 
question  sucli  fUenntion  in  presence  of  diughters  and  their  sons  — 
C<'Unsinn. — Held,  tha^.  where  the  dnnehfers  and  their  sons  nre  held  to 
he  the  heirs  of  a  deeensed  male  proprietor,  the  collaterals  cannot  main- 
tain their  action  unless  they  can  prove  that  the  ahstention  of  dauerhters 
and  their  sons,  who  are  heirs,  were  in  collusion  with  the  widow,  or  did 
not  sne  for  some  improper  and  insufficient  reasons.  Wishan  Das  v. 
Thakar  Das 119 

nTWA.J-I-A  U 

See  Custom — Inheritance. 

s. 

SALE. 

1.  For  a  certain  specific  purpose  on  certain  specific  terms — Pre- 
eniption—Pre-emptor  how  far  hound  hy  the  terms  in  the  deed. 

See  Pre-emption,  ATo.  6. 

2.  Assignment  of  immovable  property  hy  husband  to  ivife  in  lieu  of  her 
dower. 

See  Pre-emption,  No.   15. 
SHAMILATLAND. 

See  Common  Land. 
SMALL  CAUSE  COURT. 

Judgment  of  Small  Cause  Court — Contents  of. 
See  Civil  Procedure  Code,  Section  203. 
SMALL  CAUSE  COURTS  ACT,  1887. 
Section  25.  , 

Bevision  —  S m,all  Cause  Court  suit — Error  of  law — Chief  Court's  pow- 
ers of  revision — Discretion. — Where  upon  the  circumstances  of  the  case 
the  view  of  the  law  taken  by  the  lower  Court   was  not  on  the  face  of 
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SMALL  CAUSE  COURTS  ACT,  1887 -concld. 

it  incorrect,  and  tliere  was  no  reason  to  think  that  injustice  has  been 
committed  the  Chief  Court  decHned  to  use  its  discretionary  power  of 
revision  under  Section  25  of  the  Provincial  Small  Cause  Courts   Act, 

Secretary  of  State  for  India  in  Council  v.  Johnson  (79,  P.  IL,  1888), 
The  Pooni  City  A/nnicipulity  v.  Bamji  Baghunnth  (I.  L.  B.,  XX  Born., 
2b0),  a>nd  Stirman  Lai  v.  Khub<in  {I.  L.  B.,  XVI  All.,  47 6),  followed, 
Faqir  Chand  v.  Mussammat  Balkacr  19 

SCHEDULE  II,  ARTICLES  .30  AND  31. 

Suit  for  partition  of  offerings  after  taking  and  explaining  accounts  and 
for  inspection  of  strong  room  in  which  the  offerings  were  stored. 

See  Civil  Procedure  Code,  Section  2. 

SPPXIFIC  RELIEF  ACT,  1877. 
Section  56  (g). 

Municipal  Committee's  power   to  carry  tcater   into   a  public  drain — 

Conditional  injunction. 
See  Nuisance. 

SUCCESSION  CERTIFICATE  ACT,  1889. 
Section  4. 

Joint  family — Pre-emption  of  joint  oivnership — Hindu  Law — Necessity 
for  certificate. — In  a  suit  brought  to  recover  certain  money  due  on 
account  of  a  balance  struck  by  the  defendant  in  favour  of  the  plaintiffs' 
father,  the  plaintiff's  had  not  obtained  a  succession  certificate.  Held, 
that  no  certificate  was  necessary,  as  the  plaintiffs  were  suing  for  a  joint 
Hindu  family  pi-operty  by  x'ight  of  survivorship. 

Semble  : — Act  VI[  of  1889  does  not  require  a  Court  to  dismiss  a  plain- 
tiff's suit  where  a  cei'tificate  should  have  been  but  has  not  been  obtained. 
Section  4  only  enacts  that  in  the  absence  of  the  certificate  a  decree 
shall  not  be  passed.  There  is  nothing  to  preclude  the  Com-t  from  stay- 
ing proceedings  and  directing  the  plaintiffs  to  take  measures  to  procure 
a  certificate, 

Joti  Bam  v,  Mussammat  Surasti  (13,  P.  B.,  1883),  followed ;  and  Bup 
Ch'tnd  y.  Jiasanta  Mai  (102,  P.  B.,    1889),   explained,     Maya   Ram    v. 

SUIIJ  DaSAND  ANOTUEK  20 

SUIT,  VALUE  OP, 

Suit  for  the  cancellation  of  an  auction  sale  of  a  house  sold  in  execution 
of  a  money  decree  not  exceeding  Bs.  100. 

See  Jurisdiction,  No.  9. 
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SUITS  VALUATION  ACT,  1887. 

Sectiox  8. 

Suit  for  the  cancellation  of  an  auctio7i  sale  of  a  house  sold  in   execution 
of  a  money  decree  not  exceeding  lis.  lOO —  Valuation  of  suit. 

See  Jurisdiction^  No.  9. 

Section  11. 

Suit  for  declaration — Value  of  sub/ect 'matter — Jurisdiction. 

See  Jurisdiction,  No.  8. 

T. 

ENANOY  ACT. 

See  Punjab  Tenancy  Act. 

TENANT. 

See  Landlord  and  Tenant. 
Punjab  Tenancy  Act. 
TITLE. 

To  land  acquired  by  accretion. 
See  Alluvion  and  Diluvion. 

u. 

UNCONSCIONABLE   BARGAIN. 

See  Contract  Act,  1872,  Section  16. 
UNDUE  INFLUENCE. 

See  Contract  Act,  1872,  Section   16. 
UNCHASTITY  OF  WIDOW. 

Effect  of,  in  regard  to  estate  vested  in  her. 

See  Custom — Inheritance,  No.  6. 

V. 

VALUE  OF  SUIT. 

Suit  for  the  cancellation  of  an  auction  sale  of  a  house  sold  in  execution 
of  a  money  decree  not  exceeding  Bs.  100. 

See  Jurisdiction,  No.  9. 

VIBT. 

See  Injunction. 


No. 
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WAGERING  CONTRACT. 


WIDOW. 


See  Contract  Act,  1 872,  Section  30. 

1.  Effect  of  tmcJiastity  of,  in  regard  to  estate  vested  in  her. 
See  Custom — Inheritance,  No.  6. 

2.  Bight  of  widow  of  n  cnllateral  ^»  proceed  tcith  a  suit  imtituted  hy 
her  husband  after  the  latter' s  death.— Held,  in  a  suit  by  a  collateral  to 
qaestion  an  nlienation  that  on  the  death  of  the  plaintiff  during  the 
pendency  of  the  suit  his  widow  was  entitled  to  represent  her  huslDand 
and  to  proceed  with  the  suit  instituted  by  him.  Nawab-od-din  v. 
MussAMMAT  Kami      „  


WILL. 


1.  Pathans  of  Peskatcar  District— Alienation  hy  will. 
See  Custom— ' Alienation,  No.  1 0. 

2.  Competency  of  an  Awanto  make  a  will  in  favour  of  his  daughter's 
son  in  presence  of  his  own  brother. 

See  Custom — Alienation,  No,  5. 

WAJIB-UL-ARZ. 

1.  Application  of,  to  an  owner  who  is  not  specifically  mentioned 
therein.— Held,  that  the  TFq;V6-«^or^  of  a  village  should  be  presumed 
to  apply  to  all  landowners  in  the  village  as  a  body  unless  they  are 
specifically  exempted.     Sayad  Rauim  Shah  v,  Sayau  Hussain  Shah 

2.  A  clause  in  the  Wajib-ul-arz  providing  that  shares  in  the 
shamilat  are  proportionate  to  the  khcioat  lands  held  by  each  propriotoi-, 
cannot  confer  any  rights  in  the  common  land  on  the  purchaser  not 
conveyed  by  his  deed  of  sale.     Ram  Das  v.  Amir  Shah  ... 
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CIVIL  JUDGMENTS. 


No.  1. 

Before  Mr.  Justice  Chatterji. 
ALLAH  DITTA  AND  OTHERS,— (Plaintiffs),—  1 


APPELLANTS, 

Versus 

ABDUL  QADIR  KHAN  AND  OTHERS,— (Defendants),—  J 
RESPONDENTS. 

Further  Appeal  No.  235  of  1900. 

Jurisdiction — Suit  for  posseitsion  of  land — Uncertainty  as  to  the  Court's 
jurisdiction — Civil  Procedure  Code  (Act  XI7  o/1882),  Section  16  A  —  Power 
of  Civil  Court  to  adjudicate  on  the  correctness  of  boundaries  laid  down  by  the 
Settlement  authorities— Puvjab  Courts  Act  (XVIII  of  1884),  Section  18. 

lu  a  suit  by  the  proprietors  of  mouza  Bharthwali  in  Muzaffargarh 
District  for  a  declaration  that  certain  land  awarded  to  the  proprietors  of 
Kachnr  in  the  Mooltan  District  by  the  Settlement  authorities  in  a  boundary 
dispute  belongs  to  them  and  should  be  included  within  their  village,  tlio 
decree  given  by  the  Muusif  in  the  plaintiffs'  favour  was  reversed  on  appeal 
by  the  Divisional  Judge,  on  the  grounds  that  as  by  the  orders  of  the  Sottlo- 
mcnt  Officers  the  disputed  area  at  the  time  of  the  instiiution  of  the  suit 
formed  part  of  the  Revenue  District  of  Mooltan,  and  as  the  Revt>nne 
Officers  had  complete  power  to  settle  the  boundaries  of  districts,  and  as  such 
orders  could  not  be  questioned  by  a  Civil  Court,  the  Munsif  of  Muzaffar- 
garh acted  without  jurisdiction. 

Held,  that  the  Civil  Court  had  jurisdiction  to  go  iuto  the  question  of 
the  correctness  of  the  boundaries  laid  do^vn  by  the  Settlement  authorities. 

Held,  also,  (1)  that  the  Munsif,  having  raised  the  point  of  jurisdiction 
himself  and  decided  that  he  had  jurisdiction,  substantially  complied  with 
the  provisions  of  sub-section  (1),  Section  16  A  of  the  Code  of  Civil  Pro* 
cedore,  and 

(2)  that  at  best  the  proper  place  of  institution  was  uncertain,  and  the 
objection  not  having  been  taken  in  the  first  Court,  the  Divisional  Judge 
should  not  have  allowed  it  with  reference  to  sub-section  (2)  of  Section  16  A, 

Combe  V.  Edwards  ('),  referred  to. 

(0  L.B.,  3,  P.  D.,  103. 


^  Appellate  Sid>. 


CIVIL  JUDGMENTS— No.  1.  [Record 


Further  appeal  from  the  order  of  J.  G.  M.  Eennie,  Esquire,  TJivi- 
Honnl  Judge,  Moultan  Division,  dated  Ihth  February  1900. 

Oertcl,  for  appellants. 

^"*    Lai  Chand,  for  respondents. 

The   following    judgment   was    delivered  by    the   learned 
Judge  : 
30^A  July  1900.  Chatterji,  J. — This  is   an  appeal  from   a   decree  of  the 

Divisional  Judge,  Mooltan  Division,  reversing  a  decree  of  the 
Munsif  of  Muzaffargarhin  a  suit  by  the  proprietors  of  mouza 
Bharthwali  in  that  Disti-ict  for  a  declaration  that  certain  land 
awarded  to  the  proprietors  o£  Kachur  in  the  Mooltan  District 
by  the  Settlement  authorities  in  a  boundary  dispute  belongs  to 
them,  and  should  be  included  within  their  village.  Civil  Appeal 
No.  236  ot  1900  is  a  similar  appeal  in  a  suit  of  the  same  kind 
between  the  proprietors  o£  Lalpar  in  the  Muzallargarh  District 
and  those  of  Kachur.  The  lower  Appellate  Court  has  reversed 
the  decrees  of  the  Munsif  in  both  cases  on  the  same  ground,  vii., 
that  the  Court  has  no  jurisdiction  to  entertain  the  claims  as 
the  land  w*s  situate  in  the  Mooltan  District  at  the  time  of 
institution  of  the  suits.  Both  appeals  will  be  disposed  of  by  one 
judgment. 

The  Divisional  Judge  appears  to  have  completely  ignored 
the  provisions  of  Section  16  A  of  the  Code  of  Civil  Pi'ocedure. 
His  grounds  of  decision  are  that  (1)  the  Revenue  Officers 
have  complete  power  to  settle  the  boundaries  of  districts,  and 
the  boundaries  so  settled  cannot  be  questioned  by  the  Civil 
Court ;  (2)  the  question  whether  the  disputed  land  forms 
part  of  the  Revenue  District  of  Mooltan  has  been  finally  settled 
by  the  orders  of  the  Settlement  Officers;  and  (3)  Notification 
No.  833,  dated  30th  October  1885,  para.  2,  lays  down  that  the 
boundaries  of  the  Civil  District  shall  be  the  same  as  those  of 
the  Revenue  and  Administrative  districts  of  the  same  name, 
and  it  must  be  presumed  that  they  alter  as  those  of  the 
Revenue  and  Administrative  districts  alter. 

I  cannot  agree  with  the  Divisional  Judge  that  Revenue 
Otficers  have  complete  power  to  settle  the  boundaries  of  Districts 
which  cannot  be  called  in  question  by  the  Civil  Courts.  Under 
Section  18  of  the  Punjab  Courts  Act  the  limits  of  Civil  Dis- 
tricts are  to  be  fixed  by  the  Local  Government.  Under  Section  5 
of  the  Land  Revenue  Act  the  limits  of  Districts  can  bo  altered 
only  by  the  Local  Government.  The  same  rule  applies  to  Dis- 
tricts for  tho  administration  of  criminal  justice,  vide  Section  7 
of  the  Code  of  Criminal  Procodarc. 
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The  Revenue  Officers  are  empowered  to  settle  boundary 
disputes  between  villages  and  to  lay  down  the  boundaries  of 
villages,  but  their  decision  is  liable  to  be  set  aside  by  the  Civil 
Court.  Tliere  is  no  provision  in  the  Land  Revenue  Act  making 
their  decision  final.  Tiiis  was  explained  to  the  Civil  Courts  so 
far  back  as  June  1888  by  Book  Circnlar  VI— 2527  of  1888,  dated 
14th  June  1888,  in  which  the  different  provisions  of  the  Punjab 
Courts  and  Land  Revenue  Acts  were  reviewed  and  the  restric- 
tive provisions  of  Section  158  of  the  latter  Act  referred  to  and 
shown  not  to  effect  a  boundary  dispute  like  the  present  which 
is  really  a  hadd  shikni  one.  The  Circular  states  that  it  was 
issued  with  the  concurrence  of  the  Financial  Commissioner, 
and  in  my  opinion  the  correctness  of  the  views  enunciated  in  it 
is  not  affected  by  any  change  in  the  law  since  its  issue.  Clause 
(xviii  a)  of  Section  158  relates  to  boundary  disputes  between 
riverain  villages  when  a  special  order  has  been  passed  by  the 
Local  Government  fixing  a  permanent  boundary  under  Section 
101  A,  and  excludes  the  jurisdiction  of  Civil  Courts  over  ques- 
tions relating  to,  or  arising  out  of,  proceedings  under  the  latter 
Section  and  Sections  101  B,  101  C,  and  101  D.  It  has  no 
application  to  a  suit  of  the  nature  before  us.  I  do  not  think 
clause  (1),  sub-section  2,  Section  158,  applies  to  the  present 
suits,  though  Mr.  Madan  Gopal  in  his  note  to  it  in  his  valuable 
work  on  the  Land  Revenue  Act  is  of  that  opinion.  The  learned 
author  appears  to  have  overlooked  the  Circular. 

1  hold,  therefore,  that  the  Civil  Court  has  jurisdiction  to  go 
into  the  question  of  the  correctness  of  the  boundaries  laid  down 
by  the  Settlement  authorities.  I  observe  this  was  not  question- 
ed by  the  Divisional  Judge. 

There  is  a  later  Notification  by  the  Local  Government  men- 
tioned by  the  Munsif,  viz.,  No.  44!0,  dated  8fch  June  1893,  defining 
the  boundaries  between  the  Districts  of  Muzaffargarh  and 
Mooltan  in  the  Chenab  riverain  tract  which  has  a  more  immedi- 
ate application  than  the  Notification  of  1885  referred  to  by  the 
Divisional  Judge.  It  lays  down  that  the  common  boundaries 
of  the  ownership  of  the  estates  mentioned  in  column  3  of  the 
schedule  attached  to  it  on  the  one  hand  and  those  specified  in 
column  4  shall  constitute  the  common  boundaries  of  the  Districts 
set  forth  in  columns  1  and  6.  According  to  the  schedule  the  com- 
mon boundaries  of  Gogra  and  Kachurou  one  side  and  Bharth- 
wali  on  the  other  and  Jambhar  and  Mizanpur  on  the  one  hand 
and  Lalpur  on  the  other,  form  the  common  boundaries  of  the 
Mooltan  and  Muzaffargarh  Districts  in  that  part  of  the   Chenab 
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River.     Sqq  Tunjab  Gazette   of  15th  June  1893,   Parti,   pages 
293,  294. 

The  Mnnsif'fl  interpretation  of  the  Notification  does  not 
appear  to  me  to  be  correct,  bat  if  the  Civil  Court  is  not  bound 
by  the  decision  of  the  Settlement  authorities  I  do  not  see  how 
its  jurisdiction  can  be  ousted  by  the  mere  fact  of  such  decision 
having  been  passed.  The  suit  impugns  the  correctness  of  that 
decision,  and  the  question  is  whether  the  common  boundary  line 
between  Kachur  aad  Muzai^argarh  has  been  correctly  laid 
down  by  the  Settlement  Ofificers.  The  Muzaffargarh  Court  had. 
jurisdiction  over  the  lauds  of  Bharthwali  generally  before  the 
decision  and  has  so  now,  and  the  ousting  of  its  jurisdiction  in 
respect  o*  the  land  in  suit  depends  upon  whether  suoh  boundary 
line  has  been  rightly  fixed.  It  does  not  affect  the  consideration 
of  the  question  that  the  Settlement  OflBcers  profess  merely  to 
fix  the  old  boundary.  They  could  not  do  otherwise  under  the 
circumstances  of  this  case,  bat  still  the  point  remains  whether 
the  old  boundary  has  been  correctly  fixed.  •  The  plaintiffs  deny 
this,  and  the  Civil  Court  has  to  decide  it. 

The  Notification  lays  down  the  limits  for  purposes  of  Civil, 
Criminal  and  Revenue  administration,  but  it  does  not  say  that 
the  decision  of  the  Revenue  authoi'ities  in  regard  to  the 
common  boundaries  of  the  villages  mentioned  in  the  schedule 
will  ipso  facto  affect  the  limits  of  the  Civil  District  and  the 
jurisdiction  of  the  Civil  Courts,  and  this  cannot  be  inferred 
if  the  power  of  the  Civil  Courts  to  give  relief  against  the 
action  of  the  Revenue  Officers  is  conceded.  The  argument  ah  in- 
convenienti  applies  with  at  least  equal  force,  if  not  much  more, 
in  favour  of  the  view  that  it  does  not  as  in  favour  of  the  view 
that  it  does. 

Upon  a  careful  consideration  of  the  subject  I  cannot  see  how 
the  jurisdiction  of  the  Civil  Court  is  ousted  by  the  act  of  the 
Settlement  Officers  if  the  power  of  the  former  to  give  relief 
Hgainst  it  is  postulated.  The  latter  is  a  more  vital  point  of 
jurisdiction  than  the  former. 

At  least  the  matter  must  be  held  to  be  one  in  which  there 
is  reasonable  doubt. 

Another  point  to  be  noted  in  this  connection  is  that  the 
Notification,  at  any  rate,  is  no  help  in  deciding  the  question  of 
jurisdiction  in  the  dispute  between  Kachur  and  Lalpur  as  the 
common  boundaries  of  those  villages  are  not  laid  down  in  it 
ad  part  of  the  common  boundaries  of  the  two  districts,  so  far  as 
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the  case  between  those  two  villages  is  concerned  the   plaintiffs 
appear  to  have  sued  in  the  right  Conit. 

Local  jurisdiction  in  respect  of  snits  for  possession  of 
immovable  property  is  regulated  by  Section  16  of  the  Code 
of  Civil  Procedure.  It  is  not  a  question  of  essential  jurisdic- 
tion which  relates  to  the  competency  of  the  Court  to  adjudicate 
on  the  claim  with  reference  to  its  nature  and  value.  The  dis- 
tinction is  well  known  in  jurisprudence  (Comhe  v.  Edwards  {}) 
at  page  1.30)  and  is  recognized  in  tlie  proviso  to  sub-section  1 
of  Section  16  A  of  the  Code.  Essential  jurisdiction  is  far  more 
important  than  any  other  as  it  has  relation  to  the  constitution  of 
the  Court.    No  such  question  arises  in  the  present  case. 

Section  16  A  provides  a  remedy  in  cases  of  doubt  regarding 
jurisdiction  other  than  essential  jurisdiction.  Now  in  (he  present 
instance  the  defendants  raised  no  question  about  tlie  suit  having 
been  instituted  at  the  wrong  place.  The  Munsif  raised  it  himself 
and  heard  the  arguments  of  the  plaintiffs'  pleader.  He  decided 
in  the  judgment  tliat  he  had  jurisdiction.  He  did  not,  as  far  as 
I  can  gather  from  the  papers,  record  any  statement  that  there 
■was  any  uncertainty  and  then  proceed  to  entft'tain  and  decide 
the  suit.  Had  he  done  so  his  decree  could  not  have  been 
attacked  on  the  ground  on  which  it  has  been  reversed  by  tho 
Divisional  Judge. 

It  may  be  contended  with  reason  that  in  first  noticing  tho 
question  at  an  intermediate  stage  and  then  deciding  it  in  favour 
of  his  Court  the  Munsif  has  substantially  complied  with  the  law. 
If  a  Court,  being  satisfied  that  there  is  ground  for  uncertainty, 
can  validly  exercise  jurisdiction  by  merely  recording  a  statement 
to  that  effect,  cannot  his  adjudication  be  said  to  be  equally 
effective  if  he  goes  a  little  further  and  finds  that  the  doubt  is  on 
the  whole  removed.  It  would,  perhaps,  bo  too  technical  to  hold 
otherwise,  but  without  going  into  this  point  1  consider  that  sub- 
section (2)  of  Section  16  A  furnishes  the  rule  for  decision  in  tho 
present  case.  Let  us  take  it  for  granted  that  the  Munsif  did  not 
record  any  statement  within  the  meaning  of  sub-section  (1). 
The  objection  was  not  taken  in  the  first  Court.  I  have  shown 
above  that  upon  sound  principles  of  reasoning  the  jurisdiction 
of  the  Court  cannot  be  said  to  have  been  taken  away  by  the  act 
of  tho  Settlement  authorities.  But  waiving  this  there  is  in 
my  opinion  at  least  a  reasonable  ground  for  uncertainty  at  the 
time  of  the   institution    of  the   claim  as    to  the    Court    having 
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jurisdiction  in  respect  of  the  same,   and    the   Divisional   Jadgo 
therefore  should  not  have  allowed  the  objection. 

I  accept  the  appeal,  set  aside  the  decree  of  the  Divisional. 
Jadge,  and  return  the  case  to  him  under  Section  562,  Civil  Pro- 
cedure Code,  to  dispose  of  the  appeal  on  the  merits  :  Court-fee 
on  the  petition  of  appeal  to  be  refunded.  Other  costs  to  abide 
the  event. 

Appeal  alloived,  cause  revianded. 


No.  2. 

Before  Mr.  Justice  Bohertson  and  Mr.  Justice  Mattde. 

DILA.WAR  AND  ANOTHER,-  (Plaintiffs),— 
APPELLANTS, 
Appellate  Sipe.  <(  Versus 

MIJSSAM.MAT  JATTI  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 
Further  Appeal  No.  147  of  1897. 
Custom— Alienation — Alienation  byividow—ljocxis  standi  of  reversioners 
of  the  fifth  degree— Ihmra  Juts  of  the  Dera  Ismail  Khan  tafisil. . 

Found,  that  there  was  an  oatablishcd  custom  amonf^st  Domra  .lata  of 
tho  Dera  Ismail  Khan  tahsil  that  no  male  collateral,  not  descended  from 
a  common  great-grandfather,  along  with  a  deceased  person,  whose  widow 
had  alienated  the  deceased's  property,  had  a  right  to  object  to  8\ioh 
alienation. 

Rahmat  Hussain  andothers  v.  Mussammat  Fahim-un-nissa  ('),  referred  to. 

Further  appeal  ff^om  the   order  of  B.  L.  Barris,  Esquire,  Divisional 
Judge,  Derajat  Division,  dated  27th  August  1897. 

Sir  W.  Rattigan,  Q.  C,  and  Oertel,  for  appellants. 

Lai  Chand,  for  respondents. 

Tho  judgment  of  the  Court  was  delivered  by 

29th  March  J 900.  Robertson,  J. — This   was  a  suit   to   contest   an    alienation 

made   by  a   Muhammadan   Jat   widow    by   a  collateral  of   her 
deceased  husband. 

Tho  facta  of  the  case  are  fully  set  forth  in  tho  judgm.ent8 
of  the  Lower  Courts  and  need  not  bo  recapitulated  here.  Wo  do 
not  propose  to  discass  the  general  propositions  regarding 
customary  law  raised  for  the  appellant  at  great  length,  because 
there  arc  special  features  in  this  case  which  render  it  unneces- 
sary.    It  may  bo  that  the  view  regarding  tho  method  of  counting 
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degrees  of  relationship  expressed  in  Bahmat  Hussain  and  others 
V.  Mussammat  Fahini-un-nissa  and  others  (^)  is  not  universally 
accepted,  and  we  might  be  inclined  to  doubt  whether  or  not  it 
is  the  custom  in  all  parts  of  the  Punjab.  But  in  this  case  the 
necessity  for  discussing  this  point  does  not  arise  as  the  plaintiffs 
tliemselves  in  this  case  relied  upon  the  entry  in  the  Eiivoj-i-am 
and  signed  the  Wajih-rd-arz  in  which  that  entry  in  the  Riwnj- 
i-am  is  specifically  accepted.  The  entry  therefore  must  bo  held 
to  have  been  made  in  the  Wajih-ul-arz  as  well  as  the  Biioaj-i-am, 
and  this  undoubtedly  increases  its  force  whatever  that  force 
may  amount  to.  The  plaintiff  as  a  matter  of  fact  never  con- 
tested the  entry,  and  the  general  question  whether  any  descend- 
ant of  a  common  ancestor,  however  remotely  connected  with  the 
deceased  person  whose  property  is  in  question,  could  contest 
such  an  alienation  as  that  in  this  case,  made  many  years  ago  by 
the  deceased's  widow,  was  only  put  forward  at  a  late  stage  of 
the  case  by  plaintiffs'  pleader.  How  far  the  entry  in  the  Wajib- 
td-arz  may  be  held  to  represent  ancient  custom,  and  how  far 
only  a  suggested  arrangement  for  the  future,  it  is  not  necessary 
to  discuss  at  length.  But  we  may  remark  that  it  appears  to 
be  a  very  common  state  of  opinion,  at  least  amongst  the  agri- 
culturists of  certain  tracts,  that  while  a  near  collateral  has  the 
right  of  interference  a  more  remote  one  has  not,  though  the 
exact  line  of  demarcation  is  difficult  to  lay  down,  and  ideas  on 
this  point  vary  according  to  the  strength  of  tribal  or  caste,  or 
family  feeling.  The  statement  in  which  apparently  the  plaintiff 
and  his  fellow  villagers  all  concurred  that  the  right  of  inter- 
ference was  confined  to  those  related  to  the  deceased  in  the 
fourth  degree  may  be  taken  as  an  expression  of  the  views  of  the 
tribe  as  to  the  custom  obtaining  amongst  them.  It  may  often 
be  very  convenient  to  construct  a  thoit)ughly  logical  theory  to 
cover  all  cases,  but  experience  shows  that  custom  is  not  by  any 
means  always  logical,  and  that  although  it  is  difficult  to  support 
the  right  of  veto  on  behalf  of  collaterals  in  the  fourth  degree  and 
to  contest  it  as  regards  collaterals  in  the  fifth  degree  on  d  priori 
reasoning,  people  themselves  undoubtedly  do  in  some  tracts 
recognize  it  as  reasonable,  and  in  accordance  with  custom  that 
the  line  should  be  drawn  somewhere,  quite  ignoring  the  more 
consistent  theory  that  if  it  exists  at  all  it  should  extend  to  all 
agnates.  And  it  may  be  further  argued,  if  that  were  desirable, 
that  there  is  something  at  least  of  practical  good  sense  some- 
times in  the  view,  a  point  with  which  we  are  not  concerned. 
We  find,  however,    that  in  the   case  of  the   village  in  question 
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tliere  was  common  consensus  that  the  power  of  interference 
was  restricted  to  collaterals  who  were  descended  from  the  great- 
grandfather of  the  deceased  person.  This  is,  in  our  opinion, 
what  is  clearly  stated  in  the  IHioaj-i-am,  and  this  is  what  both 
Courts  have  found  to  bo  the  fact.  The  fiiwaj-i-am  is  very 
explicit  both  as  to  the  degree  of  relationship  and  as  to  the  manner 
iu  which  those  degrees  are  to  be  calculated,  and  it  distinctly 
in  our  opinion  provides  that  only  relations  within  the  fourth 
degree  of  remove  from  the  deceased  are  entitled  to  object  to 
such  alienation  as  that  in  question,  and  any  in  the  fifth  degree 
are  not  entitled  to  do  so.  The  plaintiff  is  not  within  the  fourth 
degree  of  relationship  calculated  from  the  deceased  to  the 
common  ancestor,  and  we  are  accordingly  unable  to  see  any 
reason  to  interfere  with  the  concurrent  findings  of  the  two 
Lower  Courts.     Appeal  dismissed  with  costs  accordingly. 

Appeal  dismissed. 

No.  3. 

Before  Mr.    Justice  Ghatterji  and  Mr.  Justice  Harris. 

GIRDHALII  LAL  AND  ANOTHER,— (Plaintiffs),— 
APPELLANTS, 

Versus 


Appellate  Side. 


DALLA  MAL  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Further  Appeal  No.  1239  of  1897. 

Custom— Adoption — Dhawan  Khatiis  of  Ferozepore — Jfi/c's  stater's  son  — 
Ceremonies. 

Found,  that  adoption  of  wife's  sister's  son  among  Dhawan  Kliatria  of 
Ferozepore  was  not  opposed  to  cnstom  or  llindu  Law,  and  that,  in  tlio 
absence  of  proof  as  to  the  necessity  of  cert-monies  in  constituting  such  an 
adoption  valid,  an  unequivocal  declaration  of  intention  coupled  with 
previous  and  subsequent  treatment  would  bo  suQScient  iov  the  purpose. 

Gand<i  Mul  v.  Massammat  Rwihi  ('),  referred  to. 

Further  appeal  from  the  order  of  Kazi  Muhammad  Aslam,  Addi- 
tional VivisionalJudge,  Ferozepore  Divuion,  dated  27  th  July  1897. 
Lai  Chand,  for  appellants. 
Lajpat  Rai,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

20th  March  1900.  Chatterji,  J.— This  is  a  suit  to  declare  the  adoption  of  the 

defendant-respondent,  Ghasita,  by  the  defendant,  Dalla  Mul,  by 
registered  deed  inoperative  as  against  the  rights  of  the  plaintiff, 

(')  57,  P.  B.,  1880. 
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Gobinda  Mai.  Gobinda  Mai,  Avho  is  now  dead  and  is  represent- 
ed by  his  minor  sons,  Girdhari  Lai  and  Karam  Chand,  was  Dalla 
Mai's  own  brother.  The  parties  are  Dhawan  Khatris  residents 
of  the  city  of  Fex'ozepore. 

The  deed  recites  in  a  general  way  that  Ghasita  was  born  in 
1922  Sarrvbat,  and  had  lost  his  mother  when  he  was  five  months' 
old,  and  been  brought  to  the  adoptive  father's  house  and  suckled 
by  his  wife  who  was  Ghasita's  mother's  sister;  that  he  had 
been  adopted  and  brought  up,  belrothed  and  married  by  Dalla 
Mai  as  his  son,  and  that  the  document  is  executed  as  a  written 
declaration  of  his  status  and  right  as  heir  to  Dalla  Mai. 

In  the  pleas  the  defendants  alleged  tliat  the  ceremonies 
of  adoption  took  place  in  1934<  after  the  death  of  Dalla  Mai's 
own  son.  The  first  Court  did  not  believe  this  story  as  it  was  con- 
trary to  the  recitals  of  the  deed  of  adoption,  bat  the  Divisional 
Judge  accepted  it  as  true.  Both  Courts  held  the  adoption 
proved  in  fact  as  well  as  valid,  and  dismissed  the  claim.  The 
plaintiff  appeals. 

The  substance  of  the  argument  of  appellants'  counsel  is 
that  the  evidence  as  to  adoption  in  193^;  is  conclusively  con- 
tradicted by  the  deed,  and  that  in  consequence  it  must  bo  held 
that  there  never  was  a  ceremonial  adoption  of  Ghasita  ;  tnat 
the  deed  of  adoption  is  not  saflScient  for  the  purpose  cither 
under  Hindu  Law  or  custom,  especially  as  it  does  not  purport 
to  make  any  adoption,  but  to  declare  and  confirm  one  made  in 
1922  which  is  impossible  as  Dalla  Mai's  son  was  then  alive,  and 
that  the  evidcucu  of  treatment  is  not  trustworthy  and  in  any 
case  not  enough  to  constitute  Ghasita  the  adopted  sou  of  D.ilhi 
Mai.  Counsel  did  not  contend  that  the  adoption  of  a  wife's 
sister's  son  is  invalid  under  Hindu  Law,  but  urged  that  the  spirit 
of  both  Hindu  Law  and  custom  was  against  the  adoption  of  any 
but  an  agnate. 

We  think  the  parties  arc  presumably  governed  by  custom, 
which  is  the  primary  rule  of  decision,  though  not  necessarily 
by  the  custom  of  agricultural  and  land-holding  tribes  forming 
village  communities.  They  relied  on  Hindu  Law  and  custom  in 
this  Court.  The  custom  of  the  superior  non-agricultural  Hindu 
castes  resident  in  towns  in  regard  to  adoption  does  not  geneially 
differ  in  cssentvjl  particulars  from  Hindu  Law,  but  in  the  first 
instance  resort  must  be  had  to  custom  and  not  to  the  text-books 
on  Hindu  Law.  In  this  case  no  specific  evidence  was  adduced 
as  to  custom  except  that  plaintiffs'  witnesses  asserted  that 
adoptiou  is  uukuowu  among  the   brotherhood  of  Dhawaua  to 
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which  the  parties  belong.  No  evidence  was  offered  as  to  the 
necessity  or  otherwise  of  ceremonies  in  constituting  a  valid 
adoption.  We  think,  therefore,  that  an  unequivocal  declaration 
of  intention  coupled  with  previous  and  subsequent  treatment 
would  be  sufficient  for  that  purpose.  As  to  declaration  there 
is  the  deed  and  the  reiteration  of  the  relationship  in  this  very 
suit,  while  the  evidence  as  to  treatment  and  betrothal  and 
marriage  of  Ghasita  as  Dalla  Mai's  son  is  quite  satisfactory  and 
has  been  rightly  accepted  as  trustworthy  by  the  Lower  Courts. 

We  are  further  inclined  to  think  that  the  recital  in  the 
deed  as  to  the  time  of  adoption  is  a  mistake  due  to  imperfect 
comprehension  of  the  facts  by  the  writer,  and  we  cannot  believe 
that  Dalla  Mai,  when  causing  it  to  be  written,  forgot  that  his 
son  was  alive  in  1922,  and  that  iu  consequence  no  adoption  could 
take  place  in  that  year.  We  have  therefore  on  the  whole  no 
difficulty  in  accepting  the  evidence  as  to  the  formal  adoption  in 
1934!,  notwithstanding  the  strictures  of  counsel.  The  plaintiffs' 
evidence  is  entirely  of  a  negative  character,  and  is  mostly  bias- 
ed and  interested.  The  ingenious  objections  of  appellants' 
counsel  as  regards  the  want  of  ceremonies  thus  fall  to  the 
gi'ouud,  and  the  adoption  appears  not  to  be  opposed  to  customer 
Hindu  Law. 

There  is  no  serious  contention  against  the  validity  of  the 
adoption  of  a  wife's  sister's  son,  and  we  do  not  think  there 
is  anything  in  the  argument  that  adoptions  are  unknown 
in  the  brotherhood  of  Dhawans  to  which  the  parties  belong. 
They  are  Paujzati  Khatris,  and  adoption  is  generally  prevalent 
among  the  Khatri  caste  while  there  is  a  case,  see  Ganda  Mai  v. 
Mussammat  Radhi  (^),  in  which  adoption  was  found  to  prevail 
among  Ferozepore  Chopras  one  of  the  zals,  or  sections  of  the 
Panjzatis, 

On  the  whole  we  think  that  both  the  faduiii  and  the 
validity  of  the  adoption  are  established. 

The  appeal  is  accordingly  dismissed  with  costs. 

Appeal  dismissed. 

(')  57,  P.  R.,  188b\ 
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No.  4. 

Before  Mr.  Justice  Earris  and  Mr.  Justice  Rattigan, 

SAY  AD  ZAHUR-UL-HASS  AN,— (Defendant),—  n 

APPELLANT,  ) 

Versus  \ 

GANDA  MAL,— (Plaintiff),— RESPONDENT.  ^ 

Further  Appeal  No.  1364  of  1896, 

Civil  Procedure  Code,  1882,  Section  108  —Decree  ex-parte — Jurisdiction 
(if  District  Judge  to  re-open  an  ex-parte  decree  ivliich  teas  appealed  against  to 
the  Chief  Court  hij  the  plaintiff. 

In  a  suit  where  the  plaintiff  on  obtaining  an  ex-parto  decree  for  the 
major  portion  of  his  claim  liad  nnsnccessfully  nppealod  to  the  Divisional 
Judge  and  the  Chief  Court  as  regards  the  portion  disallowed,  the  District 
Judge,  on  the  application  of  the  defendant,  after  the  decision  of  the  Chief 
Court,  re-opened  the  case  under  Section  108  of  the  Code  of  Civil  Procedure. 

Held,  that  nndcr  Section  108  of  tlio  Code  the  only  Conrt  which  had 
jurisdiction  at  the  time  the  application  was  made  was  the  Chief  Conrt, 
and  that  the  action  of  the  District  Judge  in  setting  aside  a  decree  which 
m  point  of  law  was  no  longer  existent  at  the  time  was  altogether  ultra 
vires  and  void. 

Further  apfealfrom  the  oriJer  of  J.  A.  AwJerson,  Esquire,  Divi- 
sional Jadf/e,  Amrifmr  Division,  dated  29fh  Anguft  1896.  • 

Mahammad  Shaffi,  for  appellant. 

.Taislii  Ram,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Rattigan,  J.— On  the  9th  January  1888   plaintiff  sued  Jat  15<ft  Angl»  1900. 
Mai,  Gokal  Chand  and  Zahur  Shah  for  adjustment  of  accounts, 
the  proceedings  being  ex-parte  as  against  the  last  named. 

The  6rst  Coart  on  the  9th  May  1888  granted  a  decree 
for  Rs.  2,228-U-O  payable  by  the  defendants  in  the  following 
proportions,  viz.,  Rs.  65Q.  by  Jat  Mai  and  Gokal  Chand,  and 
Rs.  1,478-11-0  by  Zahur  Shah. 

Plaintiff  appealed  to  the  Divisional  Judge  who,  by  an 
order  dated  nth  March  1889,  remanded  the  case  for  further 
inquiry  as  regards  interest  on  the  mesne  proSts  claimed.  This 
order  expressly  states  that  Zahur  Shah  was  present  at  the 
hearing  before  the  learned  Judge.  A  return  was  duly  made  to 
the  remand  order  and  the  appeal  was  eventually  dismissed 
by  the  Divisional  Judge  on  the  16th  October  18S9.  Thereupon 
plaintiff  preferred  a  further  appeal  to  the  Chief  Court  which 
was  also  dismissed  on  the  15th  June  1891.  Zahur  Shah  was 
made  a   respondent  in  this  appeal,  but  there  is  nothing  to   show 
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whether  it  was  decided  cx-paHe  against  him  or  not.  On  the 
10th  February  1892  Zahnr  Shah  applied  under  Section  108, 
Civil  Procedure  Code,  to  the  District  Judt!;e,  to  set  a.side  the  ex- 
parte  decree  of  the  9th  May  1888.  Plaintiff  objected  that  as 
the  only  subsisting  decree  was  that  passed  by  the  Chief  Court 
on  the  15th  June  1891,  the  District  Court  had  no  jurisdiction 
to  set  aside  the  decree,  but  hm  objection  was  overruled.  He 
thereupon  applied  to  this  Court  on  the  revision  side,  and  his 
application  was  disponed  of  by  the  late  Chief  Judge  who  held 
that  as  an  appeal  lay  from  the  final  order  in  the  case,  no  appli- 
cation for  revision  was  entertainable.  The  case  was  then  re- 
opened, and  on  the  2Rth  March  1894  the  District  Judge  granted 
plaintiff  a  decree  agfiinstZahur  Shah  for  Rs.  1,478-11-0.  Zahnr 
Shah  appealed  to  the  Divisional  Judge,  and  plaintiff  at  once 
raised  the  question  whether  the  District  Court  had  jurisdiction 
to  set  aside  the  former  decree.  The  learned  Divisional  Judge  by 
a  preliminary  order,  dated  4th  July  1894,  oveiTuled  the  objec- 
tion mainly  on  the  ground  of  -convenience."  Thereafter  the 
case  was  twice  remanded  for  further  inquiry  and  ultimately 
the  decree  of  the  District  Judge  was  varied  and  a  decree  passed 
against  Zahnr  Shah  for  Rs.  771-5-Oon  account  of  piofits  -f  lis. 
,500  on  account  of  the  value  of  35  trees,  making  a  total  of 
Rs.  1,271-5-0.  As  to  costs,  it  was  ordered  that  "  plaintiff  should 
get  his  costs  proportionate  to  decree  throughout  with  five-sixths 
of  costs  in  resisting  revival  of  case  after  it  had  been  heard 
ex-partciithc  Chief  Court  order  allows  this." 

Zahur  Shah  has  appealed  to  this  Court,  and  on  the  appeal 
coming  on  for  hearing  before  ns,  Bakhshi  Jaishi  Ram,  for  res- 
pondent, raises  as  a  preliminary  objection,  the  contention  that 
the  District  Judge  acted  without  jurisdiction  in  re-opening  the 
case,  as  the  only  decree  that  subsisted  at  the  time  when  the 
application  under  Section  108,  Civil  Procedure  Code,  was  made, 
was  that  of  the  Chief  Court,  dated  15th  June  1891.  We  are 
of  opinion  that  this  objection  must  prevail.  The  decree  of  the 
District  Judge  of  the  15th  May  1888  merged  in  the  decree 
of  the  Divisional  Judge  of  the  16th  October  1889,  and  the 
latter  decree  itself  merged  in  this  Court's  decree  of  the  loth 
June  1891,  and  under  Section  108  of  the  Code  the  application 
to  set  aside  an  er-parte  decree  must  be  made  to  the  Court  whi('h 
passed  that  decree.  The  only  Court,  therefore,  which  had 
jurisdiction  to  set  aside  the  former  decree  was  the  Chief  Court, 
and  the  action  of  the  District  Court  in  setting  aside  the  decree 
of  the  I5th  May  1888,  which  in  point  of  law  was  no  longer 
existent  at  tho  timo^  was    nltogctheF  nUra  vires  acd  xoid.    As 
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a  rcsnlt,  the  wliolo  of  the  procoodinp[s  subscqucut  to '  tho  grant 
oi  the  iipjilicalion  inichr  Heel  ion  108  iiro  of  no  iH'ct't  and 
iavaliil.  Wo  must  accordingly  sot  all  llioso  proceedings  aside, 
thus  leaving  tluMnatLor  in  slain  quo  uftci-  ilio  deereo  of  this 
Cuiii-t  in  Juno  1891. 

Wo  think  that  plaintilT  .sliould  bo  awarded  as  co.sts  Hvc- 
sixths  of  tho  actual  amount  expended  by  him  in  tho  conrso  of 
the  piv)eooding=?  now  8ot  n.sido,  nnd  wc  order  accordingly. 

Ap])piil  (liftmisted. 


No.  5. 

lipforo.  Mr.  Jmiicp.  Raitujan. 
WALr  MTIftAMMAn.—CDRB-ENnANT),— APPELLANT, 


( 


Vcrsm  VApppm.atfSii.k. 

RAM.TI  LAL,— (Plaintikk),— RRSPONHENT.  I 

Further  Appeal  No.  r.2G  of  1900. 

Mortjagc—CondUionid  Hida—Forcclomre—Rcgulnllon  XVII  of  1800— 
Strict  compllancn  with  conditinnn—Demand  for  imymcnt  of  the  upecifie 
amount —Mi Alalia  in  Ike  hea'linn  of  the  notice— Oficinl  dmgmtion  not  in  the 
han'liDriting  of  tho  Judge—  Wrong  dcHcriplion  of  the  jn-operty  mortgngod. 

In  a  fliiifc  for  possosHion  aftor  foroclosuro  of  a  mortgago  by  conditional 
Halo  nndor  lloKiilation  XVII  of  1800,  it  was  pontcntlod  by  tho  mortRnpror 
(i)  iliat  no  (iomnnd  for  pnyuiont  of  tho  specific  a nioni.t  duo  nndor  flio 
mortKage  previous  to  ilio  iswuc  of  tho  notice  lm<l  Loon  proved  ;  (ii)  that  tho 
notice  issuod  was  defective  and  invalid,  inasmucJi  as  tho  hondinK  was 
wrong  nnd  incorrectly  doscribod  tho  Regulation  under  wliich  it  was  isaned  j 
(iil)  that  fchooflioial  dosiKnntion  of  the  oflicer  was  not  in  hia  own  liand- 
writing ;  (iv)  that  tho  ])r()poit,y  mortgaged  was  wrongly  doscribcd,  and  (v) 
that  a  copy  of  the  ap|>]icati()n  and  tho  notico  were  not  didy  served  upon 
liim, 

Ifclil,  that  under  Hocl  ion  8  of  tho  Ilogulation  a  demand  for  jtaymont  is  a 
condition  pr(!C(!(h'nt  to  tho  validity  of  tho  notice  to  bo  thereafter  isBued, 
and  that  an  omission  to  make  it  would  vitiate  the  forecloHuro  proceedings, 
bnt  it  was  not  essential  that  tho  oxacfj  amount  duo  should  bo  distinctly 
spociflod  in  it ;  and  that)  thoro  was  sufflcionb  ovidonce  to  prove  that  a 
demand  had  boon  made  boforo  tho  notice  was  issued,  and  that  oopiot  of 
application  and  notice  had  boon  duly  served. 

'i'hat  the  heading  of  tho  notice,  i.e.,  votia  ba  illat  dafa  8,  Regulation 
Solaruli,  1880,  though  undoubtedly  wrong  as  it  incorrectly  doacribcd  tho 
Rognlation  under  which  it  was  issued  was  immaterial  and  snrpIuHngo  as 
tho  section  makes  no  provision  for  a  Jieading  in  any  particular  form. 

That  a  notice  signed  in  his  own  name  by  tho  Judj.'o  was  not  dofoctivo 
merely  because  the  official  designation  was  impressed  with  a  rubber  stamp, 
nnd 

'J  liat  as  the  Uegulution  does  not  require  any  specified  description  of 
the  property  to  be  cntocod  in  tlio  notice,  tho  mistake  was  innocuous. 
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Wagau'a  Singh  v.  Ruja  ('),  followed.  Earn  Chand  v.  Ghulam  Muhammad 
('),  explained.  Karan  Singh  v.  Mohan  Lai  (^),  Forbes  v.  Amir-un-nisa  (■*) 
and  Sham  Singh  v.  Karm  (*),  referred  to. 

Ficrther  appeal  fmm  the  order  of  W.  A.  Harris,  Esquire,  Divi- 
sional Judge,  Delhi  Division,  dated  29th  March  1900. 

Mahamraad  Shaffi,  Narinjan  Das  and  Fazal  Din,  for 
appellant. 

Lai  Chand,  for  respondent. 

The  judgment  of  tlie  learned  Judge  was  as  follows  : 

10th  Aug.  1900.  Rattigan,  J. — This  is  a  suit  by  a  mortgagee  for   possession 

after  completion  of  the  foreclosure  proceedings  under  Regula- 
tion No.  XVII  of  1806,  and  the  qnesfcion  with  which  I  have 
to  deal  on  this  appeal  is  whether  the  imperative  requirements 
of  the  Regulation  were  duly  observed.  The  objections  taken 
by  appellant  to  the  validity  of  those  proceedings  are  as  fol- 
lows :  — 

(I).  The  mortgagee  has  not  proved  that  a  demand  for 
payment  of  the  speci6c  amount  due  under  the  mortgage  was 
made  previously  to  the  issue  of  the  notice. 

It  is  not  denied  by  the  learned  pleader  for  the  respondent 
that  a  demand  for  payment  is,  under  Section  8  of  the  Regnla- 
tion,  a  condition  precedent  to  the  validity  of  the  notice  to  be 
thereafter  issned,  and  that  the  omission  to  make  such  a  demand 
would  vitiate  the  foreclosure  proceedings.  But  he  contends 
that  the  allegation  in  the  plaint  that  such  demand  was  made 
is  amply  borne  out  by  the  evidence  of  the  two  witnesses  whom 
plaintiff  called  to  prove  that  fact.  These  persons  (Kahl  Singh 
and  Gauri)  depose  to  the  effect  that  the  mortgagee  informed 
the  mortgagor  in  their  presence  that  unices  the  mortgage 
money  was  paid,  a  foreclosure  notice  would  be  issued.  The 
learned  counsel  for  the  appellant  contended  that  this  evidence 
was  utterly  worthless,  and  asked  me  to  reject  tlieir  statements 
on  various  grounds.  Kahl  Singh,  it  is  true,  has  once  before 
given  evidence  on  behalf  of  the  plaintiff,  bnt  this  fact  alone 
hardly  constitutes  him,  in  tlie  words  of  the  learned  counsel, 
a  "standing  witness"  for  the  plaintiff,  nor  do  I  think  that 
because  he  was  once  suspended  from  his  official  duties,  he  is  no 
longer  to  be  relied  upon  as  a  veracious  witness.  A  more  im- 
portant objection  to  his  evidence  being  regarded  as  satisfactory 
proof   of  a  previous    demand    is    that   he  stated    when    giving 


(')  24,  P.  K,  1895.  (=•)  /.  L.  R.,  V  All,  9. 

(')  Hi,  P.  n.,  1890.  (<)  5,  W.  H.,  P.  C,  47. 

C)  185,  P.  R.,  1889. 
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evidence  ia  1900  that  the  demand  was  made  in  Har  par  sal,  that 
is  to  say,  in  Bar  last  year,  1899,  whereas  the  notice  was  issued 
in  Har  1898.  Mr.  Lai  Cband  contended,  in  reply  to  this  objec- 
tion, that  ^arsjZ  meant  year  before  last,  i.  c,  1898,  bat  I  am 
unable  to  find  any  authority  for  such  an  interpretation  of  a 
common  expression.  At  the  same  time,  I  do  not  attach  much 
weight  to  the  objection  as  it  is  obvious  that  the  witness  merely 
made  a  slip.  He  expressly  states  that  at  the  time  when  the 
demand  was  made  the  mortgagee  told  the  mortgagor  that, 
unless  the  money  was  paid,  a  notice  would  issue,  and  it  is  clear 
from  this  that  the  demand  was  made  previously  to  the  issue  of 
the  notice.  Against  the  other  witness,  Gauri,  it  is  urged  that 
on  a  previous  occasion  the  plaintiff  gave  evidence  on  his 
behalf  in  a  criminal  case.  This  apparently  was  the  case,  but 
from  this  fact  and  from  the  fact  that  Kahl  Singh  had  once 
before  testified  in  plaintiff's  favour,  I  can  only  deduce  that 
these  two  men  were  friends  of  the  plaintiff  and  as  such  very 
likely  persons  to  be  present  with  him  on  the  occasion  to  whicli 
they  now  depose.  On  the  whole,  I  am  not  disposed  to  treat 
this  evidence  as  utterly  false  and  incredible,  the  more  especially 
as  I  can  sec  no  reason  whate'^er  for  the  omission  on  plaintift^'s 
part  to  make  the  demand  prior  to  taking  action  under  the 
Regulation.  Mr.  Muhammad  Shafii  suggested  that  it  was  a 
favourite  trick  on  the  part  of  money-lenders  to  issue  notices 
under  the  Regulation  without  giving  mortgagors  a  chance  of 
paying  up  by  making  a  previous  demand  for  the  mortgage 
money,  I  cannot,  however,  understand  the  object  of  this 
practice,  as  the  notice  itself  is  a  demand  to  pay  within  one  year 
and  gives  the  debtor  ample  opportunity,  if  he  so  wishes,  or 
possibly  it  would  be  better  to  say,  if  he  is  so  able,  to  liquidate 
his  liability  and  save  his  land.  For  these  reasons  I  see  no 
ground  for  holding  that  a  demand  was  not  made  before  the 
notice  was  issued. 

It  was  then  argued  that,  even  if  the  evidence  of  the  two 
witnesses  is  to  be  believed,  there  is  no  proof  that  a  demand  was 
made  of  the  specific  amount  due  under  the  terms  of  the  mortgage^ 
deed.  The  witnesses,  no  doubt,  merely  state  that  plaintiff 
said  "  Give  me  my  money  "  or  words  to  that  effect,  and  do  not 
allege  that  any  definite  sum  was  specified.  It  is  obvious, 
however,  from  their  evidence  that  the  mortgagor  could  have 
had  no  doubt  as  to  what  money  was  intended  as  he  was  warned 
that,  if  he  did  not  pay  it,  a  notice  of  foreclosure  was  to  be 
issued,  and  I  can  find  iio  authority  ioj^  the  proposition  that  thd 
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denjand  must  distiuctly  specify  the  exact  amount  due.  Karan 
Sittgh  y.  Mohan  Lai  Q),  upon  which  reliance  Avas  placed,  does 
not  lay  down  any  such  rule,  the  question  whether  a  notice 
which  requires  payment  of  a  larger  amount  than  that  actually 
due,  is  on  the  ground  invalid,  not  having  been  decided  in  that 
case.  On  the  otlier  hand  Forbes  v.  Amir-un-nissa  (")  and 
Wosfiwa  Singh  v.  Rura  ('^j  are  distinct  authorities  to  the 
contrary, 

(2).  The  nctice  issued  under  liejulation  17  of  1806  is  defective 
and  invalid  far  the  folloiciitg  reasons  : — 

(a).  It  is  headed  ^'' Not  is  ha  illat  dofa  8,  Begtdation 
Satarah,  1880." 

Section  8  of  the  Regulation  makes  no  provision  for  the 
heading  of  a  notice  in  any  particular  form,  a,nd  though  the 
words  above  set  out  are  undoubtedly  Avroug  and  incorrectly 
describe  the  Regulation  under  which  the  notice  was  issued,  I 
cannot  but  regard  them  as  mere  surplusage.  It  is  immaterial, 
therefore,  that  the  heading  is  erroneous. 

(b).  The  notice  is  signed  by  Balwant  Singh,  the  officer  who 
issued  the  notice,  but  the  official  designation  of  that  officer 
which  is  appended  is  not  in  Balwant  Singh's  own  handwriting 
whereas  under  Section  8,  the  Judge  must  notify  "  by  a  paricanii' 
•'  under  his  seal  and-oljlcial  signature  that  if  he  shall  not  redeem," 
&c.  From  these  words  the  inference  is,  Mr.  Muhammad 
Sliaffi  contends,  that  not  only  the  name  but  the  official  designa- 
tion of  the  officer  must  be  written  in  the  officer's  own  hand- 
writing, and  reference  is  made  to  Ram  Chand  v.  Ghulam  Muham- 
mad (I)  in  support  of  the  contention.  In  that  case  it  was  held 
that  a  notice  which  bore  the  signature  of  the  Judge  unaccom- 
panied with  his  official  designation  was  invalid.  The  learned 
Judges  decided  that  the  term  '*  official  signature  appears  to 
"  us  necessarily  to  mean  that  a  signature  appearing  on  the 
"  face  of  it  is  to  be  made  in  an  official  capacity,  and  it  is  usually 
"  the  addition  of  the  official  title  which  distinguishes  au 
"official  from  a  private  signature."  From  these  words  it  does 
not  follow,  in  my  opinion,  that  the  learned  Judges  intended  to 
rule  that  the  official  designation  must  also  be  in  the  handwriting 
of  the  Judge,  provided  his  signature  is  accompanied  with  such 
designation,  nor  is  there  anything  in  the  ruling  of  the  Full 
Bench  in  Sham  Singh  v.  Karm  (j')  against  this  view.  In  the  last 

(')  /.  L.  R.,  V  All,  9.  (^)  24,  P.  R.,  1895,  p.  9t5. 

(»)  5,  W.  R.,  r.  C,  47.  {*)  84,  P,  iC,  1890. 

t')  185,  P.  JJ.,  1889. 
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mentioned  case  it  was  held  that  a  notice  which  bore  the  seal 
of  the  District  Judge  and  not  his  signature  hut  only  some 
illegible  initials  without  any  official  designation  was  materially 
defective,  but  the  learned  Judges  expressly  refrained  from 
deciding  "  the  general  question  whether  a  signature  in  initials 
"  only  hat  2:)3rfecthj  Ipgibli  and  leaving  no  doubt  as  to  the  name 
"  they  were  intended  to  represent  would  be  a  fatal  defect." 
Again  in  Wasawj  Sini]7i  v.  Etn'U  (^)  it  was  held  that  a  notice 
which  was  signed  in  his  own  name  by  the  Judge  was  not 
defective  merely  because  the  words  "District  Judge"  were 
impressed  with  a  stamp.  Tliis  is  a  direct  authority  upon  the 
point  and  I  have  no  hesitation  in  following  it. 

(c).  The  property  mortqaged  is  ivrongly  (hscribed  in  the  notice, 
one  of  the  hheioat  Nos.  being  given  as  U)  instead  of  51.  Under 
iSection  8  of  the  Regulation  the  Judge  must  "  notify  by  apnrw'ina 
"  under  his  seal  and  official  signature  that  if  ho  shall  not  redeem 
"  the  property  mortgage  i  in  the  manner,"  &c.,  and  no  provision  is 
made  that  the  property  shall  be  specifically  described.  In  the 
present  case  a  description,  which  is  by  an  obvious  slip  in  one 
particular  erroneous,  was  given  of  the  mortgaged  property,  but 
had  the  description  been  altogether  omitted,  the  validity  of  the 
notice  would  not  have  been  effected  thereby.  Surely  it  is  a 
redtictio  ad  absurdum  to  argue  that  a  slight  inaccuracy  in  that 
which  could  perfectly  well  have  been  entirely  left  out  is  sufficient 
to  invalidate  the  notice  ?  I  regard  the  description  of  the  property 
as  mei'C  surplusage  and  the  mistake  therein  as  innocuous. 

(3).  A  copy  of  th'.  application  and  the  notice  tvere  not  duly 
served  upon  the  mortgagor. 

This  objection  is  altogether  untenable.  The  evidence  of 
the  peon  (Mul  Chand)  and  Tahawar  clearly  proves  that  service 
was  duly  effected,  while  the  mortgagor's  statements  upon  this 
point  were  most  unsatisfactory.  He  cannot  "  remember  " 
whether  he  received  notice  nor  can  he  swear  that  the  hand- 
writing on  the  notice  is  not  his.  I  have  no  hesitation  in  finding 
that  service  was  duly  effected  upon  him.  The  only  question 
remaining  for  decision  is  whether  the  defendant,  Wali  Muham- 
mad, was  competent  to  effect  a  mortgage  of  the  land  which  was 
joint  of  himself  and  of  his  brother.  The  learned  counsel  for 
appelhint  did  not  lay  any  very  great  stress  upon  this  objection 
and  ill  my  opinion,  very  rightly  so,  nor  did  he  refer  me  to  any 
authority  in  support  of  the  contention.  On  the  other  hand,  Mr. 
Lai    Chand   stated,    without   demur  from   the   other  side,  that 

(>)  24,  P.  B.,  1895. 
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Wall  Maharamad  lias  a  power-of-attorney  from  his  brother 
autborising  him  to  mortgiige  the  joint  land.  No  issne  was 
framed  on  the  point  in  the  firsi.  Court,  nor  was  it  referi-ed  to 
in  the  written  cross-objections  filed  by  defendant  in  the  Divi^ional 
Court.  Under  these  circumstances  it  is  too  late  to  raise  the 
objection  now,  even  if  it  were  otherwise  good  and  valid.  Tn  nij' 
opinion,  however,  there  is  no  force  whatever  in  it. 

I  have  now  disposed  of  all  the  points  that  were  urged  on 
behalf  of  appellant  befoi^o  me,  and  as  arosult  I  find,  that  I  mnst 
decide  against  him  in  respect  of  each  of  thorn.  1  accordingly 
dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


Appkt-late  Side.- 


No.  6. 

Before  Mr.  Justice  Ghalterji. 
LAKHMI  NARAIN,-(Defeni.ant),— APPELLANT, 
Versus 
TARA  SINGH,— (Plaintiff),  \ 

CHARAN  DAS  AND  OTHERS,— [ —RESPONDENTS. 
Judgment- Debtors — (Dkfenpants),  ) 

Further  Appeal  No.  .574  of  1899. 

Mortgage — Mortgage  for  valuable  consideration — Intent  to  defeat  and 
delay  a  iwrticuhir  creditor  -  Froud. 

On  17th  June  1897,  plaintiU  suc.l  the  sons  of  L.  M.  for  an  unsecured 
debt,  and  on  the  same  day  applied  for  and  obtained  an  order  fcrattaclmient 
of  property  prior  to  judgment.  On  18tli  the  order  on  tlio  dtfcndants* 
objection  was  withdrawn,  but  a  fresh  one  vyas  asjain  granted  on  the  19th. 
On  17th  the  defendants  executed  a  mortgage-deed  of  all  their  property, 
movablo  and  immovable,  including  outstanding  debts  in  favour  of  tlio 
appellant.  The  plaintiff  on  getting  his  decree  in  the  lirst  Court  immedi- 
ately attached  certain  houses  wliich  were  sold  by  auction,  the  appellant 
objected  as  mortgagee,  and  the  houses  were  ordered  to  bo  sold  subject  to 
Lis  mortgage. 

The  plaintiff  then  brought  the  present  suit  to  sot  aside  the  above 
order,  on  the  ground  that  the  inortgnge  was  fraudulent  and  mado  in  order 
to  defeat  hia  claim,  and  was  also  subsequent  to  the  issue  of  the  inoLlliitory 
order. 

The  Courts  below  decreed  the  claim,  holding  that  the  mortgage  was 
not  bond,  fide  and  was  effected  with  full  knowledge  of  the  plaintiff's  suit 
and  the  issuo  of  the  prohibitory  order,  and  was  practically  intended  to 
deprive  him  of  Ins  right  to  re  ilizo  his  debt  from  L.  M.'s  estate,  and  although 
a  good  deal  of  the  consideration-money  was  devoted  to  paying  off  other 
creditors  of  the  deceased,  it  was  void. 
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Ou  furfclicr  appeal  to  the  Chief  Court, 

Held,  that   though  the    appellant   intendei   to   pay  the    consideration 
entered  in  the  deed  in  full,  and  it   was  to    be  paid  to   creilitors   and  not  t 
tho  debtors,  yet  as  he  entered  in  Ids  deed   property  ovoi-  which  he  did  not 
really  mean  to  claim  a    lien  and  Avhich  ho  allowed  to   remain  in  the  mort- 
gagors' hands  for  their  benefit  and  joined  with  the   mortgagors  in  getting  I 
the  deedLexecjjtedm   order  lqjie/£at.and.ii^^  I 

of  his  debt,  upon  the    authorities  and   under  the    rule    of  equity    and  good  / 
conscience  it  was  void  against  the  plaintiff.  ■ 

jTioi/ne's  Case  ('),  Cad  >gan  v.  Ke'.inett  {"-),  Worsley  v.  Da  Mattos  (';, 
Holmes  V.  Penney  {*),  Harinanv.  Richud-  (*),  Bott  v.  Smith  (®),  followed. 
Abdul  Hye  v.  Mir  Muhammad  Ilozaffar  Hossaiii  (J),  Copis  v.  Middle'on  (*), 
Golden  v.  Oillam  (^),  Joshua  v.  The  Allianch  Bank  of  Simld  {'"),  Mas-'ammat 
Chand  Kour  v.  Mussammat  Fajjo  ("),  referred  to.  Wood  v.  Dtjjte  ('*), 
Darvill  v.  Terry  (•^),  Rangilbhai  Kalyaidas  v.  Vi-iayalc  Vishnu  ('^),  Moti  Lai 
Riivichand  v.  Utam  Jagjivandas  ('■'),  Nana  v.  Routmal  ("'),  Lslmn  Chiinder 
Das  Sarkar  v.  Bithu  Sirdar  (''),  Narayana  Pattar  v.  Viraragh'iwan  Paltar  ('^), 
Lahha  Mai  v.  Mala  ("),  Ram  Burun  Singh  v.  Jankee  Sahoo  (*"),  and 
Scth  Kaalur  Chand  v.  Mun-jal  Sen  (*'),  distinguished. 

Further  appeal  fr::m  the  order  of  Major  E,  liiglis,  Dioislonal  .Jadge^ 
Slulkol  Division,  dated  1th  April  1899. 

Lai  Chand  and  Lajpat  Rai,  for  appellant. 

Ishwar  Das,  for  respondents. 

The  jadgmeut  of  tho  learned  Judge  was  as  follows  : 

Cii.VTTERjr,  J. — Tho  material  facts  are  safficiontly  stated  \\th  Anal.  1900 
in  the  jadgnionts  of  the  Lower  Gv)urt3.  Tiie  plaintiff  and 
others  were  creditors  of  one  Lidha  M  il,  deceased,  and  the 
defendant  Lilchmi  Naraiu's  father,  Ram  Xarain,  was  also  one 
of  them.  On  17th  Swixq  1897  the  plaintiff  sued  the  sons  of 
Ladha  Mai  for  Rs.  1,800,  principal  and  interest,  and  on  the 
same  day  applied  for  and  obtained  an  order  for  afctachmant  of 
property  prior  to  jadgment  against  the  defendants.  On  the 
ISth  the  defendant  objected,  on  which  the  order  was  withdrawn 
and  a  fresh  one  granted  in  plaintiff's  favour  on  1 9th  June. 
But  on  17th  June  the  defendants  had  already  executed  a 
mortgage-deed  for  Rs.  5,000  of  all  their  property,  movable 
and   immovable,  including  outstanding  debts  and    all  goods   in 

(')  1  Smith's  Leading  Cases,  9th      ('i)  113,  P.  R.,  1880. 

Ed.,  1.  ('^)  7,  Q.  B.,  892. 

(*)  Coivp.,  434.  (")  30  L.  J.  Ex.,  355. 

b)  1  Bnrr.,  474.  (")  L  L.  R.,  XI  Bom.,  6GG. 

(<;  26  L.  J.  Gh.,  179.  ('^)  I.  L.  R.,  XIII  Bom.,  431. 

(*)  22  L.  J.  Ch.,  lOGG.  ('")  I-  L.  R.,  XXII  Bom.,  255. 

(«)  21  Beav.,  511.  ('^)  I.  L.  R.,  XXIV  Calc,  825. 

(■)  J.  L.R,X  Calc,  GIG.  n  I.  L.  R.,  XXIII  Mad.,  184. 

(8)  2  Madd.,  410.  (•»)  21,  P.  /?.,  1875. 

(9)  i.  «.,  20  Ch.  Dn.,  389.  ("-")  XXII  W.  R.,  473. 
(•«)  /.  L.  R.,  XKH  Calc,  185,  (=')  G8,  P.  B.,  1895. 
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the  shop  of  Billa,  defendant,  including  brass,  copper  and  iron 
vessels  in  favour  of  Lakbmi  Narain.  The  consideration  was 
received  thus  : — For  expenses  of  registration  Rs.  127-3-3  ;  certain 
specified  debts  paid  to  creditors  Rs.  3,369-12-9;  Rs.  1,503 
kept  in  deposit  with  the  mortgagee  to  pay  certain  other 
creditors.  The  deed  was  produced  for  registration  on  9th 
October,  but  the  mortgagors  did  not  agree,  in  consequence  of 
which  registration  was  refused  by  the  Sub- Registrar,  but 
finally  ordered  by  the  Registrar  on  4th  November. 

The  plaintiff  ultimately  got  a  decree  for  Rs.  2,055-12-6, 
including  costs,  on  24th  November  1897,  in  the  Court  of  the 
Divisional  Judge. 

Before  that  date,  i.e.,  soon  after  getting  his  decree  in  the 
first  Court,  plaintiff  attached  ceitain  houses  which  were  sold 
by  auction  on  oth  November  1897.  But  on  4tli  November 
Lakhmi  Narain  put  in  his  objection  as  mortgagee  under  the 
deed  of  17th  June  which  was  finally  accepted  on  9th  July 
1698  by  ordering  the  attached  houses  to  be  sold,  subject  to  the 
mortgage. 

The  present  suit  is  brought  by  plaiutift'  to  set  aside 
this  order,  on  the  ground  that  the  mortgage  was  fraudulent 
and  made  in  order  to  defeat  his  claim  and  was  also  subsequent 
to  the  issue  of   the  prohibitory  order. 

The  Courts  below  have  decreed  the  claim  holding  that  the 
mortgage  was  not  ho7id  fide  and  was  effected  with  full  know- 
ledge of  the  plaintiff's  suit  and  the  issue  of  the  prohibitory 
order,  and  was  practically  intended  to  deprive  him. of  his  right 
to  realize  his  debt  from  Ladha  Mai's  estate,  though  a  good 
deal  of  the  consideration-money  was  devoted  to  paying  off 
other  creditors  of  the  deceased.  They  also  hold  that  eome  of 
the  debts  were  over-stated  in  the  deed,  that  there  was  no 
proper  list  or  description  of  the  outstandings  and  movable 
property  mortgaged  nor  any  possession  given  over  the  latter, 
oil  showing  that  the  deed  was  executed  in  a  hurry  and  pointing 
to  the  intention  to  defeat  the  plaintiff's  claim. 

Lakhmi  Narain  appeals  urging  that  the  debts  were 
correctly  stated  in  the  deed,  that  there  was  no  legal  bar  to  tho 
alienation  even  if  tho  effect  or  object  of  it  Avas  to  defeat  tho 
plaintiff's  claim,  and  that  the  transfer  to  him  is  a  mortgage  and 
not  a  sale  of  Ladha  Mai's  property. 

The  lower  Courts  do  not  find  that  the  sums  stated  to  bo 
duo  to  Parmanaud,  Bhawaui  Shankcr,  Nanak  Chand,  Kirpa 
Ram    and   Thakar   Das,   Prub    Dyal,     Hcmraj,    Palamul  and 
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Lakhmi  Narain  and  others  in  the  deed  of  mortgage  were  wholly 
fictitious,  but  simply  that  they  were  exaggerated,  nor  that 
the  sums  which,  according  to  the  evidence,  the  defendant 
Lakhmi  Narain  paid  to  certain  of  the  creditors  were  not 
actually  paid.  As  regards  Parmanand,  it  is  urged  for  appellant 
that  he  was  called  as  a  witness  by  the  plaintiff  and  was  given 
up  and  this  is  the  case.  T  do  not  think  it  can  be  at  all  held 
that  his  debt  is  not  correctly  entered  in  the  deed.  As  regards 
the  others  the  alleged  exaggerations  are  explained  by  the 
creditors  on  oath,  and  I  do  not  think  that  any  presumption  of 
conscious  bad  faith  can  be  dx-awn  against  the  defendant- 
appellant  even  if  the  overstatements  are  proved  which  they 
cannot  be  said  to  be.  We  are  only  concerned  with  the  good 
faith  of  the  alienee  and  not  of  the  alienor,  and  in  the  absence 
of  positive  evidence  expressly  or  by  reasonable  implication 
e.stablishing  the  fact.  I  consider  it  unsafe  to  hold  that  Lakhmi 
Narain,  appellant,  conspired  with  the  mortgagors  to  over-state 
the  amounts  of  the  debts  in  order  that  the  debtors  might 
derive  some  advantage  therefrom.  I'limd  facie  these  debts 
must  be  held  to  have  been  actually  due  at  the  time  of  the  deed. 

As  regards  the  outstandings  hypothecated  by  the  deed 
the  bonds  due  to  the  d'ibtois  have  simply  been  mentioned,  but 
not  the  sums  actually  due  from  the  obligors,  nor  were  shop 
goods  and  property  viilued  in  the  deed.  The  first  Court 
is  right  in  saying  that  this  is  unsatisfactory  procedure  as 
respects  the  mortgagee,  as  the  amounts  payable  by  the  obligors 
might  be  less.  The  security  may  be  ample  for  the  mortgagee 
w  ithont  including  the  outstandings,  but  it  either  shows  that 
the  deed  was  executed  in  a  great  hurry,  or  that  there  was  some 
ulterior  reason  for  the  mortgagors  making  over  all  their 
property  to  the  mortgagee.  If  the  mortgagee  had  been 
including  these  bonds  in  his  own  interests  he  would  have  taken 
more  care  to  ascertain  the  debts. 

This  remark  applies  with  greater  force  to  the  movable 
property  in  the  mortgagors'  shop  and  their  pots  and  pans  which 
liave  been  included  in  the  mortgage.  They  are  not  specified 
in  the  deed,  but  are  said  to  be  entered  in  a  separate  list.  Lakhmi 
Narain  was  unable  to  produce  this  list  and  said  he  had  lost  it, 
which  is  a  very  unlikely  story.  He  admittedly  never  had 
possession  of  these  articles  which  remained  with  the  debtors 
as  before.  He  is  said  to  have  instituted  criminal  proceedings 
under  Section  406,  Indian  Penal  Code,  against  the  debtors,  but 
this  was  probably  a  mere  make-believe  as  it  is  not  clear  how 
he  could  succeed    without  a  list  certified  or  signed   by   the 
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debtors.  A  general  bill  of  sale  of  all  the  debtors'  goods 
when  possession  is  not  transferred  is  frequently  a  suspicious 
transaction  and  the  cover  for  a  fraud  upon  the  creditors.  The 
case  is  more  so  when  the  deed  is  executed  in  a  groat  hurry, 
and  there  is  no  list  prepared  and  made  over  to  the  pui'chaser 
nor  any  valuation  made.  A  mortgage  of  this  chara:3ter  stands 
practically  on  the  same  footing,  while  the  livpothecation  of 
all  the  debfcoi-.s'  shop  goods,  such  as  metal  vessels,  is  a  somewhat 
unusual  proceeding  which  only  increases  the  suspicion  against 
the  object  of  the  deed. 

It  is    proved  beyond  doubt  that   there    was    a   meeting  of 
the   creditors    or   the   bulk   of   them   immediately   before    the 
plaintiff's  suit  was  filed.     It  was   proposed  that  thsy  should  all 
take  the  principal  amount  due  to  each  and  forego  the   interest. 
Lakhmi   Narain's  father    was   a   creditor   and    Lakhmi   Narain 
himself  was  present.     All  the  creditors  are  said  to  have  agreed 
except   the   plaintiff   who   refused.     He   left  the    meeting   and 
immediately  brought  his  suit   and  applied  for   attachment  prior 
to  decree.     That  vei-y    day  this   mortgage-deed  was   executed. 
"Phe  whole  circumstances  inevitably  lead  to  the   conclusion  that 
the  deed  was  executed  in  order  to  prevent  plaintiff  from  recover- 
ing  his   debt   by  process    of  execution.     This  at  once  explains 
why  the  deed    was  written  in   such  a   hurry   that  many  of   its 
details  were  incomplete,   why  all   the  goods  of  the  debtors  and 
their  movable   property  Avere    pledged   without  valuation    and 
without  possession  being  made  over,  or  a  list  prepared,  and  why 
plaintiff    applied    for    an    attachment    before    judgment     the 
moment  he  tiled  his  suit.     That  the  debtors  afterwards  refused 
to   register     the    deed   is   of  small  moment.     They  may   have 
thought  that  they  had   not  made  a  prudent  bargain  in  putting 
themselves    so  much  in  the  appellant's  power,  but  their  attempt 
to  draw  back  was  too  late  and  failed.     It  is  also  worthy  of   note 
that  Charn  Das,  defendant,  snid  in  his  application  to   set  aside 
the    first  order    of    attachment   that    he     had  jewels    worth 
Rs.    20,000,   and   that   this   statement  was   false.     Of   course 
Lakhmi  Narain  is  not    directly   responsible   for   his    falsehood, 
but  it  is  a  piece  of     circumstantial  evidence    which     throws 
some   light  on   the   object  of    the   transaction    impugned   by 
the  plaintiffs.     There  can  bo  no  doubt  that  the  debtor's  object 
was  fraudulent  at  least  as  respects  the  plaintiff,  and  it  is  impos- 
sible to  believe  that  Lakhmi   Narain   who  was  fully  avvarc  of 
all  the  facts  and  must  have  known  the  result  of  the   mortgage 
on  the  plaintiff's  prospects  of  realizing  his  debt  was  ignorant  of 
the  motive  of  the  debtors. 
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The  Lower  Courts  may  have  been  wrong  on  the  evidence 
in  hoLling  tlie  arnonnts  of  the  debts  e?itered  in  the  deed  to  have 
been  exnggerated,  but  tliej  are  presumably  right  in  their  view 
as  regards  the  mortgage  of  outstandings  and  clearly  so  as 
legards  the  goods  and  movable  property  of  the  debtors.  From 
the  peculiar  features  of  the  deed  and  the  attendant  circum- 
stances they  drew  tlie  inference  that  the  deed  was  not  written  in 
good  faitli,  and  as  explained  above,  I  am  not  prepared  to  come  to 
a  different  finding. 

I  hold  then  that  though  Lakh  mi  Narain  meant  to  pay  the 
consideration  entered  in  the  deed  in  full,  he  entered  in  his  deed 
property  over  which  he  did  not  really  mean  to  claim  a  Hen  and 
which  ho  allowi'd  to  r^'main  in  the  mortgagors'  hands  for  their 
benefit,  and  that  he  joined  with  the  mortgagors  in  getting  the 
deed  executed  in  order  to  defeat  tlio  claim  of  the  plaintiff. 

It  is  a  nice  question  of  law  h  >w  far  such  a  deed  is  valid  as 
against  the  plaintiff.  The  deed  is  valid  as  against  the  transfer- 
ors and  probably  good  as  against  the  whole  world,  but  as  its 
intention  was  to  defeat  the  claim  of  the  plaintiff  then  about  to 
sue  it  cannot  be  said  to  have  been  executed  in  good  faith  as  fur 
ho  is  concerned.  It  is  not  a  deed  for  the  payment  of  all  the 
creditors  of  the  mortgagors.  Certain  debts  are  specified  in  it, 
but  though  plaintiff  was  ac^.ually  pi-esent  at  the  meeting  of 
creditors  at  which  certain  terms  were  proposed  to  them  and 
was  pressing  for  immediate  settlement  of  his  claims,  his  name 
was  omitted,  although  others  were  entered  who  had  not  realized 
their  debt  from  Likhini  Xarain  even  at  the  date  of  his  examin- 
ation in  Court  after  the  intention  of  this  suit.  The  inclusion 
of  all  the  property  of  the  debtors  and  the  fact  that  possession 
was  not  taken  of  some  of  the  movable  property  nor  meant  to 
be  taken  i.s  a  further  proof  of  bad  faith. 

Tiie  Indian  Law  on  the  subject  of  fraudulent  transfers  is 
comprehensively  given  in  Section  53  of  the  Transfer  of  Property 
Act,  18S2,  which  enacts  that  "  every  transfer  of  immovable 
"  property  made    with  intent  *         *         *  *       i^  defeat 

"or  delay  the  credit:ors  of  the  transferor  is  voidable  at  the 
"  option  of  any  person  so  defrauded,  defeated  or  delayed."  This 
section  deals  with  immovable  property  alone,  but  the  same 
principles  apply  to  the  case  of  other  property  and  immovable 
property  was  included  in  the  present  deed.  The  Act  is  not  in 
force  in  the  Punjab,  but  the  i)rinciples  it  embodies  are  founded 
on  equity  and  justice  and  are  of  universal  application  tbrough- 
out  India.  The  section  reproduces  some  of  the  provisions  of 
two  English  Statutes— 13  Elizabeth.  C.  5  and  27  Elizabeth.  C.4, 


24  CIVIL  JUDGMENTS— No.  6.  [  Record 


repealed  by  the  Act,  bat  those  Statutes  have  been  declared  to  be 
in  affirmance  of  the  Common  Law  of  England  and  the  principles 
on  which  they  proceed  are  bindino;  in  this  Province  aa  elsewhere. 
Pollock  on  the  Laio  of  Frmci  in  British  Iniii,  pa^es  81  and  82. 
This  view  has  the  snpport  of  Mieir  Lordships  of  the  Privy 
Council,  Abdul  Hye  v.  Mir  Muhammad  Mozaffar  Hossein  Q)  at 
page  625.  English  cases  on  the  Statutes  and  Indian  cases  on 
Section  53  of  the  Transfer  of  Property  Act  can  th  erefore  bo 
legitimately  considered  in  order  to  see  thoir  effect  upon  the 
question  before  me.  The  casea  are  numerous  and  deal  with 
different  forms  of  fraudulent  conveyances,  and  I  do  not  propose 
to  enter  into  an  exhaustive  discussion  of  them.  It  is  obvious 
that  the  decision  in  a  particular  case  must  to  a  great  extent 
depend  upon  the  facts  of  that  case.  I  shall  notice  only  a  few 
of  the  more  important  authorities  which  appear  to  me  to  be  of 
use  as  guides  to  a  correct  decision  in  the  present  instance.  The 
point  I  have  to  decide  is  whether  a  transfer,  in  this  case  a  mort- 
gage, for  valuable  consideration  in  which  both  the  mortgagor 
and  mortgagee  have  it,  as  one  of  the  objects  in  view  in  getting 
the  deed  executed,  to  defeat  and  delay  a  particular  creditor, 
is  good  as  against  such  creditor. 

The  English  cases  are,  I  think,  unanimous  that  the  mere 
existence  of  consideration  is  not  sufficient  to  take  the  convey- 
ance out  of  the  operation  of  the  Statutes.  Twynes  case  (*)  is  an 
instance  in  point.  Twyne  had  to  recover  a  true  debt  from  the 
grantor  Pierce,  but  the  secrecy  of  the  transfer  and  the  non- 
delivery of  possession  was  held  to  vitiate  it.  It  was  held  to  be 
no  transfer  at  all,  but  merely  a  shield  to  protect  the  property  of 
Pierce,  who,  in  spite  of  the  grant,  continued  to  be  the  owner 
from  the  attachment  by  other  creditors.  The  case  is  not  exactly 
apposite  here  as  the  mortgage  to  Lakhmi  Naraiu  was  intended 
to  take  effect  as  a  transfer  in  his  favour  except  as  to  certain 
property  comprised  in  the  deed. 

The  result  of  the  English  decisions  is  thus  summed  up  in 
Story's  Equity  Jurisprudence,  2nd  English  Edition,  Section 
369.  •'  *  *  *  A  conveyance,  even  if  for  a  valuable 
"  consideration,  is  not,  under  the  Statute  of  the  13  Eliz.,  valid 
"in  point  of  law  from  that  circumstance  alone.  Ifc  must  also 
*'  be  hondfih,  for  if  it  be  made  with  intent  to  defraud  or  defeat 
"creditors,  it  will  be  void,  although  there  may,  in  the  strictest 
"  sense,  be  a  valuable,  nay,  an  adequate  consideration.  This 
"  doctrine  was  laid  down  in  Twyno's  case,  and  ifc  has  ever  since 
(»)  I.    I.  /?.,  X  Calc,  016.         (*)  Smith's  Leading  Cnscs,  9th  Ed.,  1. 
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["  been  steadily  adhered  to.  Cases  have  repeatedly  been  decided, 
'•in  which  persons  have  given  a  full  and  fair  price  for  goods, 
I"  and  where  the  possession  has  been  actually  changed  ;  yet  being 
?*  done  for  the  purpose  of  defeating  creditors,  the  transaction  has 
^'been  held  fraudulent,  and  therefore  set  aside.  Thus,  where  a 
person,  with  full  knowledge  of  a  decree  against  the  defendant, 
f*  bought  the  house  and  goods  belonging  to  him,  and  gave  a  full 
r  price  for  them,  the  Court  said,  that  the  purchase,  being  with  a 
'"  manifest  view  to  defeat  the  creditor,  was  fraudulent,  and, 
"  notwithstanding  the  valuable  consideration,  void.  So  if  a 
"  man  should  know  of  a  judgment  and  execution,  and,  with  a 
"view  to  defeat  it,  should  purchase  the  debtor's  goods,  it  would 
"  be  void ;  because  the  purpose  is  iniquitous." 

In  Kerr  on  Fraud,  2nd  Edition,  page  193,  the  rule  is  simi- 
larly laid  down. 

The  leading  cases  upon  which  the  above  statement  of  the 
law  is  based  are  Cadogan  v.  Kennett  Q),  Worsley  v.  De  Matlos  ("), 
Rvhnes  v.  Penney  (<^),  Barman  v.  Richnrds  (*),  Butt  v.  Smith    (^). 

The  principle  underlying  these  cases  is  that  good  consider- 
ation alone  is  not  sufficient,  and  that  the  deed  must  be  executed 
in  good  faith  in  order  to  avail  against  creditors  whose  remedies 
are  affected  by  the  conveyance.  The  words  good  faith  are  not 
defined,  but  it  does  not  require  authority  to  show  that  an  inten- 
tion to  defeat  or  delay  creditors  is  opposed  to  good  faith,  and  a 
conveyance  whose  object  is  to  deprive  creditors  of  their  right 
to  recover  their  dues  from  their  debtors'  property  or  to  obstruct 
them  in  doing  so  is  void  as  against  them. 

The  mere  knowledge  that  a  suit  is  pending  or  a  decree  is 
about  to  be  executed  is  not  necessarily  conclusive  proof  of  an 
intention  to  defraud  on  the  part  of  the  transferee  even  though 
that  may  be  the  debtor's  sole  object.  Wood  v.  Dixie  (J")  seems 
to  lay  down  broadly  that  a  sale  of  property  for  good  consider- 
ation is  not  void  merely  because  it  is  made  with  intent  to  de- 
feat the  expected  execution  of  a  judgment-creditoi',  but  Lord 
Chief  Justice  Deninan  uses  the  Avord  bond  ride  also  in  connection 
with  the  conveyance.  It  was  followed  in  Darvill  v.  Terry  ("), 
But  the  facts  of  these  cases  do  not  appear  to  show  fraud  on  the 
part  of  the  transferees.  In  the  first  case  money  was  owing  to  the 
purchaser  who  had  advanced  it  previously  to  the  seller  Phillips, 


(')  Goivp.,  434.  (^)  22,  L.  J.  GK,  lOGG. 

0)  1  Burr.,  47-4,  475.  {^)  21,  Bcav.,  511. 

C)  26,  L.  J.  Ch.,  17'J.  ('>)  7,  Q.  B.,  802. 

(')  30,  L.  J.,  £....355. 
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to  relieve  him  from  an  execution  at  the  suit  of  one  Norton. 
Afterwards  Phillips  being  unable  to  pay,  executed  the  convey- 
ance to  the  plaintiff,  and  another  creditor  took  out  execution 
against  the  seller  on  the  very  day  the  valuation  was  completed. 
Here  it  is  clear  to  me  that  creditor  was  seeking  to  recover  his 
money  which  was  unsecured,  and  the  knowledge  that  execution 
was  about  to  issue  would  naturally  make  him  more  anxious  to 
get  a  conveyance  before  execution  was  taken  out.  He  doubt- 
less intended  to  defeat  the  execution-creditor  in  favour  of  his 
own  debt,  but  this  was  legitimate  and  involved  no  fraud  upon  the 
creditors'  rights.  In  the  second  case  money  was  bond  fide  lent 
to  the  debtor.  The  Statute  (13  Eliz.,  C.  5)  is  not  meant  to 
"restrain  honest  dealings  and  transactions  between  man  and 
"man"  as  was  pointed  out  by  Sir  Thomas  Plumer,  Vice- 
Chancellor,  in  Copis  v.  iJiddleton  (}),  and  by  Lord  Justice  Fry 
in  Golden  v.  Gillam  (^). 

Turning  now  to  the  Indian  authoiities,  for  the  English 
cases  have  only  an  indii-ect  bearing  on  the  question  before  me, 
r  think  the  above  principles  have  on  the  whole  been  steadily 
accepted  and  followed  in  this  country,  liangilhhai  Kalyandas^ 
c3"c.,  V.  Vinayak  Vismo  and  anvther  (^),  quoted  for  the  respond- 
ents, has  only  a  remote  bearing  on  the  present  case.  The 
doctrine  of  the  Statute  was  followed  and  the  sale  was  set  aside 
on  various  grounds,  most  of  which  are  foreign  to  the  present 
case  and  need  not  therefore  be  considered,  ilohhil  Tiavichand 
v.  JJtam  Jagjivandas  C^)  professes  to  follow  the  same  principles, 
and  the  sale  in  dispute,  which  was  in  consideration  of  an  exist- 
ing debt  which  the  creditor  was  pressing  the  seller  to  pay,  was 
upheld.  The  case  seems  to  fall  under  the  rule  laid  down  in 
Wood  v.  Dixie  (f).  In  Nana  v.  lioutmal  (")  the  sale  was  set 
aside  as  fraudulent  on  grounds  similar  to  those  of  Rangilbhai's 
case.  Joshua  v.  The  Alliance  Bank  of  Simla  (^)  was  a  case  under 
Section  53  of  the  Transfer  of  Pi'opcrty  Act,  and  the  transfer  was 
set  aside  as  against  the  creditor,  hi  Ishan  Chundtr  .Dos  Sarhar 
V.  Bishu  Sirdar,  ^c.  i^),  it  is  pointed  that  knowledge  of 
an  impending  execution  docs  not  vitiate  a  transfer  for  valuo 
and  though  the  transferor  may  intend  to  defeat  the  execution- 
creditor,  the  transferee  may  believe  that  the  money  is 
intended  for  the  payment  of  creditors.  But  it  very  perti- 
nently observes  that  "  it  would  be  almost  a  contradiction  to  say 
"that  a  transferee  for  value,  who  takes    the  transfer   with  the 

(')  2  Madd ,  410.  (*)  7,  Q.  B.,  892. 

(■■')  L.  R.,  20  Ch.  D,K,  389.  («)  1.  L.  R.,  XXII  Bom.,  255. 

(»)  /.  L.  Ii.,XI  Bom.,  GOG.  (')  I.  L.  li.,  XXII  Calc,  185. 

(*)  I.  L.  H.,  Kill  Bom.,  434.  {">)  I.  L.  B.,  XXI  V  Calc,  825. 
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"intention  of  helping  the  transferor  to  convert  his  immovable 
i"  property  into  money,  which  can  bo  easil}''  concealed  and  thns  to 
["  defeat  or  delay  his  creditors,  shoald  nevertheless  be  treated  as 
P*  a  transferee  in  good  faith,  and  the  transfer  to  hira  upheld, 
;•'  thono-h  Section  53  says  that  a  transfer  made  with  sach  inten- 
1*'  tion  is  voidable  at  the  option  of  the  creditors."  It  takes 
^practically  the  same  view  as  I  do  of  Wo  d  v.  Dixie  (}).  Another 
[fact  pointed  out  in  the  judgment  is  that  Section  53  of  the 
[Transfer  of  Property  Act  goes  further  than  the  English  Statute, 
[so  that  if  the  principles  of  the  section  apply  to  the  Punjab 
'reater  strictness  would  be  required  in  the  matter  of  good  faith. 
[See  also  Narayana  PaWir  v.  Viraraghavan  Paltir  (-).  I  do  not 
think  it  necessary  to  refer  to  the  earlier  cases  which  more  or 
[loss  lay  down  the  same  principles. 

In  this  Province  the  cases  bearing  on  the  point  are  few. 
[n  Lakha  M d  v.  Mult,  ^c.  (^),  quoted  for  the  appellant,  it  was 
leld  that  a  judgment-debtor  is  at  liberty  to  sell  his  property 
it  any  time  before  seizure  or  until  it  is  in  custodia  legio,  although 
'^his  intent  may  be  to  defeat  or  delay  the  jadgment-creditor,  and 
that  such  alienation  can  only  ba  vitiated  by  proof  that  there 
was  really  no  sale,  and  that  the  object  of  the  transaction  was 
to  put  the  property  in  a  state  of  concealment.  This  is  a  case 
before  the  passing  of  the  Transfer  of  Property  Act  which 
embodied  the  rule  applicajplo  to  sucli  transfers  previously 
prevailing  authoritatively  for  those  parts  of  India  to  which  it 
extends.  The  first  proposition  embodied  in  the  head-note 
appears  to  be  unexceptionable.  It  is  identical  with  that  laid 
down  (Ram  B-irun  Singhy.  Jankee  Sahoo  (*))',  where  the  effect  of 
knowledge  on  the  part  of  the  purchaser  is  also  correctly  and 
cautiously  expressed.  The  rule  enunciated  in  regard  to  what 
constitutes  a  fraudulent  transfer  as  respects  the'creditors  in  the 
judgment  is  also  correct,  but  in  my  opinion  as  far  as  it  "oes  is 
incomplete  in  that  it  does  not  refer  to  cases  where  consideration 
has  passed,  but  the  object  is  to  help  the  judgment-debtor  to 
conceal  his  property  in  order  to  defeat  or  delay  his  creditors. 
On  the  other  hand,  in  Mnsiammai  Gkand  Kour  v.  Mussammat 
Fajjo  (^),  Mr.  Justice  Brandreth  expressed  views,  with  reference 
to  transfers  which  are  effected  foi-  such  an  object  similar  to 
those  above  enun'Mated.  See  page  283.  iieth  Knstur  Chand  v. 
Mangal  Sen,  S^r.  (f'),  cited  for  the  appellant,  relates  to  a  wholly 
different  point,  and  has  no  application. 


(')  7,  Q.  /?.,  802.  (^)  XXII,  W.  R,  473. 

C-)  I.  L.  R.,  XXIII  Mad.,  18t.         (')  li;i,  P.  R.,  1880, 
C)  21,  P.  R.,  1875.  (")  G8,  P.  R.,  1895. 
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1  have  already  found  on  the  facts  that  the  consideration  stated 
in  the  deed  of  mortgage  was  intended  to    pass,  and  was   not  ficti- 
tious, and  that  it  was  to  bo  paid  to  creditors  nnd  not  to  the  debtors. 
So  far  this  case  is  distinguishable  from  most  of  the   cases  cited 
above.    I   have   also   found   that   the   mortgagors    intended     to 
defeat  the  plaintiff's   claim   as    he   had    not   agreed  to   forego 
interest,   and  that  Lakhmi  Narain   was  fully    cognizant  of   this, 
and  farther  that  he  also  joined  in  the   iransaction   to    help   the 
mortgagors    to    attain    their   object.     His    father   was   also    a 
previous   creditor,  and  had  the  deed  been  executed  for  a  portion 
of  the  property  for  the  sum  due  to  him  it  would  have   been  good 
even  if  it  was  known  or  intended  to  have  the  effect  of  depriving 
other  creditors  'pro  tanto.     It  is  perfectly  legitimate,  apart   from 
cases  falling  under  the  provisions  of  the  Bankruptcy  Law,  for  a 
man  to  do  his  best  to  lecover  his  own  money  even  though    sucli 
recovery  would  deprive  other   creditors.     Bat   here   he   took  a 
mortgage  of  the   whole   property   and    advanced   other   money 
with  intent  to  defeat   the   plaintiff's  claim.     Even   this  alone 
would   perhaps  have  not  avoided  his   deed   as    his   act   did   not 
enable  debtors  to  convert  their  assets  into  cash  for  concealment, 
but  was  intended  for  the  benefit  of  certain    other   creditors  ;   at 
least  his  good  faith  would  have  been  arguable  on  such  aground. 
But  Lakhmi  Narain  went   further.     He   got   property   not   in- 
tended to  be  handed  over  to  him  as   security   for  his   advance, 
but  to  be  retained   by  the   judgment-debtors   for   their    benefit, 
included  in  his  deed,  the  hurry  and  incompleteness  of  which   in 
certain  details  shows  his  purpose  clearly. 

I  hold  therefore  that  as  quoad  such  property  the  effect 
of  the  deed  is  to  defeat  and  delay  the  phiintiff's  realization  of 
his  debt,  and  as  this  was  the  object  of  the  transfer  the  deed  is 
void  as  against  the  plaintiff  upon  the  authorities  and,  in  any 
case,  under  the  rule  of  equity  and  good  conscience. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  7. 

Before  Mr.  Justice  Chatlerji. 

.  SUDHU  SINGH,— (Plaintiff),— PETITIONER, 

Bkvision  Side.  }  Versus 

(  LEHNA  SINGH  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 
Civil  Revision  No.  1581  of  1899. 

Cordrihutiov^  suit  fur— Joint  icrnng-docrs  —Decree  for  Jamafjen — Suit  not 
maintai  nolle. 
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H.  S.  an'l  othpr«  broiiglit  a  suit  ngainst  the  plaintiff  and  defendants 
in  the  present  suit  for  possession  of  a  plot  of  Ini'l,  damages  for  demolition 
of  a  wall,  and  removal  of  building  materials.  In  that  suit  the  parties 
to  tlio  present  dispute  denied  H.  S.'s  title  and  the  other  allegations  iti  his 
plaint,  but  the  suit  was  decreed  with  costs  and  R=(.  50  damages,  the  whole 
of  which  were  realized  from  the  plaintiff  who  brongiit  the  present  suit 
for  contributi'in  against  his  former  co-defen'lants.  Tlie  L')wer  Court  found 
that  as  the  i^laintiff  and  defendants   Isnovv  parfectly  well    that   they    were 

both  acting  wrongfully  and  had  filed  a    false   defence    in  the    former    suit, 

disallowed  the  present  claim. 

IJeld  that  the  suit  for  contribution  was  not   maintainable,    the    parties 

being  joint  wrong-doers  in  the  common  sense  of  the  word  as  well  as  in    law. 

Earamovi  Da^si  v.  Hayi   Churn   Chowdhrij    ('),    Gohind   Chunder   Xundy  \. 

Svigohindh  Clioivdlirij  {^),   Vayangnra   Vadalca    Vittal   Manja   v.   Poriyangot 

Padingara  Kurvppoth  Kadugochen  Nayar  (^),  Fahire  v.  Tasadduq  Uusain    (''), 

followed.  Sreeputtij  Boy   v.   Loharain   Roy    ("'),    referred   to,     and    Ruthu 

Sirdar  v.  Slmjoo  Purawarink  (^),  distinguished. 

Petition  fur  revinon  of  the  order  of  Ciptain  R.  C.    S.    Macauftland, 
Judge,  Sinall  Cause  Court,  FeroZ''pore  Cantonment,  dated 
'i9th  July  \S99. 

Shelverton,  for  petitioner. 

K.  C.  Chattcrji,  for  respondents. 

The  judf^ment  of  the  learned  Judge  was  as  follows  : 

CiiATTEicjr,  J,— In  this  case  the  parties  were  sued  in  1895  6th  Augt.  1900. 
by  one  Harnam  Singh  and  certain  other  persons  for  possession 
of  a  plot  of  land  and  for  damages  for  demolition  of  a  wall  and 
removal  of  building  materials.  In  reply  they  denied  the  then 
plaintiffs'  title  and  the  other  allegations  in  the  plaint.  The 
Court  finally  gave  a  decree  for  po.ssession  and  Rs.  50  damages 
and  costs  against  them  in  favour  of  the  plaintifEs. 

The   present   plaintiff,    Sudhu    Singh,   has    now  sued   his 

former  co-defendants  in  the  Small  Cause  Court   of  Ferozepf»ro 

Cantonment  for  contribution,  alleging  that  the  former  plaintiffs 

have  realized  the  whole  ca.sh  decree  from  him.     The  defendants 

plead  inter  alia  that   as   between  joint   tort-feasors   a   suit   for 

contribution  does   not   lie,     The   Judge  has  dismissed  the  suit 

on  this  ground  and  the  present  application  is  to  revise  his  oi-der. 

On  the   first  ground,  viz.,  the  jurisdiction   of   the    Small 

Canse  Court  to   entertain    the  claim,  it   is    urged    that   though 

the  money  was   realized   from   the    plaintiff*    within    the     local 

limits  of  the  Court's  jurisdiction  by  attachment  of  money     lying 

in  deposit  in  another  Court,  yet  the  whole  cause   of   action   did 

(M  /.  L.  R.,  XXII  Gale,  833.  {*)  I.  L.  R.,  XIX  All.,  402. 

(•-)  2.  L.  R.,  XXIV  Gale,  330,  (•'')   Vll  W.  R.,  384. 

(^)  /.  L.  R.,  Vll  Mad.,  89.  (•=)  XX  W.  B.,  235. 
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not  arise  within  those  limits.  I  consider,  however,  that  Section 
17  of  the  Code  of  Civil  Procedure  which  applies  to  Small  Oause 
Courts  has  done  away  with  all  the  learning  about  the  whole 
causeof  action  being  necessary  to  confer  jurisdiction.  Explana- 
tion III  to  that  section  shows  this  clearly,  and  it  has  been  held 
in  other  cases  that  the  use  of  the  expression  cause  of  action 
is  not  uniform  throughout  the  Code,  see  Haramnni  Dassi  v. 
Hart  GJmrn  Chowdhry  Q),  at  pages  840,  S'^l .  I  hold  tliat  there  is 
nothing  to  show  that  the  whole  cause  of  action  is  meant  in 
Section  17  and  overrule  the  objection  which  appears  not  to  have 
been  taken  in  the  Lower  Court. 

As  regards  the  second  objection  I  have  heard  a  long 
argument  from  the  parties'  counsel.  The  law  relating  to  right 
of  contribution  among  joint  tort-feasors  is  best  summed  up  by 
Pollock  in  his  work  on  'Vorts,  5th  Edition,  p.  192,  thus  ;  "  In  short 
"  the  proposition  that  there  is  no  contribution  between  wrong- 
"  doers  must  be  understood  to  effect  only  those  who  are  wrong- 
"  doers  in  the  common  sense  of  the  word  as  well  as  in  law. 
"  The  wrong  must  be  so  manifest  that  the  person  doing  it  could 
"  not  at  the  time  reasonably  suppose  that  he  was  acting  under 
"lawful  authority.  Or  to  put  it  summarily,  a  wrong-doer  by 
"  misadventure  is  entitled  to  indemnity  from  any  person  under 
"  whose  apparent  authority  he  acted  in  good  faith  ;  a  wilful  or 
"  negligent  wrong-doer  has  no  claim  to  contribution  or  indemn- 
"ity."  These  principles  have  been  applied  by  the  Judge  in  the 
present  case.  He  holds  that  the  parties  "  knew  perfectly  well 
"that  they  were  acting  wrongfully  at  the  time.  They  no 
"  doubt  raised  false  pleas  in  the  original  suit  •  *  *  *  and 
"  they  have  already  been  east  in  damages  for  their  action." 

This  is  an  application  for  revision,  and  I  have  to  see 
whether  there  is  any  material  error  in  this  finding.  Counsel 
for  the  applicant  contends  that  the  finding  in  the  former  suit 
was  taken  as  conclusive  by  the  Judge  below,  and  that  this  was 
wrong  as  the  parties  were  co-defendants  ranged  on  the  same 
side  in  the  contest  then  before  the  Court.  I  do  not  see,  however, 
that  the  Court  has  simply  proceeded  on  the  previous  judgment. 
On  the  contrary  evidence  has  been  taken  in  this  case  which 
shows  that  the  parties  broke  down  the  walls  of  the  theii 
plaintiffs  and  removed  beams  and  other  building  materials. 
Plaintiff  himself  admitted  the  removal  when  he  stated  in  the 
Lower  Court,  "  God  only  knows  who  took  away  the  building 
materials."     Plaintiff'  also  admitted,  having   filed    the   former 


(')  Z.  i.  R.,  XXII  Calc.,  833. 
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jawohdaioa   which    contained  false  averments  as   to   plaintiff's 
title,  possession  and  erections  thereon. 

I  think  the  breaking  down  of  a  standing  wall  even  of  a 
person  who  is  only  a  joint  owner  of  the  land  with  the  demolisher 
and  the  removal  of  building  materials  are  wrongs  in  the  ordinary 
sense  of  tlie  term  and  not  merely  in  law.  The  former  is 
an  act  of  flagrant  high-handedness  and  the  latter  is  very  akin  to 
theft  if  not  theft  actually.  It  was  proved  before  and  is  in  evi- 
dence now  that  the  pulling  down  of  the  wall  was  at  night  which 
presumably  showed  that  the  parties  well  knew  the  wrongful 
nature  of  their  act.  A  mere  dispossession  in  assertion  of  the 
common  right  of  ownership  of  the  land  might  have  stood  on  a 
different  footing  (Rtithee  t^irdar  v.  Shvj'oo  raramanick)  (^).  But 
the  facts  here  were  different  and  showed  the  acts  of  the  parties 
to  fall  under  the  definition  of  wrong  given  by  Pollock.  The 
Judge  holds  this  view  and  considers  them  to  have  acted  with 
full  consciousness  of  their  wrong-doing.  I  am  unable  to  inter- 
fere with  his  finding.  The  facts  do  not  square  with  the  case 
of  Sreeputty  liny  v.  Loharam  Roy  (^).  As  regards  the  false 
defence  filed  in  the  former  suit  and  the  combination  among  the 
parties  to  defeat  the  then  plaintiffs'  claim,  I  think  the  case 
fulls  within  the  purview  of  G"hind  ChnnJer  Nundy  v.  Srigobind 
CJiou'dhry  (^).  See  also  Vayingara  Vadikavitiil  Maya  v.  Pari- 
yangot  Padingara  Kariippath  Kadagochen  {^),  Fakire,  ^x.,  v. 
Tasaddtjq  Husain  (°). 

I  do  not  think  therefoi'c  that  any  grounds  have  been  made 
out  for  my  interference  on  the  revisioii  side. 

The  application  is  dismissed  with  costs.    Pleader's  fees  Rs.  10. 

Apylication  dismissed. 

No.  8. 

Before  Mr.  Justice  Clark,  Chief  Judge. 
GUil  SAHAI,—(Defendakt),— APPELLANT, 
Versus 
KARAM  CHAND,— (Plaintiff),— RESPONDENT. 
Further  Appeal  No.  1450  of  1898. 
Injunction— J a^man  and  Achara]— Realization  of  \irt  from  Jajmaiis. 
In  a  suit  for  a  permanent  injunction  to  restrain  defendant  from  receiv- 
ing  virt  from  the  Jajmang  on  the  ground  that  except  the  family   of  plaintiff 
no  one  within  a  certain  area  had  any  right  to  recover  the  same. 

(')  XX,  W.  P.,  235.  (3)  J.  /..  /?.,  XXir  Calc,  .330. 

n  VII  W.  R.,  384  (F.  B.).         («)  I.  L.  R.,  VII  Mad.,  89. 
(»)  /.  L.  R.,  XIS  All.,  462. 
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Held,  that  the  property  in  virt  being  of  uncertain  and  indefinite 
character  depending  on  the  good-will  of  the  Jajman,  tlic  latter  being  at 
libort}'  to  prefer  another  AcharaJ,  iujunction  to  restrain  other  persons 
from  acting  as  Acliiraj  would  amount  to  trenching  unduly  on  the  rights  of 
the  Jdjmaiis  to  employ  whatever  priest  they  chose. 

Bam  Rattan  v.  Oori  ('),  Gub'nd  v.  Sadda  ('-),  Mathra  v.  Kanhija  (^),  and 
Raja  and  another  v.  KiiaJma  Bhat  (*)  referred  to. 

Further  appeal  from  the  order  r,f  F.  FieU,  Esquire,  Divisional  Judge, 
Peshawar  Dicisioji,  dated  25th  Jithj  1898. 

Ishwar  Das,  for  appellant. 
Lai  Cliand,  for  respondent. 

The  judgment  of  the  learned  Chief  Jadge  was  as  follows  : 

I4th  Augt.  1900.  Clark,  C.  J. —  Plaintiff  sues  for  a  permanent  injunction  to 

restrain    defendant   from  recovering  virt    from  the  Jujmans  of 
Tapa  Daudzai  where  the  parties  reside. 

The  plaint  recites  that  plaintiff's  father  died  twenty-two 
years  ago  when  plaintiff  was  two  years  old,  after  his  death  one 
Sobha  Ram  was  appointed  by  plaintiff's  mother  to  recover  the  virt. 
After  him  defendant's  father  was  appointed, "on  whose  death 
defendant  took  the  place.  All  these  paid  the  7}iit  to  plaintiff's 
mother,  but  defendant  since  2|  years  has  not  done  so. 

That  except  the  family  of  plaintiff  no  one  in  the  Tappa 
Uaudzai  has  any  right  to  recover  virt. 

Defendant  pleaded  that  plaintiff's  father  and  defendant's 
father  have  been  taking  virt  in  equal  shares  and  are  equally 
entitled,  and  that  the  Jujmans  can  pay  whom  they  please. 

The  Conrts  have  found  that  defendant  and  his  father  were 
put  in  as  agents  of  plaintiff,  and  that  defendant  has  not  been 
realizing  virt  on  a  personal  right,  and  have  given  a  decree 
that  defendant  should  be  restrained  from  demanding  virt  in 
the  Doaba  Daudzai  ilaka  by  the  issue  of  a  perpetual  injunction. 

Defendant  has  appealed  and  his  first  ground  of  appeal  is  that 
the  suit  for  an  injunction  docs  not  lie  as  defendant  cannot  be 
restrained  from  recovering  fees  from  persons  who  choose  to 
employ  him. 

It  may  be  taken  as  settled  law  that  virt  is  an  assignable 
and  inheritable  property,  and  it  may  be  the  subject  of  contract, 
ancestral  right,  or  customary  proceeding.  Rum  Rattan  v.  Ctori  (^). 
This  is  between  the  participators  in  the  right  of  taking  virt, 

(')  38,  P.  R.,  1872.         (•■')  119,  P.  R.,  1870. 

(«;  7,  P.  R.,  1877.  CJ  1.  L.  R.,  Ill  Bum.,  232. 
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As  between  the  Acharajs  and  the  Jojniins  tUeve  is  uo  proper- 
ty the  relation  is  purely  voluntary  and  the  Jajmins  can  employ 
whatever  AcharaJ  they  choose, 

la  Qohind  v.  Sa^hla  (^  Sir  M.  Plowden  stated  :  "  The  office  of 
"  Prohit  was  hereditary  as  amongst  his  successors  and  descend- 
"  ants  and  gave  the  heir  the  right  to  share  in  the  emolument  of 
"  the  office,  but  the  relation  of  Prohit  and  Jajnaa  was  voluntary, 
"  the  latter  being  at  liberty  to  pay  his  fees  to  the  priest  of  his 
"  own  choice,  and  the  Prohit  being  entitled  to  exercise  his  office 
"  in  his  individual  capacity  and  to  retain  the  fees  paid  to  him  in 
''  that  capacity  as  his  own,  in  what  capacity  a  particular  fee  was 
"  received  being  a  matter  of  evidence  in  each  instance." 

In  Machia  v,  Kanhya  (-)  it  was  held  that  a  Jajman  could  if 
he  so  wished  exclude  any  member  of  a  family  of  priests  from  a 
share  in  virt  paid  by  him. 

Under  these  circumstances  it  seems  to  me  that  to  restrain 
defendants  from  acting  as  Acharaj  in  Tappa  Uaudzai,  for  that  is 
what  the  decree  practically  amounts  to,  is  trenching  unduly  on 
the  rights  of  the  Jajmans  to  employ  whatever  priest  they 
like. 

In  this  connectioa  Baja  and  another  v.  Krishna  Bhat  (^)  may 
be  consulted  where  a  similar  view  was  taken. 

This  suit  is  based  upon  the  principle  that  plaintiffs'  property 
has  been  infringed,  it  is  not  based  on  any  contract  on  defendant's 
part  not  to  realize  virt  nor  on  any  implied  contract  when  he 
was  appointed  agent  that  he  should  not  after  the  determination 
of  his  agency  continue  to  realize  virt.  Now  the  property  in 
virt  is  of  an  uncertain  and  indefinite  character  ;  it  depends  on 
the  good-will  of  the  Jajmans,  and  if  the  Jaj'man  prefers  another 
AcharaJ  the  property  has  ceased  to  exist. 

I  am  unable  to  sec  any  valid  reason  why  defendant  should 
not  establish  himself  with  the  Jajmans  as  their  Acharaj  by 
personal  election  on  their  part. 

A  somewhat  similar  case  may  be  put.  If  a  doctor  made 
over  his  practice  to  a  substitute  for  a  term  in  the  absence  of 
contract  to  the  contrary,  there  would  be  nothing  to  prevent  the 
substitute  from  keeping  on  his  patients  after  the  return  of  the 
doctor,  if  the  patients  desired  to  employ  the  substitute  in  prefer- 
ence to  the  doctor. 

(0  7,P.R.,lsr7.  (^)  119,  P.  B.,  1879. 

O  /.  I.  B.,  Ill  Bom.,  232. 
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If  defendant  is  entitled  to  be  entertained  as  AchamJ  he  ia 
entitled  to  demand  tirt,  so  the  decree  is  equivalent  to  restrain- 
ing him  from  acting  as  Acharaj. 

No  doubt  defendant  is  not  entitled  to  act  as  Achiraj  except 
when  specially  selected,  he  is  not  entitled  to  act  as  Acharaj 
simply  in  "  virtue"  of  his  having  been  introduced  into  the  dis- 
trict by  plaintiff,  as  his  agent,  and  I  think  the  decree  should  be 
amended  accordingly. 

This  was  the  only  point  argued  before  me.  I  accept  the 
appeal  so  far  as  to  modify  the  decree  and  give  an  injunction 
restraining  defendant  from  acting  as  ^cAara;  and  receiving  virt 
except  where  he  is  personally  chosen  by  the  Jajmaus  to  act  as 
Acharaj. 

Parties  will  bear  their  own  costs  of  this  appeal. 

Appeal  allow td. 


Feb.  1901.  ]  CIVIL  JUDGMENTS— No.  9.  J^5 

Full  Bench. 
No.  9. 

Before  Mr.  Justice  Glarh,  Ohief  Judge,  Mr.  Justice  Beid 
and  Mr.  Justice  Chatterji. 

KHAN  BAHADAR  NAWABZADA  SHAMSHERE  ALI 
KHAN,— (Defendant),— APPELLANT, 

fr  }  Appellate  Side, 

Versus  i 

MUSSAMMAT  AHMAD  ALLAHDI  BEGAM— (Plaintiff), 
—RESPONDENT. 

Civil  Appeal  No  395  of  1898. 

Execution  of  decree — Power  of  Court  to  execute  decree  in  excess  of  the 
limits  of  its  pecuniary  jurisdiction  as  an  original  Court — Civil  Procedure 
Code,  1882,  Sections  6,  25,  223  and  Qi,7— Punjab  Courts  Act,  1881,  Section  35. 

Held  that  a  Court  to  which  a  decree  has  been  sent  for  execution  has 
not  jurisdiction  to  execute  such  decree  when  it  is  in  excess  of  the  limits 
of  its  pecuniary  jurisdiction  as  an  original  Court. 

Gopal  Das  v.  Mussammat  Golab  Devi  ('),  Rain  Lai  v.  Natha  Singh  C^), 
Ganga  Ram  v.  Oursarn  Das  (^),  Narasayya  v.  Venkata  Krishnayya  (*),  and 
Shammhga  Pillai  v.  Ramanathan  Chetti  (*)  referred  to.  Shri  Sidheshwar  Pandit 
V.  Shri  Harihar  Pandit  ("),  Gokal  Kristo  Chunder  v.  Aukhil  Chunder  (7), 
and  Durga  Charan  Mojumdar  v.  Umatara  (^)  followed. 

Miscellaneous  first  appeal  from  the  order  of  B.  P.   Warhurton, 
Esquire,  Munsif,  1st  Class,  Karnal,  dated  2lst  December  1897. 

Shelverton  and  Oertel,  for  appellant. 

Shah  Din,  for  respondent. 

The  question  of  law  involved  in  the  case  was  referred  to  a 
Fall  Bjiioh  by  th3  following  order  of  th3  Divisional  Bench  {Clark, 
0.  J.,  and  Chatterji,  J.)  : — 

Clark,  C.  J.— The  original  decree  in  this  case  was  for  Rs.  8^^  June  1900. 
15,000 ;  it  was  sent  for  execution  to  Mr.  Warbui-ton,  Munsif,  Ist 
class.  Certain  properties  were  attached  and  Khan  Bahadar 
Shamsher  AH  Khan  objected  to  the  attachment.  Mr.  Warburton 
disallowed  the  objection,  and  Shamsher  Ali  Khan  has  appealed 
to  this  Court. 

The  first  question  that  arises  is  whether  the  appeal  lies  to 
this  Court  or  to  the  Court  of  the  Divisional  Judge.  Following 
this  Court's  judgment  No.  716  of  1898,  we  hold  that  the  appeal 
lies  to  the  Divisional  Judge. 

C)  70,  P.  R.,  1897.  (•')  I.  L.  R.,  XVII  Mad.,  309. 

(»)  45,  P.  R.,  1882.  («)  /.  L.  R.,  XII  Bom.,  155. 

(»)  31,  P.  R.,  1887.  (0  I.  L.  R.,  XVI  Gale,  457. 

{*)  I.  L.  B.,  Vn  Mad.,  397.  (')  L  L,  B.,  XVI  Calc,  465. 
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However  as  certain  difficult  questions  arise  wliich  tlie  Divi- 
sional Judge  could  not  entertain,  being  bound  by  decisions  of  this 
Court,  we  with  the  consent  of  parties  ti'ansfer  the  appeal  to  this 
Court. 

The  fii^t  question  that  now  arises  is  whether  Mr,  Warburton 
had  jurisdiction  to  hear  the  case. 

This  is  a  question  which  is  frequently  arising,  and  we  think 
it  is  desirable  to  have  the  question  set  at  rest  by  a  i-eference  to  a 
Full  Bench. 

The  question  is  discussed  in  Gnpal  Das  v.  Mussammat  Golab 
Devi  (})  and  again  No.  716  of  189P,  the  authorities  for  and  against 
are  quoted  in  the  latter  judgment. 

We  refer  the  following  question  for  decision  to  a  Full  Bench. 

Has  a  Court  to  which  a  decree  has  been  sent  for  execution 
jurisdiction  to  execute  such  decree  when  it  is  in  excess  of  the 
limits  of  its  pecuniary  jurisdiction  as  an  original  Court. 

The  judgment  of  the  Full  Bench  was  delivered  by 

24:th  Nov.  1900.  Clark,  C.  J. — The  question  for  decision  is  stated  in  the  order 

refeiTing  the  case  to  a  Full  Bench. 

The  main  authorities  in  favour  of  the  Com*t  executing  the 
decree  not  being  bound  by  the  limits  of  its  pecuniary  juiisdiction 
in  a  suit  are  Bam  Lai  v.  Natha  Singh  (^),  Ganga  Ram  v.  Guraarn 
Das  C^),  Narasayya  v.  Venkata  KrisJmaytja  (*),  and  Shanmuga 
nilai  V,  liavianathan  Chetti  ("). 

The  main  authorities  for  the  opposite  view  are  Shri  Sidheshivar 
Pandit  \.  Shri  Barihar  Pandit  C'),  Gokal  Kristo  Chunder  v. 
Aukhil  Chunder  (^),  and  Durga  Charan  Mojiwidar  v.  Umatara  (^). 

As  regards  the  judgments  of  this  Court,  the  first  judgment 
was  to  the  effect  that  there  was  nothing  in  the  Punjab  Courts 
Act  then  in  force  (Section  34,  Act  XVII  of  1877)  or  in  Section 
223,  Civil  Procedure  Code,  disabling  a  Court  from  executing  a 
decree  in  excess  of  the  limits  of  its  pecuniary  jurisdiction  in  a  suit. 

When  the  second  judgment  was  passed  a  new  Punjab  Couiis 
Act,  Act  XVIII  of  18S4,  had  been  passed,  and  Section  34  of  the 
old  Act  was  materially  altered  by  Section  35  of  the  new  Act,  and 
the  question  refen-ed  was  whether  "  Since  Act  XVIII  of  1884 
"  came  into   operation,   can  a  Coui't  in   execution  pass  order  in 

(')  70,  P.  i?.,  1897.  («)  /.  L.  R.,  XVII  Mad.,  309^  ' 

(')  45,  P.  R,  1882.  («)  /.  L.  R.,  XII  Bc;n.,  155. 

(•')  31,  P.  if.,  1887.  (')  /.  /..  n.,  XVI  Calc,  457. 

(^)  /.  L.  B,,  VII  Mad.,  397.  C)  I.  L.  R.,  XVI  Calc,  4U5. 
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"  regard  to  property  in   excess  of  its   pecuniaiy  jurisdiction  as  a 
"  Conrt  of  original  jiunsdiction." 

Tlie  decision  of  the  Full  Ut'uch  was  a  brief  one  delivered  bj- 
Sir  Meredytli  Plowden  and  dvAtk'd  that  as  "  Act  XVIII  of  1884 
"  does  not  expressly  deal  with  the  jurisdiction  of  the  Coui-t  in  the 
"  matter  of  execution  business  we  have  to  fall  back  on  the  Civil 
"  Procejdure  Code,  and  Section  223  of  this  Code  shows  that  there  is 
"  no  limitation  on  the  powers  of  an  original  Coui-t  to  execute  decrees 
"  of  any  value." 

We  agree  with  the  view  that  we  have  to  fall  back  on  the 
Civil  Procedure  Code  for  the  decision  of  the  question,  but  are 
unable  to  agree  with  the  interpretation  put  upon  Section  223, 
Civil  Procedure  Code. 

There  was  not  in  that  judgment  any  detailed  discussion  of  the 
various  sections  of  the  Civil  Procedure  Code  applicable ;  Section 
6  was  not  refeiTcd  to. 

At  that  time  the  Calcutta  judgment  had  not  been  passed, 
and  Section  647  had  not  been  amended  by  Act  VI  of  1892. 

We  now  proceed  to  consider  whether  Section  223,  Civil  Pro- 
cedure Code,  gives  jurisdiction  in  execution  proceedings  to  any 
Coui-t  without  regard  to  its  pecuniary  jurisdiction. 

The  wording  of  the  section  of  which  a  main  paii;  is  "  The 
"  Couxii  which  passed  a  decree  may  of  its  own  motion  send  it  for 
"  execution  to  any  Court  subordinate  thereto  "  is  wide  enough  to 
include  any  Court  without  reference  to  its  pecuniary  jurisdiction, 
but  the  question  is  whether  Section   223  is  governed  by  Section   6, 

which  runs  "  Nothing   in   this    Code shall  operate   to  give 

"  any  Court  jui-isdiction  over  suits  of  which  the  amount  or  value  of 
"  the  subject  matter  exceeds  the  pecuniaiy  limits  (if  any)  of  its 
"  ordinary  jurisdiction." 

If  the  word  "  suits "  include  execution  preceedings  then 
Section  223  is  certainly  governed  by  Section  6.  Whether  execu- 
tion preceedings  form  part  of  the  "  suit  "  is  elaborately  discussed 
in  Gokal  Kristo  Chuuder  Y.  Aukhil  Chmider  Ghatterjee  {}),  We 
agree  in  the  arguments  used  in  that  judgment  and  the  conclusion 
arrived  at  that  execution  proceedings  form  part  of  the  suit. 

It  is  unnecessary  for  us  to  recapitulate  the  arguments  used 
in  that  judgment,  but  we  may  add  one  which  could  not  have  been 
used  in  that  judgment  which  was  passed  in  1889. 

When  Section  647  of  the  Civil  Procedure  Code  was  amended 
by  Section  4,  Act  VI  of  1892,  the  following  explanation  was  added 
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"  this  section  does  not  apply  to  application   for  the   execution  of 
"  decrees  which  are  proceedings  in  suit." 

This  is  a  distinct  declaration  on  the  subject. 

The  Madras  ruling,  SJianmuga  Pillai  v.  BamanatJian 
Chetti  (1)  was  passed  by  Mr.  Justice  Mutusami  Ayyar,  who  was  also 
one  of  the  Judges  who  passed  judgment  in  Narasayya  v.  Venkata 
Krislmayya  («)  which  was  discussed  in  the  Calcutta  ruling. 

In  his  latest  ruling  Mr.  Justice  Mutusami  Ayyar  discusses 
and  differs  from  the  arguments  used  in  the  Calcutta  ruling.  He 
holds  that  even  assuming  that  "  suit "  in  Section  25  includes 
execution  proceedings,  the  limitation  as  to  jurisdiction  can  only  be 
imported  into  Section  223  so  far  as  it  is  consistent  with  that 
section,  and  that  it  would  be  inconsistent  to  import  it. 

Premising  that  it  is  Section  6,  and  not  Section  25,  that  we 
hold  to  Hmit  Section  223,  we  would  observe  that  the  special  con- 
veniences and  facilities  given  by  Section  223  to  judgment-creditors 
are  not  removed  but  only  limited  by  the  limitation  as  to 
jurisdiction.  The  judgment-creditor  will  still  be  able  to  avail 
himself  of  the  benefits  under  each  clause  of  Section  223,  Civil 
Procedure  Code,  but  he  will  only  be  able  to  avail  himself  of  them 
in  Courts  having  the  pecuniary  jurisdiction. 

The  same  argument  is  differently  stated  by  him,  that  Section 
223  creates  a  special  or  extraordinaiy  jurisdiction  which  would  be 
rendered  ineffectual  by  a  limitation  of  the  pecuniary  jurisdiction, 
but  as  we  have  pointed  out  above  the  special  or  extraordinary 
jurisdiction  would  not  be  i^endered  ineffectual  it  would  only  be 
limited  in  what  seems  to  us  a  manner  consistent  with  the  other 
provisions  of  the  Code. 

The  learned  Judge  did  not  refer  to  Section  647,  but  he  admits 
that  "  the  word  suit  may  no  doubt  include  in  its  extensive  sense 
"  proceedings  after  as  well  as  before  decree,"  but  holds  that  in  Sec- 
tion 25  it  may  possibly  be  used  in  its  popular  and  restricted  sense 
to  connote  proceedings  before  decree  as  contra-distinguished  from 
execution  proceedings.  He  does  not  say  how  he  thinks  it  was 
used  in  Section  6,  but  as  regards  Section  6  he  holds  that  the  limit- 
ation therein  contained  can  only  be  imported  into  Section  223 
so  far  as  it  can  be  done  without  incongruity.  Wc  have  already 
met  this  argument. 

Our  opinion  then  is  that  "  suit  "  in  Section  6  includes  pro- 
ceedings  on  execution  of  decree,  aud  Section  223  is  therefore 
necessarily  governed  by   Section    6,  and   that  a  Court  to  which  a 


(')  1.  L.  R.,  XVII  Mad.,  809.      (»)  I,  L,  H.,  Yll  Mad.,  397. 
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lecree  has  been  sent  for  execution  has  not  jurisdiction  to  execute 
[•Buch  decree  when  it  is  in  excess  of  the  limits  of  its  pecuniary 
I  jurisdiction  as  an  original  Court,  and  we  answer  the  reference 
[in  the  above  terms. 

We  have  arrived  at  the  above  conclusion  on  a  consideration 
lof  the  various  applicable  sections  of  the  Civil  Procedure  Code,  and 
we  think  the  language  of  the  Code  is  suflBciently  clear  to  prevent 
[any  necessity  of  considering  the  intention  of  ihe  Legislaiure,  but 
if  it  had  been  necessary  to  consider  that  intention,  we  would  find 
it  diflBcult  to  believe  that  the  Legislature  would  give  jurisdiction 
to  a  Couii  to  execute  a  decree  for  lakhs,  which  Court  it  would  only 
trust  to  try  a  suit  of  one  hundred  rupees  in  value. 

It  is  not  denied  that  in  execution  of  decrees  questions  of  diflB- 
culty  and  importance  often  arise  not  much  less  than  those  in- 
volved in  the  decisions  of  the  suit. 

Another  anomaly  arises  in  the  fact  that  the  course  of  appeal 
is  changed.  When  a  Court  of  lowest  jurisdiction  can  execute  any 
decrees  the  appeal  from  that  Court  may  lie  (as  happened  in  this 
case)  directto  the  Chief  Court,  whereas  it  would  ordinarily  lie  to 
the  District  or  Divisional  Judge. 

With  reference  to  the  argument  of  convenience.  It  is  no 
doubt  often  convenient  for  the  disposal  of  business  that  the  higher 
Coui^ts  should  have  their  decrees  executed  by  inferior  Courts,  but 
this  is  an  argument  that  cannot  well  be  advanced  to  give  inferior 
Courts  jurisdiction  over  matters  which  they  arc  not  properly  quali- 
fied to  decide. 

As  regards  the  convenience  of  litigants  it  is  not  very  clear 
to  us  that  litigants  will  be  much  inconvenienced  by  the  execution 
of  their  deci^ees  being  limited  to  Courts  having  jurisdiction  to  hear 
the  suits  in  which  the  decrees  were  passed ;  there  will  always  be  at 
least  one  such  Court  in  every  district,  and  the  inconvenience  in 
ha^^ng  a  difficult  decree  executed  by  an  imperfectly  qualified 
Court  must  not  be  overlooked. 

The  case  was  finally  disposed  of  by  the  following  order  of  the 
Divisional  Bench  {Clark,  C.  J.,  and  Ghatterji,  J.) 

Clark,  C.  J. -In  accordance" with   the   decision  of   the   Pull      Qth  Bee,  \9Q0. 
Bench   the   order  of  Mr.   Warburton   is    set     aside   as     passed 
without  jurisdiction,  and   the   case   is   remanded   to   the  District 
Judge  for   disposal  in   his   own   Court   or   in   some   Subordinate 
Court  having  jurisdiction. 

A;p;peal  allowed^  cause  remanded. 
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I  RESPONDENTS. 


No.  10. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Harris. 

KESAR  SINGH  AND  OTHERS,— (Defendants),— 
APPELLANTS, 
Versus 
THAKAR  DAS,— (Plaintiff), 
KAKA,— (Defendant), 

Further  Appeal  No.  816  of  1897. 

Limitation—  Limitation  Act  (XV  of  1877),  Schedule  II,  Article  144— 
Adverse  possession. 

By  a  mortgage  entered  into  between  the  plaintiff's  ancestors  and 
defendant,  Kaka,  in  1879,  it  was  agreed  that  the  whole  amount  should  be 
repaid  by  instalments,  and  in  default  of  payment  of  any  instalment  the 
possession  of  the  mortgaged  property  was  to  be  taken  by  the  mortgagee. 
In  1885  the  mortgagor  sold  a  certain  portion  of  the  mortgaged  property 
to  defendants  1  and  2,  and  in  1886  the  mortgagee  sued  the  mortgagor 
for  possession  without  making  the  first  two  defendants  parties  to  that  suit 
and  obtained  a  decree  in  1886  for  possession,   but  never  got  actual  posses- 
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Subsequent  to  the  decree  the  mortgagor  sold  the  remainder  of  tho 
mortgaged  property  to  the  other  defendants.  In  1895  the  mortgagee's 
heirs  filed  tho  present  suit  for  possession  of  the  land. 

Held,  that  as  the  period  for  plaintiff's  claim  as  regards  the  first  two 
defendants  could  only  be  reckoned  from  the  date  of  the  original  default 
in  payment  of  instalment  under  the  mortgage-deed  of  1879,  which  could 
not  have  been  later  than  18S2,  and  they  having  been  in  possession  at  the 
time  of  the  prior  suit  to  which  they  were  not  made  parties  and  were 
therefore  not  bound  by  that  decree  and  as  with  respect  to  that  portion  of 
the  land  the  mortgagor  had  no  right,  -  title  or  interest  left  in  it 
subsequent  to  their  sale  in  1895,  the  suit  was  barred  by  limitation.  But 
as  regards  those  defendants  who  acquired  their  title  subsequent  to  the 
decree  of  1886  against  the  mortgagor  that  deciee  stands  against  them  and 
they  can  claim  no  title  by  adverse  possession,  the  suit  having  been  insti- 
tuted within  twelve  years  from  their  obtaining  possession. 

Ftcrther  appeal  from  the  order  of  J.  A.  Anderson,  Esquire,  Divisional 
Judge,  Amritsar  Division,  dated  did  April  1897. 

Duni  Chand,  for  appellants. 

Sohan  Lai,  for  respondents. 

Tlie  judgment  of  tho  Court  was  delivered  by 

Harris,  J. — Notice  to  Kaka,  defendant-respondent  has  not 
been  received  back  after  sei'vice,  but  as  he  was  a  mere  pro  forma 
defendant  and  had  parted  with  all  light  in  the  land  which  is  tho 
subject-mattei'  of  the  suit,  the  appeal  will  proceed  without  him. 
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We  overrule  a  preliminary  objection  taken  by  tbe  pleader 
for  plaintiffs-respondents  that  the  application  to  bring  the  re- 
presentative of  Ghasita,  deceased,  defendant-appellant  on  the  record, 
was  made  out  of  time  on  the  ground  that  there  is  no  counter- 
affidavit  to  the  affidavit  of  the  applicants,  which  w^as  to  the  effect  - 
that  Ghasita  died  some  four  months  before  the  application,  and  that 
under  the  circumstances  of  the  case  there  appears  to  have  been 
sufficient  cause  for  delay  in  making  the  application. 

We  find  the  following  to  be  the  facts  material  for  the  decision 
of  this  appeal  : — 

In  1879,  Kaka  mortgaged  23  ghumaos  4  kanals  4  inarlas  of 
land,  including  the  land  here  in  suit,  by  registered  deed  to  Sham 
Singh  (whose  representatives  plaintiffs  are)  for  Rs.  488-5-0,  pay- 
able in  instalments  of  Hs.  81,  the  first  instalment  to  fall  due  on  the 
1st  Jeth,  Sambat  1936  (=  13th  May  1879),  possession  of  the  land 
to  be  given  in  default  of  payment  of  any  instalment. 

On  the  9th  November  1885  Kaka  sold  3  ghumaos  4  kanals  13 
marlas  out  of  the  mortgaged  land  by  registered  deed  to  Natha, 
defendant,  and  three  days  later  2  ghumaos  7  kanals  4  marlas  to 
Amir  alias  Amrik  Singh  (now  deceased,  and  represented  by 
others  of  the  defendants)  also  by  registered  deed. 

On  the  16th  February  1886  Sham  Singh  sued  Kaka  for 
possession  under  the  mortgage  of  1879,  there  having  been  default 
in  payment  of  instalments  and  obtained  a  decree  on  the  1 1th  June 
1886  against  Kaka,  under  which  he  obtained  formal  but  not  actual 
possession. 

Subsequent  to  that  decree  and  formal  possession,  Kaka  sold 
the  balance  of  the  mortgaged  land  to  others  of  the  defendants. 
We  find  on  the  evidence  that  none  of  the  defendants  obtained 
possession  befoi'e  1887. 

The  present  suit  for  possession  of  18  ghumaos  4  kanals  16 
marlas  out  of  the  land  mortgaged  to  Sham  Singh  was  brought  by 
his  heirs  and  representatives,  the  plaintiffs,  in  1895. 

On  the  plea  of  misjoinder  again  raised  here  we  hold  there  is 
no  misjoinder  of  causes  of  action,  and  that  the  Courts  below  exer- 
cised a  preper  discretion  in  allowing  a  joinder  of  defendants  which 
certainly  has  not  prejudiced  the  defendants,  or  any  of  them,  in 
their  defence. 

But  we  hold  that  whereas  Natha  and  the  heirs  of  Amrik  Singh, 
defendants,  have  a  good  defence  to  the  claim,  the  other  defendants 
whose  rights  were  acquired  subsequent  to  the  decree  of  1886  have 
no  right  of  possession  as  against  the  plaintiffs-mortgagees. 
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For  as  against  those  defendants  the  decree  against  Kaka 
followed  by  a  formal  delivery  of  possession  to  Sham  Singh  stands, 
and  on  the  facts  they  have  no  title  by  adverse  possession,  the  claim 
having  been  instituted  within  the  twelve  years'  period  from  their 
taking  possession. 

We  therefore  hold  that  the  Courts  below  have  rightly  decreed 
the  claim  against  those  defendants. 

But  as  regards  the  defendants  who  hold  under  deeds  of  sale 
prior  to  the  suit  of  1886,  it  is  quite  clear  that  they  were  no  parties 
to  that  suit,  and  are  not  bound  by  that  decree  or  proceedings  conse- 
quent thereon  since  with  respect  to  so  much  land  Kaka  had  no 
right,  title  or  interest  subsequent  to  the  sales  of  1885,  as  to  which 
sales  no  suggestion  has  been  made  that  they  were  collusive  or 
fraudulent. 

We  therefore  consider  that  as  regards  the  land  of  Natha  and 
Amrik  Singh  in  suit,  the  period  of  limitation  for  plaintiff's  claim 
is  not  to  be  reckoned  from  any  date  other  than  that  of  the  original 
default  in  payment  of  instalment  under  the  deed  of  1879,  which  at 
latest  cannot  be  after  1882.  So  far  then  we  hold  the  claim  (insti- 
tuted  in  1895)  to  be  time-barred  and  so  far  we  dismiss  it. 

The  result  is  that  plaintiff's  claim  remains  decreed  except  as 

to  the  land  sold  to  Natha  by  registered  deed  of  9th  November  1885, 

and  that  sold  to   Amir   alias  Amrik  Singh  by  registered  deed  of 

\  12th  November  1885,  with  respect  to  which  the  claim  is  dismissed. 

Under  the  circumstances  of  the  case  we  think  that  parties 
should  bear  their  own  costs  throughout  the  litigation,  and  wo  order 
accordingly. 


No.  11. 

Before  Mr.  Justice  Reid. 

BHAGWAN  SINGH  AND  ANOTHER,— (Plaintiffs),— 
APPELLANTS, 

ApFELIATE  SIDE..J  y^^^^^ 

HUKAM  SINGH  AND  ANOTHER,— (Defendants), — 
RESPONDENTS. 

Further  Appeal  No.  427  of  1899. 

Custom— Pre-emption — Mortgage— Suit/or  pre-emption  based  on  mortgage 
— Wajib-iil-arz — Mauza  Sahri,  tahsil  Hoshiarpur, 

In.  a  suit  for  possession  as  ])ro-omptors  of  certain  mortgaged  laud, 
situate  ininauza  Sahri  iu  the  Hoshiarpur  tahsil  of  the  llosliiarpur  District, 
based  upon  a  provision  iu  the  Wajib-ul-arz  of  the  last  settleruoot. 
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Held,  that  the  plaintiEfs  had  failed  to  prove  that  the  provision  in  the 
former  Wajib-ul-arz  had  ever  been  acted  upoo,  and  thab  the  true  meaning 
of  the  existing  Wajibrwl-arz  was  that  the  right  of  pre-emption  arises,  in 
cases  of  mortgages,  only  on  foreclosure  of  the  right  of  redemption. 

Biilaiii  Khan  and  another  v.  Thahwr  Das  and  another    (•)  and  Uasta  v. 
Pohlo  and  others  (2),  referred  to. 

Further  appeal  from  the  order  of  S.  Clifford,  Esquire,   Blvisiunal 
Judge,  Hoshiarpur  Division,  dated  22nd  December  1898. 

Sham  Lai,  for  appellants. 

Gobind  Ram,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Reid,  J.— The  question  for  consideration  is  whether  a  right  of     I3th  Nov.  1900. 
pre-emption   exists  in   mauza    Sahri  in  the  Hoshiarpur  tahsil   of 
the  Hoshiarpui-  District,  in  respect  of  mortgages  before  foreclosuix;. 

The  record  of  rights  of  the  last  settlement  declared  that  rio-ht 
to  exist,  and  was  practically  identical  with  the  record  of  lights  of 
another  village  in  the  same  tahsil  held  in  Buland  Khan  and 
another  v.  Thakur  Das  and  another  (})  to  confer  that  right. 

The  terms  of  the  existing  record  of  rights  are,  however,  "  aur 
"  nisbat   rehn  agarche   ziada  pahaiiii  shufa  hi   nahin   hai,  magar  ^ 

"Jahan  sural  tanaza  hoioi,  wahan  kanun  ki  mutahik  amal  howi." 

Counsel  for  the  appellant  contends  that  the  concluding  words 
apply  to  a  conflict  between  rival  rights  of  pre-emption,  and  that 
the  effect  of  the  record  of  rights  is  that  rival  claims  are  to  be 
decided  in  accordance  with  the  provisions  of  Section  12  of  the 
Punjab  Laws  Act,  the  existence  of  the  right,  conferred  by  the 
previous  record  of  rights,  not  being  affected  by  the  new  recoi-d. 

The  appellant  has  only  been  able  to  cite  one  case,  out  of  a 
large  number  of  mortgages  proved  to  have  been  effected  in  which 
the  right  of  pre-emption  was  asserted.  The  claim  was  allowed  by 
a  Tahsildar  in  1866,  and  no  appeal  was  filed  by  the  purchaser. 

I  see  no  reason  to  doubt  that  the  true  meaning  of  the  existing 
record  of  rights  is  that  Section  9  of  the  Laws  Act  is  to  apply,  and 
that  the  right  of  pi^-emption  arises,  in  cases  of  mortgage,  only  on 
foreclosure  of  the  right  of  redemption. 

Mast  a  V.  Pohlo  and  others  {^)  does  not  help  the  S,ppellant. 
The  appeal  fails  and  is  dismissed  with  costs. 

Appeiil  dismissed. 

(>)  10,  P.  R.,  1887.        (2)  52,  P.  B.,  1896. 


Appellate  Sipe. 
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No.  12. 

Before  Mr,  Justice  Beid  and  Mr.  Justice  Harris. 

XAWAB-UDDIN,— (Defendant),- APPELLANT, 

Versus 

MUSSAMMAT  KAMI,-v'Plaintifk),  -j 

MUSSAMMAT  RAJJI  AND   ANOTHER,     [    RESPONDENTS. 

— (Defendants),  ) 

Farther  Appeal  No.  121  of  1898. 

Custom — Alienation — Gift  hy  a  sonlestt  proprietor  in  favour  of  daughter — 
Banda  Rajputs  of  Ludhiana  City  known  as  Malak  Rajputs  in  Jullundur  City — 
Rigid  of  widow  of  a  collateral — Accretion  from  ancestral  pi-operty — Hindu  Law. 

Held,  iti  a  suit  by  a  collateral  to  question  an  alienation,  that  on  the 
death  of  the  plaintiff  during  the  pendency  of  the  suit,  his  widow  was  entitled 
to  represent  her  husband  and  to  proceed  with  the  suit  instituted  by  him. 
Mussammat  Halld  v.  Mvssnmniat  Fatiina  (')  and  Mussammat  Aso  and  another 
V.  Mvsmmmat  Tabi  and  another  (-),  distinguished.  Held,  also,  that  the 
parties,  though  residents  of  a  city,  being  agriculturists,  were  governed  by 
custom,  and  that  the  donor  was  competent  under  the  custom  prevalent 
amongst  his  tribe  to  transfer  his  self -acquired  immovable  property  by  gift 
to  his  daughter. 

The  rule  of  Hindu  Law,  that,  as  accretions  from  ancestral  propertj', 
the  acquisitions  are  themselves  ancestral,  cannot  be  applied  to  those  who 
are  governed  by  custom. 

Mussammat  Fakharunnissa  v.  Malik  Bahim  Bakhsh  (•'),  Nura  v.  Tora  (*), 
Ohausa  V.  Hathu  ('),  Devi  Ditia  and  others  v.  Mussammat  Hukmi  and 
others  ("),  Lehna  and  another  v.  Mvssammat  Thakri  ('),  Muhammad  Kalu 
Khan  v.  Saifulla  Khan  (*),  referred  to. 

Further    oj-^peal  frcm    the   order    of   F.   A.    Eoberfsort,  Esquire, 
Divisional  Juige,  Amhalla  Division,  dated  4th  November  1897. 

Sohan  iial,  for  appellant,. 

D.  R.  Shah,  for  re.«>pondents. 

Tlie  judgment  of  the  Court  wa.s  deliveixid  by 

16th  Sot.  1900.  Ri;h>,  J.— Tlic  parties  arc  Malaks,  belonging  to  a  small  ti-ibo  of 

Muliammadan  Rajputs  of  Ludhiana  City,  where  they  arc  usually 
called  Uaiidas,  tlio  name  Malak  being  applied  to  membei-s  of  the 
ti-ibc  living  in  Jullundur  City.  It  appears  that  the  tiibe  is 
limited  to  these  two  cities.  1  ho  questions  for  considei'ation  are 
whether  Nathu,  deceased  husband  of  the   respondent  Mussammat 

(')  80,  P.  ft.,  1892.  ('■)  82,  P.  R.,  1900. 

C)  77,  P.  R.,  IH'.W.  (6)  85,  P.  R.,  I'JOO. 

(«)  23,  P.  R.,  1897.  (')  32,  P.  R.,  189.5. 

(*)  46,  P.  /?.,  1900.  C)  91,  P.  R.,  1887, 
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[Kami,  could  question  a  gift  by  Mebtab,  bis  collateral,  of  a  bouse 
land  56  highan  and  II  hisii-us  hham  of  land  to  one  of  tbe  daugbters 
iof  Mebtab,  and  wbetber,  on  tbe  deatb  of  Natbu,  bis  widow,  Mus- 
rsammat  Kami  could  proc^eed  witb  \\\^  suit  instituted  by  ber  busband. 

On  tbe  evidence  we  are  satisii  ■(!  tliat  Mussamniat  Kami    Vi'us, 
at  tbe  date  of  tbe  deatb    of    N:it!ri,    bis    wife,    and    no    antborily 
^against  ber  rigbt  to  be  substituted  fu'  bim,  us  bis   legal  i-e])veseut- 
ative,  bas  been  cited. 

Tbe  pleader  for  tbe  appellant  relies  on    Miifnummat  Eukhi  v. 

Jiuisammat  Fatima  {})  and  Mnaaniinat  Aso  and  others  v.  Mffsam- 

??nf  Tail  a/iti  auo^/if/- (2),  for  tbe  proposition  tbat  tbe  widow  of  a 
r  collateral  beir  cannot  question  an  alienation,  but  in  tbose  cases  the 
[females  wei-e  original  plaintiffs,  and  tbe  rules  laid  down  are  tbereforo 
'inapplicable  to  tbe  present  case.     We  hold  that  Mussammat  Kami 

was  entitled  to  represent  ber   busband   and   to   pi*ocecd  witb    this 

litigation.  - 

The  pleader  for  Ibo  a])pellai)t  fiu'tber  contends  <bat  Ibe 
parties,  as  residents  of  cities,  are  not  governetl  by  custom,  and 
tbat  Mubammadan  Law  tbei'efore  governs  them,  under  ibe  rule  laid 
down  in  Miis^airimut  F<tkharuniiissit  V.  Mahk  Itihiin  liaklish  and 
unafher{^).  Agricultui'al  Muhammadan  Rajputs  are,  however,  gov- 
erned by  custom,  and  we  see  no  reason  to  doubt  tbat  the  parties 
are  agriculturists.  From  the  remarks  in  tbe  pedigree-table  of  tbe 
present  settlement,  it  appears  that  the  property  in  suit  formed  pait 
of  an  agricultural  village,  which  Samman,  from  whom  the  parties 
are  descended,  helped  to  found,  and  tbe  appellant  bas  failed 
to  prove  that  the  pai-ties  have  ceased  to  be  agriculturists.  Para- 
gi-aph  123  of  the  Customary  Law  of  the  District  does  not  help  the 
appellant,  tbe  gift  not  being  to  a  daughter  pledged  to  celibacy,  while 
Nura  v.  Tora  (*),  Ghoiisa  v.  NatJm  ("'),  and  Devi  Ditta  and  others 
V.  Mussammtt  HH^»tt\^;,  relied  on  by  the  pleader  for  the  appellant 
as  establishing  special  customs,  deal  witb  other  tribes  in  other  dis- 
tricts, and  we  hold  that  tbe  general  rule  prohibiting  gifts  of  ances- 
tral property  to  daughters  in  the  presence  of  near  male  collaterals 
o-ovems  the  pai'ties,  while  Natbu  and  Mahtab  were  first  cousins. 
Counsel  for  the  plaintiff-respondent  relies  on  certain  passages  in  the 
liiwaj-i-am  and  the  Customary  Law  of  the  Ludbiana  District,  for 
the  proposition  that  tbe  prohibition  against  gifts  to  daugbters  ap- 
plies to  all  immovable  property,  whether  ancestral  or  self-acquired. 
The  passage  mainly  relied  on  is  to  be  found  in  Article  151  of  the 

(•)  89,  P.  B..,  1892.  {*)  4G,  P.  R.,  1900. 
C)  77,  P.  /?.,  1893.  (5)  82,  P.  R.,  1900. 
O  23,  P.  It.,  1897.         O  85,  P.  R.,  1900, 
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Customary  Law  of  the  District,  but  the  rule  laid  down  docs  not,  in 
our  opinion,  cover  the  present  case  and  does  not  specifically  apply 
to  self -acquired  propertj'. 

We  hold  that   Mehtab   was    competent   to   transfer   his  self 

acquix-ed  immovable  property  by  gift  to  his    daughter,    aii<l  it  has 

not  been  contended  that,  on  the  death  of  that  daughter,  the  pi-o- 
pei-ty  given  reverts  to  the  male  collaterals  of  Mehtab. 

On  the  evidence  we  hold  that,  with  the  exception  of  a  Jcoilm 
marked  A  on  the  plan  on  the  record  and  three  plots  of  land,  aggre- 
gating 10  highas  13  hisivas,  viz., 

BigJias.  Bisivas. 

No.     52         5  4 

No.  144         2  7 

and  No.     .3.3         3  2 

the  pi'opei'ty  in  suit  descended  from  Madu,  the  common  ancestor  of 
the  parties.  \ 

Counsel  for  the  plaintiff-respondent  contends  that,  inasmuch 
as  there  is  no  evidence  that  Mehtab,  who  purchased  these  three  plots 
from  Muhammad  Bakhsh  and  Sharaf  Din,  and  the  kofha  from 
Ganga  Ram,  had  any  source  of  income  other  than  the  ancestral 
land,  we  must  apply  the  rule  of  Hindu  Law  and  hold  that,  as 
accretions  from  ancestral  property  the  acquisitions  are  themselves 
ancestral.  We  cannot  accede  to  this  contention,  the  parties  being 
Muhammadan  Rajputs  governed  by  custom,  while  the  distinction 
drawn  between  Hindu  Law  and  custom,  and  the  definition  of  an- 
cestral, in  Lehna  and  another  v.  Mnssammat  Thahri  (})  at  pages  128 
and  134,  respectively,  are  against  the  contention.  MvJiainmnd  Kaln 
Khan  v.  Saifidla  Khan  ( ^ )  does  not  help  the  respondent.  It  was  con- 
tended that  the  evidence  of  Ganga  Ram  was  inadmissible,  inasmuch 
as  he  deposed  to  a  sale  by  deed,  that  deed  not  being  produced  ai>d 
the  failure  to  produce  not  being  accounted  for,  Init  Ganga  Ram 
was  not  cross-examined  and  the  written  statement  contained  an 
allegation  that  all  documents  had  been  removed  by  Roda,  husband 
of  another  daughter  of  Mehtab.  The  party  objecting  to  tlie  evi- 
dence of  Ganga  Ram  should  have  cross-examined  him  -^s  to  the 
deed  and  the  objection  was  not  taken  below. 

We  modify  the  decree  of  the  lower  Appellate  Court  by  dismiss- 
ing the  suit  for  the  kotha  marked  A  on  the  plan  filed,  and  the  three 
plots  of  land,  numbered  .52,  144  and  33,  aggregating  10  highas  and 
13  b'.iu-as.  The  jiarties  will  pay  their  own  costs  in  all  Courts.  In 
other  respects  the  decree  of  the  lower  Appellate  Court  is  maintained. 

(')  82,  P.  R.,  1895.  (F.  B.)  («)  91,  P.  R.,  1887. 
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No.  13. 

Before  Mr.  Jtistice  Beid  and  Mr.  Justice  Barris. 

KAKA  HAM  AND  OTHERS— (Plaintiffs),— APPELLANTS,     | 

Versus  S  Appellatk  Side. 

HAM  SARN  AND  OTHERS,— (Defendants),— RESPONDENTS,    j 

Fui-ther  Appeal  No.  406  of  1898. 

Civil  Procedure  Code,  1882,  Sections  2  and  215  («) — Appeal-  Order 
directing  an  account — Interlocutory  order — Small  Cause  Court  Suit — Act  IX 
of  1887,  Schedule  II,  Articles  30  aiid  31  — Suit  for  partition  of  offerings  after 
taking  and  explaining  accounts  and  for  inspection  of  strong-room  in  vshich 
the  offerings  ivere  stored — Punjab  Courts  Act  (XVIII  of  188i),  Section  40  (1) 
(j) — Further  Appeal. 

Plaintiffs  claiming  to  be  interested  in  the  income  of  a  shrine,  sued  that 
acconnts  bo  taken  and  explained  to  them  from  1871,  and  that  they  be 
allowed  to  inspect  the  strong-room  in  which  the  offerings  were  stored  and 
for  partition  of  such  of  the  offerings  as  were  partible  and  for  their  share  on 
partition.  The  first  Court  held  that  they  were  entitled  to  have  accounts 
taken  from  1888  only,  and  passed  orders  under  Section  215  (a)  of  the  Code 
of  Civil  Procedure,  but  the  Divisional  Judge,  on  appeal,  held  that  the  order 
of  the  first  Court  being  an  interlocutory  order,  no  appeal  lay.  The  plaintiffs 
preferred  a  further  appeal,  under  a  certificate  granted  by  the  Divi- 
sional Judge,  to  the  Chief  Court  and  the  defendants,  amongst  other 
objections,  urged  that  the  suit  beinj;  a  small  cause  of  value  not  amounting 
to  Rs.  1,000,  no  further  appeal  lay  under  Section  40  (1)  (i). 

Held,  that  as  Section  2  of  the'  Code  of  Civil  Procedure  includes  an 
order,  directing  accounts  to  bo  taken,  in  ihe  definition  of  decree,  an  appeal 
lay  to  the  Divisional  Courts,  and  that,  the  suit  as  framed  being  excluded  by 
Articles  30  and  31,  Schedule  II,  Act  IX  of  1887,  from  the  jurisdiction  of  a 
Court  of  Small  Causes,  a  further  appeal  lay  under  the  certificate  granted 
by  the  Divisional  Judge,  inasmuch  as  tho  nature  of  a  suit  for  an  account  is 
not  changed  merely  by  reason  of  a  share  in  the  collection  being  claimed. 

MrJa  Mai  v.  Harhhaj  ('),  followed  Narnynn  v.  Balaji  (^)  and  Damo- 
tlar  Oopal  Dikshit  v.  Chintoman  BaVcrishna  ('),  distinguished.  Ravjit 
Singh. V.  Ilahi  Bahhsh  {^),  Goverji  Luddhn  V.  Morarji  Punja  (^),  Behari  Lai 
Pandit  v.  Kedar  Nath  MullicTc  ("),  referred  to. 

Ftirfher    appeal  from    the   order   of   Captain    C.   8.    Martindale, 
Dirisional  Judge,  TJoshiarfur  Dvidon,  dated  Aith  February  1898. 

Sangam  Lai,  for  appellants. 

Duni  Cliand,  for  respondents. 

(')  115,  P.  P.,  1884.  (')  I.  L.  R.,  V  All.,  520. 

(«)  J.  L.  R.,  XXI  Bom..  248.  (^)  I.  L.  R.,  IX  Boin.,  183. 

(3)  1.  L.  B.,  XVII  Bom.,  42.  («)  /.  L.  R.,  XVIII  Calc,  464. 
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The  judgment  of  the  Court  was  delivered  by 

2'2nd  Nov.  1900.  Heid,  J.  —This  uppeal  was  admitted  ou  a  Es.  10  Com-t-fcc 

stamp,  subject  to  objectious  at  the  hearing.  The  suit  was  valued 
at  630  Rs.  and,  under  Section  7,  IV  (/)  of  the  Court  Fees  Act, 
should  bear  a  stamp  of  47  rupees  4  annas.  This  stamp  was  affix- 
ed to  the  plaint,  but  on  the  memoranda  of  appeal  in  the  lower 
Appellate  Coui-t  and  in  this  Coui-t  a  stamp  of  10  rupees  only  was 
affixed. 

The  appeals  being  against  the  order  directing  that  accounts 
be  taken  and  against  the  decree  dismissing  the  appeal,  respective- 
ly, should  be  stam^xid  with  the  ad  valorem  sivna])  prescribed  by  the 
above-mentioned  Article  of  the  Act. 

Under  the  order  of  the  Court  the  deficiency  in  this  Court  has 
been  made  up,  but  we  have  not  called  on  the  appellants  to  make 
up  the  deficiency  in  the  lower  Appellate  Court,  following  iJela 
Mai  V.  Barbhaj  (^),  no  question  as  to  the  amount  of  fee  payable 
having  been  raised  in,  or  decided  by,  that  Court,  Counsel  for  the 
respondents  contends  that,  under  Section  40  (1),  proviso  (2),  of  the 
Punjab  Coui'ts  Act,  no  further  appeal  lies,  the  suit  being  a  small 
cause  of  value  not  amounting  to  one  thousand  rupees. 

Reliance  is  placed  on  Narayan  v.  Balaji  ('^),  dealing  with  a 
suit  to  recover  339  rupees  14  annas  2  pies  as  the  plaintiffs'  -^^  shaix) 
in  certain  dhara  and  Ichnti  pi'operties,  or  any  other  sum  which 
might  be  found  due  to  them  from  the  defendant,  the  manaoino- 
khot,  on  taking  accounts  between  them.  Fan^n,  C.  J.,  held  that 
the  question  whether  the  suit  was  "  excepted  from  the  jurisdiction 
of  the  Small  Causes  Court,"  as  a  suit  for  an  account,  was  determin- 
ed by  Damodar  Gopal  Dikshit  v.  ChinUiman  Balkrishna  (3), 
which  was  not  distinguishable  from  the  case  before  the  Court,  the 
plaint  in  neither  case  containing  an  allegation  that  the  profits 
sought  had  been  wrongfully  received. 

The  learned  Chief  Justice  continued  :  "  By  merely  asking,  in 
"  the  altei-native,  for  an  account  of  the  profits  the  plaintiff  cannot 
'*  convert  a  suit  cognizable  by  a  Court  of  Small  Causes  into  one  of 
"  a  different  nature.  There  is  no  account,  within  the  meaning  of 
"  Ai-ticle  31,  Schedule  II  of  the  Small  Cause  Courts  Act,  here  to  be 
'*  taken.  A  definite  sum  only  is  to  be  ascertained,  viz.,  the  amount 
•'  of  profits  received  by  the  defendant  dui-ing  the  years  in  question, 
"  from  which,  by  a  simple  calculation,  what  the  plaintiff's  share  in 
"  those  profits  amounts  to  can  be  ascertained." 


(')  115,  P.  li.,  1884.         («)  /.  L.  R.,  XXI  Bom.,  248. 
C)I.  L.B.,XriIBom.,42. 
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In  the  XVII  Bombay  case  cited  it  was  held  that  the  only  re- 
«  lief  claimed  was  the  payment  of  money.  Sargent,  C.  J.,  said  :  "  If 
"  the  plaintiffs  had  alleged  that  the  defendant  had  wrongfully  re- 
"  ceived  the  plaintiff's  share  of  profits,  then,  no  doubt,  the  suit  would 
"  have  fallen  under  clause  31  of  the  Schedule  II.  But  tlie  plaintiffs' 
"  allegation  is  that  the  defendant  rightfully  received,  but  wrong- 
"  ly  retained,  the  profits.  To  such  a  suit  clause  31  has  no  applica- 
"  tion." 

In  the  suit  before  us  the  plaintiffs  prayed  (1)  that  accounts 
might  be  taken  and  explained  to  them  ;  (2);  to  be  allowed  to  inspect 
the  sti'ong-room  in  which  the  offerings  were  storedL ;,  (3):  for  parti- 
tion of  such  of  the  offerings  as  were  partible,  and  for  their  share 
on  partition.  The  suit  was  valued  at  130  rupees,  as  the  approxi- 
mate share  of  the  plaintiffs,  and  at  500  rupees  on  account  of  the 
inspection  of  the  strong-room.  It  entailed  the  consideration  of 
the  rules  for  the  management  of  the  Bajreshuri  temple  at  Bhaun, 
Kangra,  the  defendants  being  the  Chaudhris  and  the  plaintiffs 
beino- the  rest  of  thept/am  and  shareholdei-s,  of  the  temple,  and 
the  Court  of  first  instance  held  that  the  plaintiffs  were  entitled  to 
have  accounts  taken  every  six  months. 

The  facis  and  the  frame  of  the  suit  are  clearly  distinguishable 
from  those  in  the  Bombay  cases  cited,  and  we  cannot  hold  that  it 
is  not  a  suit  for  an  account,  merely  by  i-eason  of  a  share  in  the 
collections  being  claimed.  "We  see  no  reason  to  doubt  that  the 
suit  is  excluded  by  Article  31,  Schedule  II,  Act  IX  of  1887,  and 
possibly  by  Article  30  of  the  Schedule,  from  the  jurisdiction  of  a 
Coui-t  of  Small  Causes,  and  that  a  further  appeal  consequently  lies, 
under  the  certificate  granted  by  the  lower  Appellate  Court. 

Counsel  for  the  respondents  fui-ther  contends  that  the  appeal 
has  abated,  several  pax'ties  having  died  more  than  six  months  before 
applications  were  made  for  bringing  their  legal  representatives  on 
to  the  record. 

Having  regard  to  the  number  of  parties  we  concur  in  the 
reasons  recoi"ded  in  the  e«  parte  order  allowing  substitution  after  the 
expiry  of  the  period  of  limitation  provided,  and  we  see  no  reason 
for  delaying  the  hearing  of  this  appeal  in  order  to  bring  on  to  the 
recoi'd  the  legal  representatives  of  r-espondents  who  died  after 
Ram  Sarn,  Jewan  and  Behari,  who  are  at  present  alive,  were 
appointed  under  Section  30  of  the  Code  of  Civil  Procedure,  to  de- 
fend the  appeal  on  behalf  of  all  the  respondents.  Counsel  for  the  re- 
spondents has  been  instructed  by  Jiwan.  The  remaining  question  for 
consideration  i«  whether  an  appeal  lay  to  the  lower  Appellate  Court. 
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Section  2  of  the  Code  of  Civil  Procedure  includes  an  order 
directing  accounts  to  be  taken  in  the  definition  of  "  decree."  Counsel 
for  the  I'espondents  cites  cases  under  Act  X  of  1877,  which  are 
obviously  not  in  point,  having  been  decided  before  the  amendment 
of  the  definition  of  deci-ee  by  the  present  Code,  and  on  Manjit  Singh 
v.  Ilahi  Bakhsh  (}),  Ooverji  Laddha  v.  Morarj'i  Punj'a  {'*),  and 
Behari  Lai  Pundit  v.  Kedar  Nath  Midlich  (^),  which  do  not  help 
him,  for  ths  proposition  that  an  order  under  Section  215  (a)  of  the 
Code,  under  six  heads,  each  commencing  "  Let  an  account  be  taken ' 
is  not  an  order  directing  that  accounts  be  taken. 

In  the  absence  of  authority  we  are  unable  to  hold  that  this 
proposition  has  any  force,  and  we  hold  that  an  appeal  lay  to  the 
Divisional  Court.  We  set  aside  the  decree  of  the  lower  Appellate 
Court  and  under  Section  562  of  the  Code  of  Civil  Procedui-e,  we  re- 
mand the  appeal  to  that  Court  for  decision  on  the  merits. 

The  Court-fee  on  the  memorandum  of  appeal  will  be  refunded, 
and  costs  will  be  costs  in  the  cause. 

Ajppeal  allowed  :  cause  remanded. 


No.  14. 

Before  Mr.  Justice  Robertson. 
RALA,—CDEFENDANr),— APPELLANT, 
Appellate  Side,  ^  Versus 

BAUNA  AND  OTHERS,— (Plaintiffs),— RESPONDENTS. 
Further  Appeal  No.   156  of  1900. 

GU'Stom — Gift — Validity  of  gift  to  one  of  several  heirs -Kaiig  Jat  of 
GarhshanJcar  tabsil,  Hoshiarpwr  District. 

In  a  suit  the  ijarties  to  which  wore  Kanp;  Jats  of  tlie  Gai-hshankar 
tahsil,  Hoshiarpar  District,  a  gift  by  a  souloss  proprietor  of  his  laud  to  one 
of  his  lieirs  who  hal  b3on  for  a  long  timo  cultivating  with  and  supporting 
the  donor,  to  the  exclusion  of  the  rest,  was  found  valid  by  custom. 

Sobha  V.  Gyana  {*),  G^ptl  Siiijh  v.  Kheman  {'),  Indar  v.  Liiddar 
Singh  («),  Sher  Singh  v.  Sohail  Singh  (7),  Kariin  B'lJchsh  v.  Fatta  {»),  Narain 
Singh  V.  Gtirmukh  Singh  {^),  Naalav.  Mian  Khan  Q°),  and  Sahib  Din  v. 
Amira  ("),  referred  to. 

Fhirther  appeal  from  the  order  of  S.  Clifford,  Esqtiird,  Divisional 
Judge,  Hoshiarpur  Division,  dated  3rd!  January  1900. 

Muhammad  Shafi,  for  api)ellant. 

B.  C.  Chatterji,  for  respondents. 

(>)  I.  L.  B.,  VHI  AIL,  620.  («)     18,  P.  B.,  1890. 

(«)/.£.  R.,  IX  Bom.,  183.  (')      19,  /'.   R.,  IH'.HK 

(»)  I.  L.  B.,  XVIII  Gale,  4Gi.    (»)  113,  /'.   K.,  1891. 
(*)  11(3,  P.  R.,  1880.  (»)  lltj,  P.  72.,  189J^. 

(*)   85,  P.  B.,  1889.  ('")  101,  P.  B.,  1892. 

(")  10,  P.  B.,  1889. 
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The  judgment  of  the  leaiiiecl  Judge  was  as  follows  : 

Robertson,  J.— The  facts  of  the  case  are  fully  set  forth  in  the  ith  Augt.  1900. 
orders  of  the  two  lower  Courts.  The  appellant  received  certain  land 
in  gift  from  one  Dula  Singh,  a  Kang  Jat  of  Garshankar,  Hoshiar- 
pur.  He  is  as  nearly  related  to  the  deceased  as  any  of  the  plaint- 
iffs, and  was  entitled  as  heir  to  one-third  of  deceased's  property.  Itis 
clearly  proved  that  Rala,  the  donee,  did  render  services  to  deceased, 
an  old  man,  in  the  way  of  cultivating  his  land  for  him  and 
supplying  him  with  food-stuff,  although  the  actual  extent  of  the ' 
services  may  not  be  quite  ascertained.  The  land  of  which  a  gift 
was  made  was  not  all  the  property  deceased  had,  though  it  was 
all  that  was  then  unencumbered.  It  has  no  doubt  been  established 
in  a  great  many  cases  among  various  tribes  of  the  Central  Punjab 
tliat  a  sonless  Jat  proprietor  may  alienate  his  land  to— indeed 
appoint  as  an  heir — one  out  of  his  near  collateral  kinsman  to  the 
exclusion  of  others  in  cases  where  alienations  to  a  stranger  would 
bo  entirely  restricted.  There  seems  to  me  no  reason  to  doubt  the 
existence  of  this  custom  in  the  branch  of  Jats  to  whom  the  parties^ 
bolong.  A  long  an^ay  of  rulings  was  quoted  to  prove  the  general 
prevalence  of  the  custom — Sohlia  v.  Gyana  (}),  Oopal  Singh  v. 
Khemau  (^),  Iiidar  v.  Liiildar  Siiigh  (^),  SJier  Singh  v.  Sohail 
Singh  (••)  ;  Karim  Bakhsh  v.  Fatta  ("),  Narain  Singh  v.  Gurmuhh 
Singh  {^),  NnnU  v.  Mim  Khan  (7),  and  Sahib  Din  v.  Amlra  (^), 
inter  alia,  and  sifter  considering  these  and  the  evidence  in  the  case, 
I  am  of  opinion  ihat  the  gift  in  question  must  be  held  to  be  valid, 
and  I  accept  the  appeal  and  decree  accordingly,  dismissing  plaint- 
iffs claim  as  regards  the  gift  costs  against  respondent. 

Appeal  accepted. 

V)  IIG  P.  /?.,  1886.  (5)  113,  P.  R.,  1891. 

("-)  85,  P.  R.,  1889.  («)   116,  P.  R.,  1894. 

C)  18,  P.  li.,  1890.  (7)   101,   /'.  R.,  1892. 

C)  1!),  P.   /.■.,  1800.  (8)  10,  P.  R.,  1889. 
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No.  15. 

Before  Mr,  Justice  Rohertson  and  Mr.  Jufttice  Maude. 
JOTI  MAL— (Decree-Holder),— PETITIONER, 
Versus 
COATES,— (Judgment-Debtor),—  \ 
H.    H.    THE     MAHARAJA    OF  [  RESPONDENTS. 
FARroKOT,— (Objector),—  ' 

Civil  Revision  No.  532  of  1900. 

Revision — Chief  Court's  poivers  of— Fract ice —  Civil  procedure  Code, 
1882,  Section  622 — Punjah  Courts  Act,  1884,  as  amended  hy  Act  XXV  of 
1899,  Section,  10. 

Held,  that  as  a  general  rule  the  Chief  Court  will  not  exercise  its  extra- 
ordinary powers  of  revision  untTf  r  Section  70  of  the  Punjab  Courts  Act,  as 
amended  by  Act  XXV  of  1899,  on  the  ground  that  a  subordinate  Court  has 
exercised  a  jurisdiction  not  vested  in  it  by  law,  or  has  failed  to  exercise  a 
jurisdiction  so  vested,  or  has  acted  in  the  exercise  of  its  jurisdiction  with 
material  irregularity,  so  long  as  there  is  any  other  remedy  open  to  the 
party  professing  to  be  injured  whereby  he  may  obtain  the  relief  sought. 

Fetttion  for  revision  of  the  order  of  Khan  Sahib    Manlvi    Muham- 
mad  Enssain,  District  Judge,  Ferozepore,  dated  4th  April  1900. 

Ishwar  Das,  for  petitioner. 

Beechey,  Karaka,  and  A.  L.  Roy,  for  respondents. 

The  judgment  of  the  Court  was  dehvered  by 

30//t  'Nov.  1900.  Maude,  J. — This  is  an  application  for  the  I'evision  of  an  order 

passed  by  the  District  Judge,  under  Section  280  of  tho  Code  of 
Civil  Procedure,  releasing  from  attachment  in  execution  of  decree 
certain  property  which  was  claimed  by  His  Highness  the  Raju 
of  Faridkot.  A  preliminary  objection  has  been  raised  on  behalf 
of  the  respondents  that  this  Court  has  no  authoi-ity  to  onteriain 
the  application  because  Section  283  of  the  Code  permits  a  party 
against  whom  such  an  order  has  been  passed  to  institute  a  suit  to 
establish  the  right  which  ho  claims  to  the  propei-ty  in  dispute,  but 
"  subject  to  the  result  of  such  suit,  if  any,"  the  section  enacts  that 
"  the  order  shall  be  conclusive."  As  to  our  jurisdiction  to  enter- 
tain the  application,  and  if  we  considered  it  desirable,  in  the  inter- 
ests of  justice,  owing  to  some  material  irregulaiity  in  the  District 
Judge's  proceedings,  to  inter-fere  with  the  order  passed,  we  have  no 
doubt  whatever.  The  language  of  Section  622  of  the  Code  is  suffi- 
ciently wide  to  cmbi'ace  cases  in  which  pariies  have  open  to  them 
other  remedies  than  by  applying  to  this  Court  for  ixjvision.  But 
at  the  same  time  we  ai-e  equally  clear  that,  as  a  male,  a  High  Coiu-t 
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should  refuse  to  interfere  when  the  party  professing  to  be  injured 
has  another  remedy.  This  dictum  indeed  has  been  binefly  stated  in 
a  Full  Bench  decision  of  this  Court  in  the  case  of  'Narain  Da/) 
and  another  v.  Manoliar  Lai  and  others  (}),  and  is  in  accordance 
with  repeated  decision  of  the  High  Courts  (Shiva  Nathaji  v.  Joma 
Kashmath  (2),  Kashinath  Sakha  Ham  Kulkarni  v.  Nana  (^), 
Quisle  V.  Jaisroj  (^),  and  Ghulam  Shahbir  v.  Devarka  Prasad    ('')). 

The  learned  pleader  for  the  petitioner  has  cited  the  mling   of 
this  Court  just  mentioned,  as  an  instance  in  which   the   Court   did 
(exercise  its  revisional  powers,  although  the  petitioners  had  another 
I'cmedy  open  to  them,  namely,  a  regular  suit.     But  a   reference  to 
that  ruling  shows  that  the   case   was   entirely   different   from   the 
jiresent  one.     There  the   object  of  the   learned  Judges  was  to   con- 
sider and  decide  authoritatively  the  impoi-tant  question  whether  it 
was  or  was  not  competent  to  a  Court  (upon  an    application,  under 
Section  525  of  the  Civil  Procedure  Code,  to  file   an   award)  to   in- 
quire  inio  and  decide  objections  other  than  those  specified   in   Sec- 
tions 520  and  521  of  the  Code.    The  decision  given  settles  the  ques- 
tion for  all  the  Civil  Courts  in  this  Px'ovince.     But  in   the   present 
instance  there  is  no  general   question   of   importance   for   decision, 
and  if  we  decided  to  intei'fere  with  the  oi'der  passed  by  the  District 
Judge,  our  interference  would  not  even  settle  the  matter  in  dispute, 
for  we  could  do  no  more  than  set  aside  the   order   already   passed 
on  account  of  some  alleged    material   iiTCgularity   in   the  District 
Judge's  procedure,  and  direct  him  to  re-hear  the  objection  made  to 
the  attachment  of  the    property,    and   whatever   order  he   miglit 
ultimately  pass,  the  aggrieved  party  would  have  a  i-ight  to   contest 
it  by  a  regular  suit.     We  are  clearly  of  opinion  therefore  that   this 
is  a  case  in  which  we  should  decline  to  interfere,  and   we   are   pre- 
pared to  lay  down,  as  a  general   rule,   that   where  a   person   asks 
this  Court  to  exercise  its   extraordinary   powers  of   revision  under 
Section  70  of  the  Punjab  Courts  Act,  as  amended  by  Act  XXV   of 
1899,   on   the   ground   that   a  subordinate   Court   has  exercised  a 
jurisdiction   not  vested  in  it  by  law,  or  has  failed  to  exei'cise  a 
jurisdiction  so  vested,  or  has  acted  in  the  exercise    of   its    jurisdic- 
tion with  material  irregularity,  such  person  must  satisfy  this  Court 
that  he  has  no  other  remedy  open  to  him  whereby  he  may  obtain 
the  relief  sought.     The  application  is  rejected  with  costs. 

Ajiplication  dismissed. 


(' )  21,  P.  R.,  1898.  (3)  7,  I.  i?,,  XXI  Bom.,  ^31. 

(•-)  /.  L.  R.,  VII  Bom.,  341.  {*)  I.  L.  R.,  XV  All.,  405. 

C)  I.  L.  R.,  XVIII  All.,  163. 
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No.  16. 

Before  Mr.  J  it  slice  Beid, 
<  MAHMUD  KHAIs^— (Plaintiff),— APPELLANT, 

Appkllate  Side.  <  Versus 

\    RAM  DAS  AND  OTHERS,- (Defendants),— RESPONDENTS. 
Farther  Appeal  No.  632  of  1900. 
Pre-emption— Custom — rresumption   as  to   existence   of  custom  of  pre- 
emption— Rebuttal  of — Punjah  Lmcs  Act  {IV  of  1872),  Section   10. 

Held,  that  to  establish  a  custom  opposed  to  that  which  mast,  under 
Section  10  of  the  Punjab  Laws  Act,  be  presumed  to  exist,  it  was  not 
Bufficient  to  prove  that,  notwithstanding  several  sales  of  land  in  the  village, 
no  suit  for  pre-emption  was  ever  filed  or  that  the  present  Settlement 
record  was  silent  on  the  subject. 

Sdviand  Khan  v.  Malitaha  Q),  followed. 

Further  appeal  from  the   decree  of  Bai   Bahadar   Sodhi   Hukam 
tSingh,  Biwan  Bahadar,  Divisional   Judge,    SiaU-ot  Bivision, 

dated  I8th  April  1900, 

Isliwar  Das  and  Sukh  Dyal,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follow s  :  — 

Qlh  Bee.  1900.  Reid,  J. — The  lower  Appellate  Court  has  held  that  a  custom 

abrogating  the  light  of  pre-emption,  which,  under  Section  1 0  of 
the  Punjab  Laws'  Act,  is  presumed  to  exist  unless  the  contrary 
is  proved,  has  been  proved,  (i)  because  the  Settlement  i-ecord  of 
1891-92  is  silent  on  the  subject,  although  the  Bnvaj-i  am  of  the 
1865  Settlement,  stated  that  a  proprietor  who  may  wish  to  sell  his 
land  should  oifer  it  first  to  a  village  proprietor  or  to  his  co- 
sharers  in  the  land,  and  the  records  of  1855  Settlement  contained 
a  similar  provision ;  (ii)  because  15  sales  of  land  in  the  village  had 
taken  place  without  a  single  suit  for  pre-emption. 

The  appellant  admits  that  no  suit  for  pre-emption  was  ever 
filed  in  respect  of  land  in  this  village  before  those  filed  in  1899  by 
himself  and  Hakam. 

The  facts  of  this  case  are  practically  on  all  fours  ^^dth  those 
in  Samavd  Khan  v.  Mahtaba  (^)  in  which  the  lower  Appellate 
Court  had  held  that  the  custom  of  pre-emjotion  must  be  held  to 
liavc  Ixjen  set  aside  because  15  sales  of  land  in  the  village  had  been 
effected  to  strangers. 

In  that  case,  as  in  this,  the  Settlement  recoi'ds  prior  to  the 
passing  of  the  Punjab  Laws'  Act  recited  the  existence  of  a  custom  of 

(>)  48,  P.  B.,  1883. 
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pre-emption.  The  only  distinction  between  the  two  cases  is  that 
the  Settlement  prior  to  the  passing  of  the  Act  subsisted  at  the  date 
of  suit  in  S'tmanil  Khan  v.  Mahtnha  (}),  and  that  the  Com-t  found 
that  the  failure  to  assert  the  right  of  pre-emption  was  apparently 
due  to  the  povei-ty  of  the  propnetors. 

The  following  passages  in  the  judgment  are  clearly  appli- 
cable :  — 

"  It  is  clear  that  under  Section  1 0  of  the  Punjab  Laws  Act 
"  the  right  must  be  presumed  to  exist.  The  burden  of  pi-oving 
"  that  it  does  not  exist  rests  therefox-e  on  the  defendants.  Now  all 
"  that  they  have  proved  is  that  while  a  considerable  number  of 
"  sales  to  strangei's  has  taken  place,  the  right  of  pre-emption  has 
"  never  been  asserted.  We  think,  however,  that  this  is  not  of 
'*  itself  a  sufficient  ground  for  holding  that  the  custom  does  not 
"  exist  or  has  been  set  aside. 

"  It  is  not  enough  to  show  that  some  sales  have  taken  place 
"  which  were  not  objected  to,  for  it  was  discretionary  with  the 
"co-proprietors  to  objec;t  or  not,  and  their  mere  acquiescence  in 
"  previous  sales  doss  not  imply  that  the  custom  which  would 
"  entitle  them  to  object  to  the  sales  and  to  claim  the  benefit  for 
"  themselves  has  been  abrogated." 

The  respondents  have  failed  to  establish  a  custom  opposed  to 
that  which  must,  under  Section  10  of  the  Act,  be  presumed  to 
exist. 

Under  Section  562  of  the  Code  of  Civil  Procedui-e,  I  set  aside 
the  deci-ee  of  the  lower  Appellate  Court,  and  remand  the  case  for 
disposal  on  the  merits.  The  Court  fee  on  the  memorandum  of 
appeal  will  be  refunded,  and  costs  will  be  costs  in  the  cause. 

Appeal  allowed  :  causs  remanded. 


No.  17. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Maude. 
TARACHAND,— (Plaintiff),— APPELLANT, 

Versus 

THE  GANESH  FLOUR  MILLS  COMPANY,  LIMITED,  DELHI, 
—(Uefendants),— RESPONDENTS. 

Farther  Appeal  No.  718  of  1898. 

Public  Company — Power  and  authority  of  Directors— Articles  of  AssociO' 
tion  ■—  Ratification  b  y  Company  of  acts  ultra  vires  of  Directors — Condition  vif<il 
to  contract  or  merely  ancillary  to  it : — Evidence  at  regards. 

(1)  41,  P.  R.,  1883. 


■APPEttATE   SlDB. 
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AYliere  Articles  of  Associatiou  of  aGomi)any  empowered  the  Directors 
generally  to  do  all  such  acts  as  under  the  Indian  Companies  Act  and 
Articles  of  Association  are  directed  or  authorized  to  be  done  by  the  Com- 
pany in  General  Meeting,  lielJ,  that  this  authority  did  not  absolve  the 
Directors  from  the  necessity  of  observing  the  established  principles  which 
should  regulate  their  management  of  the  Company's  affairs,  and  if  their 
acts  were  not  reasonably  necessary  for  efficient  management,  the  Com- 
pany  would  not  bo  bound  by  them. 

Held,  further,  that  to  establish  ratiticatiou  by  the  Company  of  acts  ultra 
fires  of  the  Directors  it  was  necessary  for  the  plaintiff  to  prove  (1)  that 
the  shart-holdors  present  at  the  meeting  at  which  it  was  alleged  that 
ratification  had  been  accorded,  had  clear  knowledge  of  wliat  was  to  be 
ratified,  and  (2)  that  the  absent  shareholders  had  individually  assented  to 
the  ratification. 

Whether  a  particular  clause  in  an  agreement  should  be  held  to 
embody  a  conditon  vital  to  the  contrac*^^,  or  one  subsidiary  to  its  main 
purpose  must  depend  upon  the  intention  of  the  contracting  parties,  and 
if  possible  that  intention  should  be  gathei'ed  from  the  terms  of  the  agree- 
ment itself. 

Ashhurij  Railway  Carriage  and  Iron  Company  v.  Riche  (')  ;  Houldsivorth 
V.  Evans  (-),  and  Phosphate  of  Lime  Company  v.  Orecn  (^),  referred  to. 

Further  appeal  from  the  order   of  D.  C.    Johnstoi.e,  Esquire,  Addi- 
tional Divisional  Judge,  Delhi  Division,  dated  29th  March  1898. 

Grey  and  K.  P.  Roy,  for  appellant. 

Parker,  for  respondents. 

The  questions  of  law  arising  and  the  facts  in  conuection  there- 
with, sufficiently  appear  from  the  judgment  of  the  Court  which 
was  delivered  by . 

9th  Dec.  1900.  Maude,  J.— In  this  case  the  plaintiff,  Tara  Chand,  a  merchant 

of  Bombay,  sued  the  Ganesh  Flour  Mills  Company,  Limited,  Delhi, 
to  recover  the  sum  of  Rs.  3,000  alleged  to  be  due  to  him  under 
a  deed  of  agi-eement  entered  into  between  him  and  the  Directors 
of  the  defendant  Company  on  November  6th,  1894.  The  plaint 
set  out  that  by  the  above  mentioned  agreement,  in  consideration 
of  the  purchase  by  the  plaintiff,  upon  the  terms  and  conditions 
.specified  in  the  agreement,  of  200  .shares  in  the  Company,  the 
Company  agreed  among  other  things  to  pay  to  the  plaintiflF  u 
commission  of  one  anna  i)er  maund  of  bran  sold  by  the  said  Com- 
pany to  any  person  other  than  the  plaintiff  for  a  period  of  fifteen 
years,  commencing  from  July  26th,  1894.  As  the  Comi)any  had 
not  paid  the  plaintiff  any   commission   subsequent  to   September 

(')  L.  li.  1,  H.  L.  653.        (^)  L.  R.  3,  H.  L.  268.  ^ 

(')  L.  R.  7,  G.  P.  56. 
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30fch,  1895,  lie  claimed  Rs.  3,000  as  approximately  the  amount 
due,  including  interest  up  to  the  date  of  suing.  The  defendant 
Company  admitted  that  its  Directors  had  entered  into  the  agree- 
ment in  question,  bvit  pleaded  that  the  agreement  was  "  ultra  vires 
"  of  the  powers  of  the  Directors  to  bind  the  Company,  and  that  it 
"was  unreasonable  and  voidable,  and  that  the  Company  had  i-e- 
"  fused  to  be  Ijoiind  by  it,  and  had  put  an  end  to  it."  It  was  also 
pleaded  that  one  of  the  conditions  of  tlie  agreement  was  that  the 
plaintiff  should  continuously  hold  25  shares  in  the  Company,  and 
that  since  November  19th,  1895,  Tie  had  ceased  to  hold  that 
number. 

The  District  Judge  found  that  the  Directors  had  exceeded 
their  powers,  and  that  the  Company  was  not  bound  by  the  agree- 
ment, as  it  liad  not  i-atified  the  acts  of  its  Directors.  He  also 
found  that  the  plaintiff  having  ceased  to  possess  25  shares  in  the 
Company  was  not  entitled  to  I'eap  the  benefits  secured  to  him 
under  the  agreement.  The  suit  was  therefore  dismissed.  In 
appeal  the  learned  Divisional  Judge  arrived  at  the  same  final 
conclusion  as  regards  the  justice  of  the  plaintiff's  claim,  but  he 
differed  from  the  finding  of  the  lower  Coui-t  as  regards  the  ques- 
tion of  ratification  wliich  he  held  was  proved. 

Before  us  the  learned  counsel  for  the  plaintiff-appellant  has 
argued  his  client's  case  at  considei'able  length.  Briefly  stated  his 
arguments  are  these :  (1)  the  agreement  entered  into  was  intra 
not  ultra  vires  of  the  Directors,  and  therefore  the  agreement  binds 
the  Company ;  (2)  even  assuming  that  they  acted  nltra  vires  of 
their  powers  their  acts  were  sufficiently  ratified  by  the  share- 
holders ;  (3)  the  plaintiff  duly  performed  all  the  conditions  of  the 
contract,  and  did  in  fact  continuously  possess  25  shares  in 
the  Company  ;  (4)  even  if  at  one  period  he  did  not  possess  that 
number  his  promise  to  do  so  was  not  a  pi-omise  vital  to  the  conti'act, 
but  subsidiary  or  collateral  to  its  main  purpose,  and  its  breach 
was  insufficient  to  discharge  the  Company  from  its  obligation. 

In  support  of  the  first  contention  Article  73  of  the  Articles  of 
Association  has  been  relied  on  as  showing  that  subject  to  the 
provisions  of  the  Indian  Companies  Act  and  the  Articles  them.'elves, 
the  Directors  are  authorized  to  exercise  any  powers  which  might  be 
exercised  by  the  shareholders  of  the  Company  assembled  in  General 
Meeting.  This  is  a  proposition  to  which  we  are  wholly  unable  io 
assent  for  reasons  which  will  be  explained,  nor  does  it  appear  that 
this  position  was  ever  assumed  in  the  District  Judge's  Court. 
There,  when  the  defendant  company  had  pleaded  that  the  agreement 
was  ultra  vires  of  the  Directors  the  Judge  asked  the  plaintiff's 
counsel  why,  he  said,  that  the  Directors  had  the  power  to  enter  into 
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the  contract,  and  he  replied  that  it  was  inherent  in  the  Directors, 
and  that  they  also  had  the  power  by  custom  and  law  :  no  reference 
was  made  to  the  Ai'ticles  of  Association.  We  also  observe  from  a 
pemsal  of  copies  on  the  record  of  some  of  the  proceedings  of  General 
Meetings  of  the  Company  that  on  more  than  one  occasion  resolutions 
were  carried  confirming  certain  acts  of  the  Directors  or  uuthoriz- 
ing  them  to  perfoi-m  certain  acts,  whereas  no  such  confinnation 
or  authority  was  required  had  the  Directors  themselves  possessed 
the  powei's  of  the  shareholders  in  General  Meeting  in  regard  to 
such  matters.  The  article  relied  on  is  somewhat  prolix  and 
obscurely  worded,  but  even  if  it  be  intei'preted  in  the  sense  pro- 
pounded by  the  learned  counsel  it  amounts  to  no  more  than 
this,  namely,  that  the  Directors  may  exercise  all  such  powers  and 
genei'ally  do  all  such  acts  as  under  the  provisions  of  the  Indian 
Companies  Act  and  the  Articles  of  Association  ai'e  directed 
or  authorized  to  be  exercised  or  done  by  the  Company  in  General 
Meeting.  We  cannot,  however,  accept  the  view  that  because  the 
Act  and  the  Articles  place  no  definite  limitations  upon  the  powers 
of  the  Company  in  dealing  with  outside  parties,  therefore  the 
Directors  are  empowered  io  do  anything  that  the  Act  and  Ai-ticlcs 
do  not  expressly  prohibit,  and  are  absolved  by  the  aiijcle  in  question 
from  the  necessity  of  observing  the  well-established  principles  which 
should  regulate  their  mj^nagement  of  the  Company's  affairs.  Their 
general  authority  Avould  undoiibtedly  extend  to  the  performance 
of  all  acts  reasonably  necessary  for  efficient  management,  but  wc 
have  no  hesitation  in  holding  that  the  agi*eement  as  to  the  payment 
of  commission  to  the  plaintiff  on  account  of  sales  of  bran  does 
not  fall  within  that  category.  A  perusal  of  clauses  7  and  8 
of  the  deed  of  contract  shows  that  the  Directors  entered  into 
what  was  practically  a  uniliteral  agreement,  the  benefit  of  which 
was  secured  wholly  to  the  plaintiff.  By  this  agreement  ho  was  to 
have  the  light  of  refusing  to  pay  the  rate  at  which  the  Company 
might  offer  to  sell  bran  to  him  and  of  stating  to  the  Company  any 
rate  which  he  was  prepared  to  give,  but  if  the  Company  found 
itself  unable  to  accept  his  tender  it  bound  itself  for  fifteen  years  to 
pay  him  one  anna  for  every  maund  of  bran  that  it  might  sell  to 
third  parties.  Thus  the  plaintiff  had  only  to  decline  to  pay  the 
rate  offered  to  him  and  to  substitute  an  unremunerative  one  whicli 
the  Company  was  certain  to  refuse  to  accept,  and  he  was  to  get  one 
anna  for  every  maund  of  bran  sold  by  the  Company  duiing  so  long 
a  peinod  as  fifteen  yeai-s.  And  that  this  was  what  he  intended  to 
do  ;  we  have  his  own  word  :  *'  I  did  not  get  the  late  of  the  bhousn 
"  from  the  Company.  I  did  not  ask  them  to  tell  mo  the  rate.  I 
•'  never  desired  to  have  the  bhooia.     I  never  took  it."     Clearly  the 
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plaintiff's  object  was  to  obtain  annually  a  compai'atively  large 
amount  from  the  Company  and  do  notliing  in  return  for  tbe  pay- 
ment. We  have  no  hesitation  in  holding  that  entering  into  such  an 
agreement  was  nUra  and  not  viha  vires  of  the  Dii*ectoii5. 

Next,  it  has  been  contended  that  the  shareholders  nitified  the 
act  of  their  Directoi^,  and  in  support  of  this  contention  i-cllanco  has 
been  placed  on  two  reports  of  the  Directors,  dated  November  14th, 
1894,  and  April  ISth,  1895,  Avhich  repoi-ts  were  adopted  by  the 
shareholders.  The  reports  themselves  contain  no  allusion  to  the 
agreement  in  question,  but  in  the  profit  and  loss  accounts  attached 
to  them  there  are  entries  showing  payments  to  the  plaintiff 
and  others  under  the  head  of  "  commissions,"  while  in  the  balance 
sheet  of  the  earlier  rejiort  there  is  also  entered  a  payment  to  him 
and  others  under  the  head  of  "  conccssionnaires."  Beyond  this, 
however,  thei-e  is  no  pi-oof  that  the  shareholders  were  aware  of  the 
agreement  or  that  they  ever  ratified  its  terms.  On  the  contrary, 
the  proceedings  of  an  Extraordinary  General  Meeting,  held  on 
July  25th,  1896,  appear  to  indicate  that  the  shareholdei's  wished 
to  undo  the  act  of  their  Directors.  We  are  clearly  of  opinion  that 
there  was  no  ratification  of  the  act  of  the  Directors  which  could 
bind  the  Company  even  were  it  proved  (which  it  is  not)  that  the 
members  present  at  the  meetings,  when  the  two  repoi'ts  wei-e 
adopted,  were  aware  of  the  entries  in  the  accounts.  In  the  first 
place  there  is  nothing  to  show  how  many  shareholders  wei-e  present, 
or  that  those  present  had  knowledge  of  what  was  to  he  I'atified  or 
even  any  such  information  as  would  have  placed  them  in  a  posi- 
tion to  ascertain  the  facts  as  to  how  and  why  the  payments  to  the 
plaintiff  had  been  made  ;  and,  in  the  second  place,  there  is  the 
highest  authority  for  holding  that  in  no  case  could  the  proceedings 
of  those  meetings  be  deemed  to  bind  either  the  absent  or  present 
shareholders.  In  the  case  of  the  Ashlmty  li  tt'hcay  darriage  and 
Iron  Compauy  v.  Riche  (}),  finally  decided  by  the  House  of  Lords, 
Lord  Chelmsford  quoted  mth  approval  a  dictum  of  Lord  d'anworth 
in  H.mldsworth  v.  Evans  i^^)'.  "In  Joint  Stock  Companies  ahsent 
"  shareholders  should  never  be  bound  to  do  anything  more  than 
"  to  assiime  that  the  Directors  are  doing  their  duty  except  in  cases 
"  where  they  are  infoimed  that  although  the  Directoi^  have  not 
"  intended  to  defraud  the  Company,  yet  exercising  powera  not 
"  legally  conferred  upon  them,  they  have  gone  beyond  what  they 
"  ought  to  do :  "  and  Lord  Chelmsford  added  "  I  confess  it  seems  to 
"  me  that  in  every  case  of  ratification  by  shareholders  of  an  act 
"  ultra  tires  of  Directors  there  ought  to  be  not  a  mere  presumption 


(')  L.  R.  1,  U.  L.  653.        {-)  L.  R.  3,  S.  L.  263. 


6Q  CIVIL  JUDGMENTS-No.  17.  [  RRCoan 

"  of  assent  from  notice  of  the  unauthorized  act  and  absence  from  a 
"  meeting  called  to  legalize  it,  but  proof  of  the  actual  assent  of 
"  each  shareholder."  And  in  his  judgment  in  the  same  case  Lord 
O'Hagan  cited  as  very  sound  and  apposite  a  passage  from  the 
judgment  of  Mr.  Justice  Willes,  in  the  case  of  the  Phosjjhale  of 
Lime  Ct.mpany  v.  Green  (})  :  "  The  principle  by  which  a  person,  on 
"  whose  behalf  an  act  is  done  without  his  authority,  may  ratify 
"  and  adopt  it  is  as  old  as  any  proposition  known  to  the  law. 
"  But  it  is  subject  to  one  condition,  in  order  to  make  it  binding,  it 
"  must  be  either  with  full  knowledge  of  the  chai'acter  of  the  act 
"  to  be  adopted  or  with  intention  to  adopt  it  at  all  events,  and 
"  under  whatever  circumstances."  In  the  present  case  there  is 
absolutely  nothing  to  show  that  the  shareholders  present  at  the 
meetings  referred  to  had,  when  they  adopted  the  Directors' reports, 
any  knowledge  of  the  meaning  of  the  entries  in  the  accounts  of 
payments  to  the  plaintiff.  We  are  thus  clearly  of  opinion  that 
the  entering  into  the  agi-eement  by  the  Directors  was  nllra  vires, 
and  that  their  act  was  not  ratified  by  the  Company. 

For  the  above  reasons  alone  the  appeal  would  fail,  but  as  we 
have  also  heard  arguments  on  the  question  whether  the  plaintiff 
duly  pei'formed  all  the  conditions  of  the  agreement  incumbent  on 
him  to  perform  we  will  i-ecord  our  decision  on  the  point.  Para- 
graph 10  of  the  agreement  provides  that  the  plaintiff  "  shall  at 
"  all  times  during  the  continuance  and  operation  of  this  agreement 
"  have  in  his  possession  and  be  the  owner  of  not  less  than  25 
"  shares  of  the  said  Gauesh  Mour  Mills  Company,  Limited."  Tt 
is  not  denied  that  from  November  19th,  1895,  the  plaintiff  held  only 
21  shares  i-egistered  in  liis  name,  but  it  has  been  contended 
that  as  a  fact  the  plaintiff  did  continue  to  hold  the  required 
number  of  shares,  inasmuch  as  he  had  supplied  the  funds  with 
which  shares  had  been  purchased  in  the  name  of  other  pereons,  his 
object  being  to  increase  his  voting  power  by  obtaining  proxies 
from  those  persons.  We  have  no  doubt  that  what  the  Directors 
wanted  was  not  onl}^  the  money  subscribed  by  the  plaintiff  and  his 
friends,  but  also  his  name,  ho  being  a  merchant  doing  business  in 
Bombay  ;  and  here  we  may  point  out  that  in  the  proceedings  of  the 
sixteenth  meeting  of  the  Directors  held  on  July  26th,  1894,  at 
which  they  agreed  to  enter  into  the  contract  with  the  plaintiff,  one 
of  the  conditions  onumeruted  is  "  Tara  Chand  to  hold  in  his  own 
"  name  not  less  than  25  sliaros  always."  This  phrase  was  not 
embodied  in  the  agreement,  l)nt  we  cannot  allow  that  the  words 
substituted  bear  a  different  interpetration,  nor  has  the    plaintiff's 

0)  L.  II.  7,  C.  P.   56. 
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counsel  been  able  to  show  any  authority  for  the  pix)position  that 
his  client  "  had  in  his  possession  and  was  the  owner  "  of  shares 
when  those  shares  were  registered  in  the  names  of  other  persons. 
The  plaintiff  himself  used  proxies  given  to  him  by  some  of  the 
very  persons  whose  shares  ho  now  claims  to  have  possessed  and 
owned,  thus  acknowledging  the  title  of  those  persons  to  own  the 
shai-es.  We  hold  then  that  the  plaintiff  did  not  peiform  the 
obligation  requir-ed  from  him  in  pai"agraph  10  of  the  agreement. 

There  remains  for  consideration  the  question  whether  the 
plaintiff's  default  in  that  respect  so  frustrated  the  objects  of  the 
contract  as  to  discharge  the  Company  ivom  its  liabilities,  supposing 
that  the  agrcement  had  bound  the  Company.  Whether  a  particular 
clause  in  an  agreement  should  be  held  to  embody  a  condition 
vital  to  the  contract  must  depend  upon  the  intention  of  the  con- 
tracting parties,  and,  if  possible,  that  intention  should  be  gathei-ed 
fi-om  the  terms  of  the  agreement  itself.  In  this  case  we  think 
that  the  wording  of  paragraph  10  is  sufficiently  precise  to  waiTant 
the  uiference  that  the  Directors  did  consider  it  a  matter  of  real  im- 
portance that  the  plaintiff  should  for  fifteen  yeai-s  himself  hold  not 
less  than  twenty. five  shares  in  the  Company,  and  this  view  is  sup- 
ported by  the  fact  that  subsequent  to  his  parting  with  some  of  his 
shares  they  did  not  pay  him  any  commission  on  the  sales  of  bran.  On 
all  grounds  therefore  the  appeal  fails,  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  18. 

Before  Mr.  Justice  Beid. 
IMaMI,— (Defendant),— PETITIONER,  j 

'^'^'^"^  >    Revision  Side. 

SADDAN  AND  OTHERS,— (PrAiNxiFFs),— RESPONDENTS. 

Civil  Revision  No.  808  of  1900. 

Suit  agaimt  minor — Appointment  of  guardian  anl  litem — Suit  ichen  in- 
stituted — Limitalion  Act,  1877,  Section  4. 

Hc'i/,  that  a  suit  to  recover  money  dao  on  a  bond  in  which  two  of  (he 
defendants  were  minors  and  the  applicaticm  for  the  appointment  of  a 
guardian  ad  litem  to  the  minor  defendants  was  presented  two  days  after 
the  suit  was  filed,  must  be  deemed  to  have  been  instituted  against  them 
when  tlio  plaint  was  6Ied  and  not  when  the  application  for  the  appoint- 
meut  of  the  guardian  od  litem  was  made,  as  the  Code  of  Civil  Procedure 
docs  not  require  that  the  application  should  be  made  with  the  plaint  and 
form  part  of  it. 

In  re  ilotiram.  Rupachand  (')  and  Kliem  Karan  v.  Bar  Dayal  (»), 
followed, 

C)  11  Born,,  H.  C.  R.,  21.        (»)  I.  L.  R.,  IV  All.,  37. 
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Petition  for  revision  of    the  order   of  Mr.    Kitthi    Singh,    Judge, 
Small  Cause  Court,  Delhi,  dated  6th  April  1900. 

Lakshmi  Narain,  for  petitioner. 

Daulat  Ram,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 
ISth  Dec.  1900.  Reid,  J. — Tlie  decide  of  the  Coui't  below  cannot  stand. 

A  plaint,  including  ''  Saddan  and  Madan,  minor  sons  of 
"  Hussaini,  through  Mussammat  Sohni  as  guardian,"  among  the 
defendants,  was  filed  on  the  last  day  of  the  period  allowed  by  the 
Limitation  Act. 

Two  days  afterwards  an  application  for  the  appointment  of 
Mussammat  Sohni,  mother  of  the  minor  defendants,  as  their 
guardian  ad  litem,  was  pi-esented,  and  the  Court  below  has  held  that 
the  suit  must  be  deemed  to  have  been  instituted  when  this  applica- 
tion was  i)resented,  and  must  consequently  be  held  to  be  barred  by 
limitation- 
Section  4iO  of  the  Code  of  Civil  Procedure  runs  thus  ;  "  Every 
"  suit  by  a  minor  shall  be  instituted  in  his  name  by  an  adult  person," 
&c.,  while  Section  443  runs,  "  Where  the  defendant  to  a  suit  is  a 
"  ininor,  the  Com-t,  on  being  satisfied  of  the  fact  of  his  minority,  shall 
"  appoint  a  proper  person  to  be  guardian  for  the  suit  for  such  minor," 
&c.  The  Code  does  not  lay  down  a  i*ule  that  the  application,  for 
appointment  of  a  guardian  ad  litem  to  a  minor  defendant,  shall  be 
filed  with  the  plaint  and  form  part  thereof. 

In  re  Motirain  liupachand  (^),Westro]^p,  C.  J.,  and  Melvill, 
J.,  held  that  Section  2,  Act  XX  of  1864  (repealed  by  the  Guardians 
and  Wards  Act,  Vlil  of  1890),  which  provided  for  minors  being 
i-epresented,  did  not  pi-ohibit  a  suit  being  instituted  against  a 
minor  befoi-c  a  certificate  of  administration  to  the  estate  of  the 
minor  had  been  granted,  and  that  a  suit  might  be  so  instituted,  the 
duty  of  the  plaintiff  being  to  apply,  immediately  after  the  in- 
stitution of  the  suit,  for  the  apix)intment  of  an  administrator. 

The  point  has  been  dealt  with  in  Khem  Karan  v.  Har 
Vayal  ('-),  by  Straight,  J.,  who  held  that,  oven  if  it  wex"e  necessary 
to  amend  the  plaint,  the  peiiod  of  limitation  would  be  calculated 
only  from  the  date  when  the  plaint  was  tirat  pi-esented. 

In  the  present  case  the  plaintiff  applied  for  the  appointment 
of  a  guardian  ad  litem  within  a  reasonable  time  of  filing  his  plaint, 
and  1  have  no  hesitation  in  holding  that  his  suit  was  not  barred  by 
limitation. 
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I  set  aside  the  decree  of  the  Court  below  and,  under  Section 
662  of  the  Code  of  Civil  Procedure,  I  remand  the  suit  for  decision 
on  the  merits,  the  first  step  to  be  taken  by  the  Court  below  being 
the  disposal  of  the  application  for  the  appointment  of  a  guardian 
ad  litem,  if  that  has  not  already  been  disposed  of  according  to 
law. 

The  Court-fee  on  this  application  will  be  refunded,  and  costs 
will  be  costs  in  the  cause. 

Application  allowed  :  cause  remanded. 

No.  19. 

Before  Mr.  Justice  Rohertson   and  Mr.  Justice  Maude. 

FAQIR  CHAND,- (Defendant), —PETITIONER,  \ 

Versus  \  Rbvision  Sidb. 

MUSSAMMAT  BAL  KAUR,  -  (Plaintiff),— RESPONDENT.      ) 
Civil  Revision  No.  1160  of  1899. 
Revision— Small  Cause  Court  8uit-*-Error  of  law— Chief  Court'a  poivers  of 
revision— Discretion— Provincial  Small  Came  Courts  Act,    1887,  Section  25. 

Where  upon  the  circumstances  of  the  caso  the  view  of  the  law  taken 
by  the  lower  Court  was  not  on  the  face  of  it  incorrect,  and  there  was  no 
reason  to  think  that  injustice  has  been  committed  the  Chief  Court  declined 
to  uae  its  discretionary  power  of  revision  under  Section  25  of  the  Pro- 
vincial Small  Cause   Court  Act. 

Secretary  of  State  for  India  in  Council  v.  Johvson  {^),  The  Poona  City 
Municipality  v.  Ramji  Raghunath  (-),  and  Sarman  Lai  v.  Khuhan  (^) 
followed. 

Petition  for  revision  of  tht   order  of  Lala  Oopal  Das,  Judge, 
Small  Cause  Court,  Lahore,  dated  lOlJi,  May   1899. 

Muhammad  Shafi  and  Fazal  Din,  for  petitioner. 

Dharm  Das,  for  respondent. 

The  judgment  of  the  Coux^t  was  delivered  by 

Robertson,  J.  —The  question  in  this  case  which  in  our  opinion     2Ut  Deo.  1900, 
has  to  be   decided  is   simply  "  should  we  interfere  with  the  order 
"  of  the  lower  Court  on  revision  or  not  ?  " 

Two  widows,  it  appears,  were  jointly  entitled  to  certain  rent 
fiom  defendant ;  one  of  them  is  defendant's  own  sister.  The  other 
one  sued  alone  for  her  half  share  of  the  rent  and  obtained  a 
decree.  It  was  pleaded  tliat  plaintiff  could  not  sue  without 
joining  Mussammat  Basant  Kaur  as  co-plaintiff,  and   further   that 

(1)  79,  P.  R.,  1888.        (»)  I.  L.  R.,  XK  Bom.,  250. 
(3)   I.L.R.,XVI  All.,i79. 
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she  could  not  sue  for  half  the  rent  only.     The  low^  Court  held 
that  there  was  collusion  between  the  other  person,  Mussammat 
Basant  Elaur,  who  might  have  been  joined   as   plaintiff,   and   the 
defendant,  and  decided  that  plaintiff  could   sue  for  her  own  share 
having  made  the  oo-right-holder  a   defendant.     It  is  ui^ed  that 
such  a  suit  would  not  lie,  and  when   the  case  had  come  into  Court 
the  defendant's  pleader    offered  to  join  as  plaintiff  if  the  whole 
rent  was  claimed.     Several  judgments  were  quoted  to  us  to  show 
that  a  suit  by  one  sharer  of  a  right  to  rent  would  not  lie   for  his 
share    only.     {Bindu   Bashini    Dasi   v.  Peari    Mohun   Bose    (^), 
Jogendro  Ghunder  Ghose  v.  Nobin   GhunSer  (*),    Kashee   KUhore 
Hoy  Chowdhry  v.  Al^p  Numdal  (^),  Manokar  Das  v.  Mauzal  Ali  (*), 
Parameswaran    v,    Shangaran    (5),     Tara    Ghander  Banerjee   v. 
Ameer  Numdh  ("),  Jadno  Shat  v.   Kadumbinee   Dassee  (7),    Prem 
Ghand  Noskur  v.  Mohhoda  Debt  (^),  MutUdhar  v.  IskriPramd  ("), 
and   Badri    Das   v.    Jawala    Fershad    C^).)     The   general    rule 
undoubtedly  is  against  an  action  for  rent  being  brought  against  a 
tenant  by  one  of  several   co-sharers  for   such   sharer's  own   share 
only.     We  doubt,  however,  if  the  authorities  quoted  go  quite  so  far 
as  to  rule  that  under  no  circumstances  can  a  suit  be  so  brought,  and 
the  obvious  collusion  if  defendant  and  co-sharer  is  not  to  be  over- 
looked in  considering  a  rule  laid  down   for  the   tenant's   benefit. 
But  we  do  not   consider  ourselves   called     upon   to   go   into  this 
matter.     The  point  is  one  of  great  nicety,  we  cannot   say  that  the 
ruling  of  the  lower  Court  is  on  the  face  of  it  wrong  or  illegal.     It 
has  been  laid  down  by  Mr.  Justice  Plowden  in  Secretary  of  Sfafe  for 
India   in    Gounril  v.    Mr.   R.  Jof'ns'iu  (^^)   that  "it  is   not   eveiy 
"  error  of  the  subardinate  Court  that  entitles  a  party  to   an   order 
"  from  the  Chief  Court  under  Saction  25.  This  is  a  jurisdiction,  the 
"  exercise  of  which  is  discretional,  and  which   should  not  be   used 
"  except  to  remedy  injustice." 

In  the  case  of  the  Poona  City  Mnn-Hpnlity  v.  Rnrnjl  Raghu- 
nnth  (^^),  which  was  an  application  under  Section  25,  Small  Cause 
Court  Act,  it  was  laid  down  that  the  Bombay  High  Court  was 
"  slow  to  interfere  under  Section  25  when  thei-e  are  no  substantial 
"  merits  in  the  case  of  the  applicant.  It  interferes  to  remedy  in- 
"  justice.  It  is  slow  to  interfere  when  substantial  justice  has 
**  been  done  ....  though  technically  the  plaintiff  or  defendant  may 
"  have  a  legitimate  ground  of  attack  or  defence." 

(')  I   L.  R.,  XX  Calc,  107.  (0  I.  L.  R.,  VII  Calc,  150. 

(»)  I.  L.  B.,  VIII  Calc,  353.  (»)  I.  L.  B.,  XIV  dde.,  201. 

(*)  J.  L.  B.,  VI  Calc,  J49.  (»)  W.  N.,  All.,  1884,  181. 

{*)  I.  L.  B.,  V  AIL,  40.  ('«)  86.  P.  B.,  1891. 


(*)  /.  L.  B.,  XIV  Mad.,  489.      (")  79,  P.  B.,  1888. 

(«)  22,  W.  B.,  394.  (»»)  I.  L.  B.,  XX  Bom.,  250. 
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The  High  Court  of  the  North-Western  Provinces  in  Sarman 
Lai  V.  Khuhan  (')  went  further  still  too  far  in  the  opinion  of  the 
Bombay  Judges  as  regards  the  relative  width  of  Section  25  of  the 
Small  Cause  Court  Act  and  Section  622  of  the  Civil  Procedure 
Code.  With  the  principles  laid  down  in  the  rulings  quoted 
above  of  this  Court  and  the  Bombay  High  Court,  and  to  a  con- 
siderable degree  of  the  Allahabad  High  Coui't  also,  we  find  our- 
selves in  entire  accord.  We  do  not  think  that  it  was  ever  con- 
templated to  allow  appeals  on  points  of  law  under  Section  25, 
and  the  present  application  is  simply  an  appeal  on  a  point  of  a 
law  of  great  delicacy  in  regard  to  which  we  are  unable  to  say  under 
all  the  circumstances  that  the  view  of  the  lower  Court  is  clearly 
and  on  the  face  of  it  incorrect.  Still  less  do  we  see  any  reason  to 
think  that  any  injustice  has  been  done.  The  person  whom  it 
is  claimed  should  be  joined  as  co-plaintiff,  and  who  was  joined 
as  defendant,  is  the  sister  of  defendant,  and  is  apparently  in 
collusion  with  him.  It  is  not  a  case  in  which  we  think  We  should 
use  our  discretionary  power  of  revision,  and  we  accordingly  decline 
to  interfere.    Application  for  revision  dismissed  with  costs. 

Application  dismissed. 

No.  20 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Maude. 

MAYA  RAM,— (Defendant),— APPELLANT,  \ 


Versus  >  Appkllate  Sidb, 

•   J 


SHIB  DAS  AND  ANOTHER,— (Plaintipfs),—RESPONDENTS 

Further  Appeal  No,  487  of  1898. 

Hindu  Law — Joint  family — Presumption  of  joint  ownership —Necessity 
for  certificate — Succession  Certificate  Act,  1889,  Section  4, 

In  a  suit  brought  to  recover  certain  money  due  on  account  of  a  balance 
struck  by  the  defendant  in  favour  of  the  plaintiffs'  father,  the  plaintiffs  had 
not  obtained  a  succession  certificate. 

Held,  that  no  certificate  was  necessary,  as  the  plaintiffs  were  suing 
for  a  joint  Hindu  family  property  by  right  of  survlTorship. 

Semhle.—Aot  VII  of  1389  does  not  require  a  Court  to  dismiss  a  plain- 
tlff'^B  suit  where  a  certificate  should  have  been  but  has  n?>t  been  obtained. 
Section  4  only  enacts  that  In  the  absence  of  the  certificate  a  decree  shall 
not  be  passed.  There  is  nothing  to  preclude  the  Court  from  staying  pro- 
ceedings and  directing  the  plaintiffs  to  take  measures  to  procure  a 
certificate. 

Joti  Ram  v.  Mussammat  Sura$ti  (*)  followed  and  Rup  Chand  t. 
Basanta  Mai  (')  explained, 

Q)  I.  L.  B.,  XVI  All,  476.        («)  13,  P.  B.,  1883. 
(•)  102,  P.  B.,  1889. 
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Further  appeal  from  the   order  of  Captain  C.  8.  Martindule,  Divi- 
sional Judge,  11  oshiarpur  Division,  dated  22nd  March  1898. 

Beechey  and  Sangam  Lai,  foi'  appellant. 
Lai  Chand,  for  respondents. 

The  judgment  of  the  Court   (so  far  as  is  material  for  the  pur- 
poses of  this  report)  was  delivered  by 

\^th  Dec.  1900.  Macjde,  J.— The  plaintiffs  are  Brahmins    who  carry   on   the 

business  of  bankers  in  the  town  of  Dasuha,  which  contains  some 
7,000  inhabitants.  Their  suit  is  to  recover  certain  money  due  on 
account  of  a  balance  struck  by  the  defendant  in  favour  of  their 
father  who  is  now  dead,  and  the  first  objection  raised  by  the 
defendant  was  that  the  plaintiffs  wtre  not  members  of  a  joint 
Hindu  family,  and  could  not  sue  until  they  had  obtained  a  succes- 
sion certificate  empowering  them  to  collect  their  father's  debts. 
The  learned  Divisional  Judge  held  that  the  plaintiffs  followed 
Hindu  Law  and  could  sue  without  t{.  king  out  a  succession  cei-ti- 
ficate.  There  is  ample  authority  in  the  decisions  of  the  High  Courts, 
indeed  it  has  not  been  denied  before  us,  that  a  plaintiff  does  not 
require  a  certificate  where  his  claim  is  for  family  propei-ty  by 
right  of  survivorship,  but  in  this  case  the  contention  is  that  in  the 
Punjab  no  pi'esumption  can  be  raised  that  the  plaintiffs  were 
members  of  a  joint  Hindu  family  with  their  father,  and  that  they 
have  failed  to  prove  affirmatively  that  such  was  their  status. 
In  support  of  this  contention  we  have  been  referred  to  certain 
remarks  of  Mr.  Justice  Powell  in  the  case  of  Hup  Ghand  and  Ram 
Das  y.  Dasanto.  Mai  and  Belu  Mai  (^),  where  the  learned  Judge 
obsei-ved  that  in  the  Punjab  tlie  true  Hindu  joint  family  is  almost, 
*  if  not  quite,  unknown.     That  observation  was   made  with  i-eference 

to  the  question  whether  in  this  Province,  in  spite  of  the  rule  of 
strict  Hindu  Law  that  a  son  cannot  demand  partition  while  his 
father  is  alive,  disruptions  of  joint  families  could  not  occur  without 
express  and  formal  partition.  The  dictum  can  in  no  way  be  re- 
garded as  an  assertion,  much  less  a  decision,  that  there  are  no 
joint  Hindu  families  in  the  Punjab.  On  the  contraiy  we  have  the 
authority  of  the  learned  Judges  who  decided  the  appeal  in  the  case 
of  Joti  Bam  and  another  v.  Mussammat  Surasli  and  others  C)  that 
it  is  settled  law  that  the  normal  state  of  cveiy  Hindu  family  is 
joint,  although  this  is  only  a  pi-esumption  which  of  course  is  liable 
to  be  rebutted,  and  the  degree  of  weight  to  be  attached  to  ii 
must  depend  upon  the  circumstances  of  each  case.  Here  the 
plaintiffs  are  Brahmins,  their  father  was  canying  on  a  money- 
lending  business  in  a  Municipal  town,  and  it  is  not  denied  that 
(')  102,  P.  iJ.,  1889,  356.        (')  13,  P.  B.,  1883. 
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the  plaintiffs  resided  with  him.     They  also  produced  three  witnesses 

who  deposed  that  the  plaintiffs  and  their  father  can-ied  on  a  joint 

business,  and  formed  a  joint  family.     We  hold  then  that  there  was 

a  joint  Hindu  family,  and  that  the  plaintiffs  are  suing  for  family 

property  by  right  of  sui-vivorship.     No  succession  certificate  was 

therefoi'e  necessary.     "We  also  desire  to  point  out  that  Act  VII   of 

1889  does  not  require  a  Court  to  dismiss  a  plaintiff's  suit  where  a 

certificate  should  have   been  but  has  not  been  obtained.     Section  4 

only  enacts  that  in  the  absence  of  ihe  certificate  a  decree  shall  not 

be  passed.     There  is  nothing  to  preclude  the  Couii   irom  staying 

proceedings  and  directing  the  plaintiff  to  take  measures  to  procui-e 

a  certificate. 

(The  other  parts  of  this   judgment  are  not  material  for  the   purposes 
of  this  report— Ed.,  P.  B.) 


No.  21. 

Before  Mr.  Justice  Harris. 
FAKIRA,— (Plaintiff),— APPELLANT, 

Versics  }  Appellate  Sidb. 

PIYARE  LAL,— (Defendant),— RESPONDENT. 

Further  Appeal  No.  41  of  1898. 

Mortgage--  Conditional  sale — Foreclosure — Regulation  XVII  of  1806  — 
Defects  in  notice  issued  under  Section  8 — Prenervation  of  right  of  vedemption 
on  deposit  of  principal  and  interest  ivithin  the  year  of  grace — Regulation  I 
of  1798,  Section  2. 

In  a  suit  for  possession  of  a  house  by  redemption  filed  by  the  plainiifiE 
a  few  days  before  the  expiry  of  the  year  of  grace,  who  had  after  the  service 
of  a  notice  of  foreclosure  admitted  only  Rs.  45  to  be  due  and  had  deposit- 
ed Rs.  63  as  the  amount  of  the  balance  of  principal  and  interest  due  in 
the  Court  which  had  issued  the  notice,  alleging  that  his  father  had  paid 
an  item  of  Rs.  395  out  of  the  mortgage  money,  which  payment  he  was 
unable  to  prove. 

Eeld,  that  in  a  notice  under  Section  8  of  Regulation  XVIT  of  1806 
where  the  mortgagor  was  especially  referred  to  Section  7  of  the  Regulation, 
which  lays  down  the  steps  which  must  be  taken  in  order  to  redeem  the 
property  within  the  year  of  grace,  the  mere  omission  to  specify  the  exact 
or  uncertain  amount  of  interest  due  or  evri  '-  riitioii:  the  interest  at 
all  or  the  fact  that  the  words  "District  Judge  iiotice  was  imm-eeeed 

and  not  wntten,   were  rioF  defecta^:|ufficienfc  .to^fciate   the    foreclftsnre 
proceedings. 

.  Beld,  further,  that  the  plaintiff  was  not  entitled  to  a  decree  for  redemp- 
tion on  any  terms,  his  right  to  redeem  having  expired  at  the  end  of  the 
year  of  grace  as  he  had  not  complied  with  the  requirements  of  Section  2 
of  Regulation  I  of  1798,  he  not  having  deposited  even  the  total  amount  of 
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the  principal  due,  nor  taken  either  of  the  alternative  courses  open  to   him 
uuder  Section  7  of  Regulation  XVII  of  1806  within  the  year  of  grace. 

Mehro   v.   Suja    ('),   Fatteh   v.  Sain  Ditia    {*)  referred  to.   Forbes  v. 
Ameeroonissa  Begtim  (')  followed,  and  Wasawa  Singh  v.  Rvra  {*)   approved. 

Further  appeal  from   the  order  of  S.  Clifford,  Esquire,  Diviiionnl 
Judge,  Delhi  Division,  dated  2l#^  M-ay  1897; 

Madan  Gopal,  for  appellant. 

Sangam  Lai,  for  respondent. 

The  questions,  of  law  arising  and  the  facts  in  connection 
therewith,  sufficiently  appear  from  the  judgment  of  tiie  learned 
Judge,  which  was  as  follows  : — 

\2t\Dte.  1900.  Harris,  J.— By   deed   of  the  17th  August   1885  plaintiff's 

father  (since  deceased)  mortgaged  a  house  to  defendant  with 
possession  for  Rs,  460  by  way  of  conditional  sale.  Under  the 
terms  of  the  deed  interest  was  chargeable. 

On  the  23rd  August  1895  defendant  got  a  notice  of  foreclosure 
issued  under  Regulation  XVII  of  1806  to  plaintiff,  which  was 
served  on  the  2nd  September  1895.  On  the  21st  July  1896  plain- 
tiff filed  an  application  in  the  Court  which  issued  the  notice  alleging 
only  Rs.  45  to  be  due,  and  on  the  27th  July  1896  he  deposited  in 
Court  Rs.  63  as  principal  and  interest  due  under  the  mortgage. 
That  amount  defendant  refused  to  accept,  and  on  the  25th 
August,  i.e.,  a  few  days  before  the  expiry  of  the  year  of  gi-ace, 
plaintiff  instituted  the  suit,  out  of  which  this  further  appeal  has 
arisen,  for  possession  of  the  house  by  redemption. 

It  was  not  contended  in  the  Courts  below  that  plaintiff's  de- 
posit was  the  actual  sum  sufficient  for  redemption,  but  it  was 
alleged  by  plaintiff  that  his  father  had  paid  Rs.  395  towai'ds  the 
principal,  and  that  only  a  small  sum  remained  due. 

The  Courts  concurred  in  finding  that  the  Rs.  395  were  not  paid 
as  alleged,  and  it  is  not  here  urged  that  the  evidence  is  sufficient 
to  sustain  a  finding  that  Rs.  395  were  paid. 

The  first  Coui-t  held  that  plaintiff  was  entitled  to  redeem,  the 
notice  ])roceedings  being  in-egular,  and  found  Rs.  543-1-3  due 
on  the  mortgage,  and  decreed  redemption  on  payment  of  that  sum. 

The  Divisional  Judge  on  appeal  held  that  the  only  defect  in 
notice  pix)ceedings  then  urged,  vi2.,  that  the  words  *'  District  Judge  " 
were  impressed  and  not  written,  was  not  a  fatal  defect  vitiating  the 
proceedings,  and  that  the  full  amount  due  not  having  been  paid  or 


(')  81,  P.  R.,  1882.  (3)  10,  Mf,o.  I.  A.,  340 ;  5,  W.  B.,  P.  C,  47. 

(')  76,  P.  R.,  1877.  {*)  24,  P.  R.,  1895. 
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tendered,  the  right  to  redeem  lapsed  on  expiry  of  the  year  of  gra<». 
The  suit  was  accordingly  dismissed. 

It  is  not  here  argued*  for  plaintiff-appellant  that  the  fact  that 
the  words  "  District  Judge  "  were  impressed  and  not  written  con- 
stitutes a  defect  vitiating  the  proceedings,  but  it  is  contended  that 
the  notice  to  plaintiff  was  defective  in  that  it  did  not  set  forth  the 
full  amount  of  principal  and  interest  due,  but  the  principal  only — 
Macpherson's  Law  of  Mortgage,  7th  Edition,  pages  504-5,  and 
Mehro  v.  Suj'a  (})  are  cited  in  support  of  the  argument.  In  the 
ruling  cited  it  was  held  that  a  notice  which  did  not  bear  the  seal 
or  signature  of  the  Disknct  Judge,  but  only  his  initials,  and  merely 
notified  to  the  mortgagor  the  principal  sum  due  on  the  mortgage 
without  any  mentiefn"'  of  the  intei-est  due  thereon,  was  fatally 
defective  and  vitiated  the  foreclosure  proceedings. 

The  question,.OT«waiver  by  the  mortgagor  of  defects  in  the 
foreclosure  procJfeedings  is  here  raised  by  respondent.  That 
question  was  discussed  in  Mehro  v.  Suja  (i),  and  the  inapplica- 
bility of  Fatteh  V.  Sain  Dilta  («)  pointed  out.  It  is  true  that  in 
his  application  of  the  21st  July  the  mortgagor  refers  to  the  notice 
as  claiming  Rs.  630-3-9  as  principal  and  interest.  But  that 
seems  only  to  point  to  the  mortgagor's  knowledge  that  he  had  to 
pay  interest.  As  the  notice  does  not  specifically  mention  interest 
and  as  defects  were  urged  in  the  first  Court,  thex'e  cannot  be  said 
to  have  been  waiver  on  the  part,  of  the  mortgagor. 

As  to  the  woixis  "  District  Judge "  being  impressed  there 
appears  no  doubt  as  to  the  correctness  of  the  ruling,  Watawa 
bifgh  V.  liura  (3),  that  such  was  not  a  fatal  defect. 

The  important  words  of  the  notice  here  in  question  ai^ — 
^'  chuiikiadalat  hiiza  men  sail  ne  darkhwost  baibat  rihn  kalai  yant 
muhhtntim  hfjane  bai  iumharijaidad  he  ki  jo  tvmne  hadast  sail 
bazaria  dastawez  bai  bdioafa  tiadadi  Ms.  460  muwirikha  \7th 
Augtist  \8S^  bn din  wajah  guzri  kt  hasb  sharait  doslawez  mazkur 
bawfijud  hone  lakaza  ki  ndaegi  nahin  hui  ah  turn  ko  notice  dia  jata 
hat  ki  jisttirah  dnfa  7,  Regulation  yune  kannn  17,  1806,  men  h»km 
hai  tarikh  tomil  purwana  haza  se  ek  sal  ke  andar  agir  turn  infikak 
rihn  na  karoge  to  rihn  kotai  baibat  hojawega." 

It  will  be  observed  that  in  the  above  notice,  though  interest  is 
not  mentioned,  it  is  specified  that  payment  in  accordance  with  the 
terms  of  the  mortgage  has  not,  though  demanded,  been  made,  and 
that  the  mortgagor  is  expressly  referred  to  Section  7  of  the  Regula- 

(!)  84,  P.  R.,  1882.  (*)  76,  P.  B.,  1877. 

O  24,  P.  B.,  1895. 
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tion  which  lays  down  the  steps  which  he  should  take  in  order  to 
redeem  within  the  year  of  grace.  In  Wasaiva  Singh  v.  Rnra  (')  a 
reference  to  Section  7  of  the  Regulation  was  held  to  comply  with 
the  requirements  of  Section  8,  which  provides  that  it  shall  be  noti- 
fied to  the  mortgagor  "  that  if  he  shall  not  i^edeem  the  property 
"  mortgaged  in  the  manner  provided  for  in  the  foregoing  section 
"  within  one  year  from  the  date  of  the  notification  the  mortgage  will 
"  be  finally  foreclosed  and  the  conditional  sale  will  become  conclu- 
"  sive." 

The  notice  is  almost  an  exact  translation  of  the  above  para- 
graph, and  must  be  held  to  have  compHed  therewith,  and  under 
these  circumstances  it  was  unnecessary  to  specify  the  exact  or 
uncertain  amount  of  interest  due,  or  mention  interest  at  all. 

There  was  thus  no  defect  vitiating  the  foreclosure  proceedings. 

It  is  further  contended  for  appellant  that  as  he  brought  his 
suit  within  the  year  of  grace  he  is  entitled  to  a  decision  on  the 
merits  as  to  what  is  due  on  the  mortgage  and  to  a  decree  for 
redemption  on  payment  of  that  amount. 

No  authority  has  been  cited  for  this  contention,  but  it  is  urged 
that  under  Regulation  I  of  1798,  of  which  Regulation  XVII  of 
1806  is  an  extension,  a  deposit  of  principal  and  interest  preserved 
to  the  mortgagor  his  right  of  redemption.  It  appears,  however,  that 
under  Regulation  I  of  1798  where  the  lender  (mortgagee)  is  in 
possession  the  deposit  is,  in  order  to  preserve  the  right  of  redemp- 
tion,  to  be  the  whole  of  the  principal  sum  due,  on  deposit  of  which 
the  interest  account  may  be  gone  into. 

In  the  present  case  the  whole  of  the  principal  was  not  paid  in 
by  plaintiff.  But  the  earlier  regulation  is  governed  by  the  later 
Regulation  of  1806,  which  alone  lays  down  the  proceedings  necessaiy 
to  complete  the  mortgagee's  title.  The  terms  of  Section  8  are 
imperative,  and  provide  that  the  mortgagoi-  shall  redeem  within  the 
year  in  the  manner  provided  for  by  Section  7,  and  if  not  the 
mortgage  will  be  finally  foreclosed. 

In  the  leading  case  on  these  Regulations  (Forhes  v.  AmeeronniHsa 
B-^gum  (^))  their  Lordships  of  the  Privy  Council  on  a  consideration 
of  the  above  mentioned  Regulations  held  that  when  proceedings 
under  Section  8  of  Regulation  XVII  of  1806  have  been  had  "  it 
"  becomes  incumbent  on  the  mortgagor  to  take  within  the  year  the 
"  steps  towards  redemption  which  are  prescribed  by  the  7th  Section 
„  within  that  period,  he  must  either  pay  or  tender  (and  the  proof  of 
"  such  payment  or  tender  will  lie  on  him)  the  sum  lent,  or  the  balance 


(•)  24,  P.  B.,  1895.  (»)  10,  Moo.  I.  A.,  340  j  5,  W.  B.,  P.  C,  47. 
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"  due,  if  any  part  of  the  pi'inclpal  has  been  discharged,  and  also,  in 
"  the  case  in  which  the  mortgagee  has  not  been  put  in  possession  of 
"  the  mortgaged  property,  any  interest  that  may  be  due  ;  or  (and 
"  this  is  the  alternative  commonly  adopted)  he  must  make  a  deposit 
*'  pursuant  to  Section  2  of  Regulation  I  of  1798." 

It  is  quite  clear,  as  remarked  above,  that  the  plaintiff  did  not 
comply  with  the  requirements  of  Section  2  of  the  Regulation  of  1798, 
as  he  did  not  deposit  even  the  total  amount  of  the  principal  due. 

Their  Lordships  go  on  to  say,  "  The  general  effect  of  these 
"  regulations  is,  that  if  anything  be  due  on  the  mortgage  and  the 
"  mortgagor  makes  an  insufficient  deposit,  and  a  fortiori  if  he  makes 
"  no  deposit  at  all,  the  right  of  redemption  is  gone  at  the  expiration 
"  of  the  year  of  grace." 

As  plaintiff  did  not  take  either  of  the  alternative  courses  open 
to  him  under  Section  7  of  Regulation  XYII  of  1806  within  the  year 
of  grace  he  is  not  entitled  to  a  decree  for  redemption  on  any  terms, 
his  right  to  redeem  having  expired  at  the  end  of  that  year. 

For  the  above  reasons  I  dismiss  the  appeal  with  costs. 

Ajvpeal  dismissed. 

^  No.  22. 

Before  Mr.  Justice  Reid. 

SARDAR  ALI  SHAH  AND  OTHERS,— (Defendants) ,— 
APPELLANTS, 

Yersus  ^  Appellatb  Sidb. 

JIWAN  SINGH,- (Plaintiff),— RESPONDENT. 

Further  Appeal  No.  1366  of  1898. 

Pre-emption — Notice  to  pre-emptors  under  Section  53  of  the  Tenancy  Act, 
1887 — Waiver  of  right — Suitby  pre-emptor  as  an  occupancy  tenant — Punjab 
Laws  Act,  1872,  Section  13. 

Eeld,  in  a  suit  for  pre-emption  of  an  occupancy  holding  that  a  landlord 
who  was  also  an  occupancy  tenant  in  the  same  village  served  with  a  notice 
under  Section  53  of  the  Tenancy  Act  was  at  liberty  to  elect  to  claim 
pre-emption  under  cither  of  his  qualifications,  and  that  his  failure  to  proceed 
under  the  Tenancy  Act  did  not  bar  him  from  resorting  to  the  Civil  Court, 
or  constitute  acqmeacence  or  a  waiver  of  his  right. 

Eeld  alsoy  that  the  absence  of  specification  of  price  demanded  in  a 
notice  under  Section  53  preventH  it  being  effect  aal  under  Section  13  of  the 
Punjab  Laws  Act. 

Further  appeal  from  the  order  of  A.  E.  Hurry,  Esquire,  Divisional 
Judge,  Ferozepore  Division,  dated  7th  April  1898. 
Golak  Nath,  for  appellants. 
Oertel,  for  i:«spondent. 
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The  judgment  of  the  learned  Judge  was  as  follows  : — 
24:th  Dec.  1900.  Reid,  J. — The  only  question  for  consideration  is   whether  the 

plaintiff-respondent  has  waived  his  admitted  right  of  pre-emption. 
The  other  grounds  taken  in  appeal  cannot  be  sustained  and  have 
not  been  pressed. 

The  respondent  was  a  shareholder  and  an  occupancy-  tenant 
in  the  village  in  which  the  land  in  suit  is  situate,  and  he  has 
claimed  an  occupancy  holding  of  47  bighas  11  biswas  by  pre- 
emption. The  vendor  applied  to  a  Revenue  Officer,  under  Section  53 
of  the  Tenancy  Act,  to  give  notice  to  the  shai^eholders  in  the  village 
of  his  intention  to  sell,  and  fixed  the  pi-ice  at  Rs.  20  per  bigha. 

Notice,  under  Section  68,  was  served  on  the  respondent  on  the 
4th  March  IS95,  but  it  did  •  not  contain  any  specification  of  the 
pi-ice  demanded. 

The  respondent  did  not  claim  as  a  landlord,  and  on  the  5th 
April  1895  the  vendor  sold  his  holding  for  Rs.  401-12-0  less  than 
half  the  price  originally  demanded  by  him. 

On  the  2nd  Apnl  1896  the  respondent  instituted  this  suit, 
claiming  as  an  occupancy  tenant  under  Section  12  (/)  or  (g)  of 
the  Punjab  Laws  Act.  / 

It  is  admitted  that  the  vendor  did  not  give  notice  to  the 
respondent,  under  Section  13  of  the  Punjab  Laws  Act,  tln-ough 
any  Court,  but  counsel  for  the  appellants  contends  that  the  notice 
under  Section  53  was  sufficient,  the  words  used  in  Section  13  being 
"  any  Court"  and  a  "  Revenue  Officer  "  being  a  "  Court "  for  the 
purposes  of  the  section. 

Ude  Ram  v.  Badlmr  Mai  (})  is  authority  for  the  contention 
that  notice  issued  through  a  Tahsildar,  and  stuck  up  in  the 
chaupal  of  the  village,  is  sufficient  within  the  tenns  of  Section  1 3, 
if  it  complies  in  other  respects  with  the  requirements  of  that  section, 
but  I  concui"  with  the  leai-iied  Divisional  Judge  in  holding  that 
the  absence  of  specification  of  price  prevents  the  notice  sei'ved 
under  Section  53,  being  effectual  under  Section  13. 

The  next  contention  for  the  appellants  is,  that  the  I'cspondent 
having  failed  to  exercise  his  light  as  a  landlord,  is  barred  from 
claiming  in  any  other  capacity. 

'Now  Section  53  affects  only  landlords,  while  under  Section  13 
an  occupancy  tenant  may  claim,  and  I  sec  no  i-eason  against  an 
individual  who  combines  both  qualifications,  electing  to  claim 
under  either. 

(')  90,  P.  Z?.,  1887. 
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The  conditions  attaching  to  a  suit  for  the   establishment   of  a 
bi-e-emptive    right  differ    widely     from  those    attaching  to   the 
immary  procedure  provided  for  by  Section  53. 

In  the  present  case  the  price  originally   fixed   by  the   vendor^ 
.fras  more  than  double  the  sum    now   admitted   to   be   the   market 
^alue,  and  this  fact  might  well   induce  a   pre-emptor   to   prefer   a 
^•ivil  suit  to  the   chance  of  an  excessive   price   being   fixed  by  a 
Revenue  Officer. 

Another  considei-ation  inflaencing  his  choice  of  a  forum  might 
be  the  fear  that  other  pre-emptors  would  follow  his  example  in 
claiming  under  Section  53, 

The  3rd  April  1896  was  Sunday  and  rival  pre-emptors  had 
therefore  only  two  days  after  the  institution  of  the  respondent's 
suit,  witliin  which  to  sue,  had  they  wished  to  share  in  the  px^e- 
omptive  right.  It  is  a  matter  of  common  experience  that  the 
assei-tion  of  the  right  leads  to  suits  by  others,  who  ai-e  prepared 
to  acquiesce  in  the  original  sale,  but,  for  various  reasons,  wish  to 
defeat  the  pre-emptor  who  lias  taken  action.  For  these  reasons,  I 
hold  that  the  failure  to  proceed  under  the  Tenancy  Act  did  not 
bar  the  respondent  from  resorting  to  the  Civil  Court.  Counsel 
for  the  appellants  further  contends  that  the  failni-e  to  proceed 
under  the  Tenancy  Act,  or  to  claim  after  notice,  constitutes 
acquiescence  and  waiver  of  the  right.  Reliance  is  placed  on 
Abdul  Eihv.  \t7ihammad  Ji  {^)  in  which  the  opinion  was  ex- 
pressed "that  the  act  of  attesting  a  deed  of  sale,  if  it  be  done  by 
"  a  pre-emptor  with  the  intention  of  relinquishing  his  own  claim 
"  may  properly  be  held  to  be,  within  the  meaning  of  PJudel  v. 
"  Duta  (2),  a  positive  act  discharging  tho  vendor  from  the  obliga- 
'•  tion  of  giving  written  notice  to  the  pre-emptor,  and  waiving  the 
"  latter's  right  of  pre-emption." 

Now  the  attestation  of  a  deed  of  sale,  with  the  Intention  of 
relinquishing  the  attesting  witness'  claim  differs  widely  from  mere 
abstention  from  claiming  under  Section  53,  and  in  Mula  v.  Nihil 
Chaud  (^),  it  was  held  that  a  pre-emptor  who  had  bid  at  an  auc- 
tion sale  and  was  outbid,  had  not  waived  his  right,  but  was 
entitled,  upon  the  conclusion  of  the  sale,  to  notice  that  he  might 
have  the  property  for  the  sura  at  which  it  was  knocked  down. 
In  Muhamm'id  Sal'im^t-i:lla  Y.  Xdil-ui-diu  (*)  the  vendor  sent 
the  pre-emptor  a  notice,  by  post,  calling  on  him  to  buy  a  house,  if 
he  wanted  it,  for  Rs.  500.  The  pre-emptor  not  only  did  not  accept 
the  offer  but  refused  to  pay  a  smaller  sum.     It  was  held,  following 

(')  8.  P.  R.,  1SS2.  (=*)  78,  P.  R.,  18S1 . 

0)  52,  P.  R.,  1880.         C)  24,  P.  R.,  1887. 
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Phulel  V.  Bicta  Q)  and  Karam  Khan  v.  Jang  Baz  Khan  (")  that 
tlie  offer  and  refusal  did  not  dispense  with  the  necessity  for  a 
written  notice,  through  the  Court,  required  by  Section  13.  I 
cannot  hold  that  any  waiver  or  acquiescence  has  been  established. 
The  appeal  fails,  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  23. 

Before  Mr.  Justice  Robertson  and  Mr,  Justice  Maude. 

RAI  BHOLA  RAM,— (Defendant),. -APPELLANT, 
AppiitATi!  Side.  ^  Versus 

RAI  SETH  CHAND  MAL,— (Plaintiff), -RESPONDENT. 
Further  Appeal  No.  317  of  1898. 
Civil  Procedure  Code,  1882,  Section  559— Joinder  of  respondents  on  appeal 
— "  Interested  in  the  result  of  appeal " — Meaning  of — 

A.,  B,,  C.  and  D.  filed  a  suit  for  the  recovery  of  certain  moneys  from 
the  defendant.  The  first  Court  dismissed  their  suit  in  toto.  From  that 
decision  all  the  plaintififs  appealed,  but  the  Divisional  Judge  only  accepted 
A.'b  appeal,  and  rejected  that  of  B.,  0.  and  D.  The  defendant  filed  a  further 
appeal  against  the  decree  of  the  Divisional  Judge.  On  the  day  of  hearing  an 
application  was  filed  on  behalf  of  B.,  C.  and  D.  that  they  might  be  joined  as 
respondents  under  Section  559  of  the  Code  of  Civil  Procedure. 

Seld,  that  the  petitioners  were  not "  interested  in  the  result  of  the 
appeal "  within  the  meaning  of  Section  559  of  the  Code  of  Civil  Procedure, 
as  their  claim  had  been  disallowed  by  both  the  lower  Courts,  and  they 
had  not  appealed  and  could  not  be  granted  a  decree  on  an  appeal  against 
a  decree  in  favour  of  a  co-plaintiff,  nor  could  any  change  bo  made  in  the 
order  of  dismissal  passed  against  them. 

TJ'pendra  Lai  MuTcerjee  v.  Qirindra  Nath  MuTcerjee  ('),  Hudson  v.  Basdeo 
Bajpj/e  {*),  and  Ram  Ditta  v.  MohTcam  (^),  referred  to. 

Further  appeal  from  the  order  of  F.  Field,  Esquire,  Divisional 
Judge,  Peshawar  Division,  dated  20th  December  1 897. 

Madan  Gopal,  for  appellant. 
Ishwar  Das,  for  respondent. 

The  judgment  of  the  Court  (so  far  as  is  material  for  the 
purposes  of  this  report)  was  delivered  by 

23rd!  Nov.  1900-  Robbrtson,  J. — The  first  point  to  be  noticed  is  an  application 

put  in  by  Mr.  K.  P.  Roy,  asking  that  Mussammat  Lachhmi  and 
Mussammat  Ram  Ditti,  and  Mussammat  Hukm  Devi,  who  were 

(>)  52,  P.  R.,  1880.  (!>)  I.  L.  R.,  XXV  Gale.,  565. 

(«)  112,  P.  R.,  1882.  {*)  I.  L.  R.,  XXVI  Gale,  109. 

C^)   46,  P.  R.,  1892. 
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joined  as  plaintiffs  in  the  suit  in  the  first  Court  might  be  joined  as 
respondents    here.     The   first   Court   dismissed   the   suit   in    tot>i. 
From  that  decision  all  the  plaintiffs  appealed,  and  the  appeal  of 
Setli    Chand  Mai,  plaintiff,  was  accepted,  but  that  of  the   other 
plaintiffs  was  rejected.     From  that  order,  upholding  the  decision  of 
the  first  Court  dismissing  the  claim,  Mr.  Roy's  clients  have  not 
appealed.    The  defendant,  however,  respondent  before  the  Divisional 
Judge,  has  appealed,  and  the  plaintiffs  whose  appeal  was  dismissed 
and   who   have  not   appealed   seek  to  be  made    respondents  with 
apparently,  indeed  avowedly,  the  object,  if  the  appeal  against  Seth 
Chand  Mai  be  accepted,   of    getting   a   decree  themselves.     This, 
however,  it  is  quite  clear  they  could  not  do.     The  matters  in   issue 
between  them  and  the  appellant  have  been  decided  against  them 
by  two  Courts,  and  as  they  have  not  appealed  it  is  quite  clear  that 
no  alteration  in  the  decision  of  the  lower  Courts  as  between  them 
and  the  appellant  could  now  be  made  in  this  Court.     The  applica- 
tion is  made  under  Section   559,    Civil  Pi-ocedure   Code,   but   it 
appears  to  us  that  that  section  applies  to  parties  who  qud  the  suit 
may  be  interested  in  the  result   of  the   appeal,  and  that  persons 
who  qua  the  suit  itself  could  not  be  affected  by  the  result  of  the 
appeal  are  not   covered  by  the  section.  ^  The  decision  in   Upendra 
Lai    MuTc^rjee  and  others  v.  Girindra  Nafh  Mukerjee  a7id  others  Q) 
was  quoted  to  us  in  support  of  a  contrary  view,  but  in  that  case 
it  was  the  co-defendants  who  had  been  exonerated  who  were  made 
parties  by  order  of  the   Court  apparently  of  its  own  motion,  and  in 
the  result  the  Court  accepted  the  appeal  of  one   set  of  defendants, 
and  on  their  appeal  passed  a  decree  in   favour  of  the   respondent 
against  the  other  defendants.     This  view  was   followed   evidently 
with  much  hesitation  in  Hudson  v.    Basdeo   Bajpye.    (^)     This 
is   quite  a   different  case  fi"om  the  present  in    which  a  plaintiff 
whose  suit  has  been  dismissed,   and  who  has  not  appealed,  seeks 
to  be  joined  as  respondent,  for  we  are  quite  clear  that  the  decision 
as  between  such  plaintiff  and  an  applicant  respondent  could  not  be 
affected  by  the  result.     Even  if  we  were  prepared  to  accept  the 
views  expressed  in  Upendra    Lai   Mukerjee  and  others  v.  Girindra 
Nath  Mukerjee  and   others   quoted   above,    which   we  are   by  no 
means  prepared  to  say  off-hand  that  we  are  ready  to  do,  and  from 
which  the  views  expressed  in  Ham  Bitt'i  v.  Mohkam  (^)  appear 
somewhat  to  differ,  we  are  quite  clear  that  a  plaintiff   whose  suit 
has  been  dismissed  and  who  has  not  appealed,  could  not  be  granted 
a  decree  on  an  appeal   against  a  decree  in  favour  of  a  co-plaintiff, 
nor  could  any  change  be  made  in  the  order  of   dismissal  passed 


(•)  J.  L.  B.,  XXV  Calc,  565.         (^)  I.  L.  R.,  IXYI  Calc,  1C9. 
(=*)  4G,  P.  B.,  1892. 
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against  him.  This  case  is  clearly  distinguishable  from  the  Calcutta 
case  quoted.  The  applicants  may  have  private  reasons  for  desir- 
ing to  see  the  decree  in  favour  of  Setli  Chand  Mai  maintained, 
but  Ave  do  not  see  that  that  entitles  them  to  be  joined  as  respondents, 
the  only  result  of  which  could  be  to  subject  the  appellant  to  a 
double   fire  which  could  only  be  directed  on  the  same  point. 

Under  these  circumstances  we  do  not  think  that  the  applicants 
are  "interested  in  the  result  of  the  appeal"  within  the  meaning 
of  Section  559,  Civil  Procedure  Code,  or  that  we  ought  to  allow 
them  to  be  joined  as  respondents,  and  we  reject  the  application 
accordingly. 

(The  other  parts  of  the  judgment  are  not  material  for  the  purposes 
of  this  report— Ed.,  P.  R.) 


Appellate  Side. 


No.  24. 

Bpfore  Mr.  Justice  Rohertson  and  Mr.  Justice  Maude. 

BALDEO  DAS  AKD  OTHERS,-(Defendants),— 

APPELLANTS, 

Verstis 

PIARE  LAL,-(Plaintiff),— RESPONDENT. 

Further  Appeal  No.  786  of  1S98. 

Pre-emption-  Sale  for  a  certain  specific  purpose  on  certain  specific  terms 
— Pre-emptor  how  far  hound  by  the  terms  in  the  deed. 

Where  the  bond,  fide  intsntion  of  a  vendor  and  vendee  was  that  certain 
land  should  be  sold  and  bought  for  the  purpose  of  the  erection  oi  a  dJiaram- 
sola  and  that  the  sale  should  be  cancelled  on  failure  to  fulfil  this  condition, 
and  the  plaintifE  as  a  pre-emptor  claimed  to  purchase  without  fulfilling  the 
condition,  alleging  that  it  was  not  intended  to  be  enforced  and  that  he  was 
not  bound  by  the  terms  in  the  deed  : 

Eeld,  that  as  there  was  nothing  unusual  or  illegal  in  the  arrangement 
and  the  conrlitions  were  hondfide,  the  pre-emptor  must  abide  by  the  terms 
of  the  deed  which  had  been  offered  and  accepted  by  the  vendee  whom  he 
wished  to  oust. 

Further  appeal  from  the  order  r,f  S.  Clifford,  Esquire,  Divisional 
Judge,  Delhi  TJivision,  dated  22nd  April  1898. 

Madan  Gopal,  for  appellants. 

K.  P.  Roy  and  S.  P.  Roy,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

29^/i  Nov.  1900.  RoRicuTSON,  J; — During  the  hearing  of  the  appeal  we  intimat- 

ed that  in  oui*  oj^inion  there  was  no  proof  of  any  sale  having  taken 
place  before  the  date  of  the  execution  of  the  registered  deed  of  sale, 
^ated  2nd  September  1896,  and  ifse  have  accordingly  now  only  fo 
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decide  whether  the  plaintiff  could  be  allowed  a  decree  for  pre- 
emption in  face  of  the  condition  in  the  deed  which  recites  that  the 
sale  shall  be  set  aside  in  case  the  purpose  for  which  the  land  in 
question  was  sold,  i.e.,  the  erection  of  a  dJiaramsala,  was  not  carried 
out. 

To  clear  the  ground  we  must  at  once  say  that  we  are  convinc- 
ed that  the  bond  fide  intention  of  both  parties  to  the  transaction 
was  that  the  land  should  be  sold  and  bought  for  the  purpose  of  the 
erection  of  a  dJiaramsala.  This  does  not  seem  to  be  seriously  con- 
-  tested  now,  and  whether  it  be  contested  or  not,  we  consider  it  well 
established. 

It  is,  however,  contended  for  the  respondent  that  even  if  it  were 
so  the  condition  arranging  that  the   sale   should   be   cancelled   on 
failure  to  fulfil  this  condition   was  not  one  really   intended   to  be 
acted  upon,  but  was  put  in  merely  with  a  view  to  defeat  the  I'ights 
of  the  pre-emptor.     Now  the  deed  itself   is  a  perfectly  clear  and 
straightforward  one,  and  one  which  prima  facie  must  be  taken  to 
express  the  true  intentions  and  objects  of  the  parties.     The  parties 
are   both  of  the   same  caste  and  sub- division.     The  deed  recites 
that  no  convenient  dharamsala  exists  for  them,  the  vendor  desires 
to  sell  and  the  vendee  desires  to  buy  for   the  purpose  of   building 
a  dharamsala,  and  after  reciting  this  fully  in  the  main  portion   of 
the  deed  a  further  clause  is  added  which  provides  that  if  this  con- 
dition  is   not   fulfilled   the  sale  will  be  cancelled.     It  is  suggested 
that  the  clause  was  put   in   at  the  vendee's   suggestion   to  defeat 
pre-emptive  claims,  and  we  were  asked  to  assume  that  if  this  were 
so  it  was  not  binding  on  the  pre-emptor.     This  we   ax"e   unable   to 
accept.   No  doubt  when  a  fictitious  entry  is  made  for  this  purpose, 
it  would  not  be  binding  on  a  pre-emptor,  as  in  the  case  when  a  sum 
is  entered,  -as  the  purchase  money  in  excess  of  the  price  really  paid, 
but  we  are  by  no  means  prepared  to  say  that  if  a  vendee,  especially 
anxious  to  secure  certain  property,  says,  "  Your  price  is  so  much, 
"  but  in  order  to  obviate  pre-emptive  claims   I   am   prepared  bond 
^^fide  to  add  a  certain  sum  and  pay  it  bond  fide  as  the  price  of  any 
"  preference,    so  that  pre-emptive  claims  may  be  rendex^ed  less 
likely,  "  and  actually  does  so,  a  pre-emptor  would  be  entitled  to  oust 
the  vendee  for  any  less  sum  than  that  actually  paid.     So  here,  no 
doubt,  both  parties  were  anxious  that  the  land  should  be  used  for  a 
dharamsala  only,  and  were  desirous  of   resisting   claims   for  pre- 
emption.   To  secure  the  accomplishment  of  their  object  both  mter  se 
and  against  all  comers,  they  entered  certain  conditions.     If   those 
conditions  were  bond  fide  ones,  if  the  promise  to  build  the  dharam- 
sala or  retui-n  the  land  formed  as  it  were   bond  fide  part   of   the 
price,  was  it  not  a  perfectly  fair  and  reasonable  condition,  and  one 
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wliicli  a  pre-emptwr  is  bound  to  respect  ?  Wlietlier  the  pre-emptor 
could  claim  to  pre-empt  on  giving  a  promise  to  build  a  dharamsala 
is  a  question  with  which  we  are  not  concerned  as  he  distinctly 
refuses  to  do  so.  "We  can  see  no  reason  for  assuming  that  the 
condition  was  not  a  bond  fide  one,  the  main  reason  urged  for  this 
view  being  that  the  vendor's  father  went  bankrupt  some  16 
months  or  so  later — a  fact  which  we  think  quite  insufficient  in 
itself.  The  whole  deed  taken  as  a  whole  is  reasonable  and  con- 
sistent, and  it  lay  upon  the  pre-emptor  to  show  that  any  part  of  it 
was  really  otherwise  than  a  bond  fide  transaction.  We  think  ho 
has  quite  failed  to  do  so. 

As  for  the  contention  that  the  pre-emptor  is  not  bound  by  the 
condition  in  the  deed  that  the  sale  will  be  cancelled  if  a  dharamsala 
be  not  built,  because  that  restriction  in  the  use  of  the  j)roperty  is 
in  itself  a  condition  which  would  not  be  enforced,  we  are  unable  to 
accept  it.  The  parties  to  the  deed  themselves  are  still  qviite  will- 
ing to  abide  by  it,  and  we  fail  to  see  anything  unusual  or  illegal 
in  the  aiTangement.  The  right  of  pre-emption  is  one  to  be  inter- 
preted strictly.  It  is  not  one  which  gives  a  pre-emptor  a  right  to 
force  a  transfer  from  a  vendor  on  terms  which  are  quite  unaccept- 
able to  the  vendor,  and  in  general  a  pre-emptor  must  abide  by  the 
terms  which  have  been  bond  fide  offered  to  and  accepted  by  the 
vendee  whom  he  wishes  to  oust.  These  we  find  on  the  facts  that  a 
vendor  has  in  good  faith  sold  his  land  for  a  certain  specific  purpose 
on  certain  specific  terms  to  a  vendee  who  is  ready  and  willing  to 
carry  out  his  share  in  the  contract,  a  third  person  wishes  to  oust 
the  vendee  and  obtain  the  land  in  effect  without  paying  a  portion  of 
the  price,  and  that  portion  the  non-payment  of  which  was  under 
the  terms  of  the  sale  to  render  it  void.  We  do  not  think  that  he 
can  do  this  under  the  law  of  pre-emption  as  it  stands  in  this 
Province,  and  we  accept  the  appeal  and  dismiss  tiie  suit  with 
costs  throughout  accordingly. 

Ajopeal  allowed. 


!►  Appellate  Side. 
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No.  25. 

Before  Mr.  Justice  Clark,  Chief  Judge,  and  Mr.  Justice 

Beid. 

FATTEH  SINGH  AND  ANOTHER,-(Defeni)Ants),—  ->| 

APPELLANTS, 

Versus 

NIHAL  SINGH— (Plaintiff),—       )  I 

[      RESPONDENTS.         ' 
BASANT    SINGH,-(Dia.ii:NDANT),— )  J 

Further  Appeal  No.  429  of  1898. 

Custom — Alienation — Alie7mtion  hya  childless  adopted  son  of  his  adoptive 
fathe)-'s  property  —  Distinction  between  the  right  to  alienate  the  property 
'  acquired  from  adoptive  and  a  natural  father. 

Held,  thfit  under  the  Customnry  Law  of  Punjab  the  riglifc  to  alienate 
ancestral  property  ia  the  same  whether  tlie  property  dealt  with  comes 
from  a  natural  or  an  adoptive  father,  the  only  distinction  which  exists 
between  thn  estates  of  the  adopted  son  in  the  two  classes  of  jiroperty  is 
with  reference  to  the  devolution  of  each  on  his  death,  childless  and 
without  a  widow. 

Further  appeal  from  the  order  of  A.  Kensingio7t,  Esquire,  Division- 
al Judge,  Jullundur  Division,  dated  9th  February  1898. 

Madan  Gopal,  for  appellants. 

Sohan  Lai,  for  respondents. 

The  facts  of  this  case  fully  appear  from  the  judgment  of  the 
Chief  Court,  delivered  by 

Reid,    J. — The   plaintifp-respondent  sued  for   a    declaration     14^/t  Dec.     1900. 
that  a  sale  for  Rs.  800  of  land   inherited   by  the   vendor  from   his 
adoptive  father,  a  collateral  of   the  plaintiff,   did   not   affect   the 
reversionary  rtghts  of  the  plaintiff. 

The  Coui't  of  first  instance  found  that  Rs.  545  were  raised 
for  necessary   purposes  and  constituted  a  charge  on  the  estate. 

The  lower  Appellate  Court  reversed  this  decree,  except  as  to 
Rs.  200  admitted  by  the  plaintiff  to  have  been  raised  for  necessity, 
on  the  ground  that  although  the  vendor  might  have  required  the 
■whole  or  part  of  the  Rs.  800  for  expenses  of  his  own  and  for 
payment  to  a  creditor,  it  was  admitted  that  he  owned  a  share 
with  his  brothers  in  an  ancestral  holding  of  his  own,  in  a  village 
about  a  mile  from  that  in  which  the  land  in  suit  is  situate,  besides 
a  share  in  an  occupancy  holding  in  another  village,  and  that 
under  these  circumstances,  he  was  not  justified  in  Faddling  land, 
in  which  he  had  a  hfe-interest  only,  with  his  perscnal  debts,  even 
supposing  them  to  be'proved. 
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No  authority  has  been  cited,  either  by  the  learned  Divisional 
Judge,  or  by  the  pleader  for  the  respondent,  for  the  pi'oposition  that, 
under  Customary  Law  which  admittedly  governs  the  parties,  an 
adopted  son  takes  an  estate  in  the  propeiiy  of  his  adoptive  father 
moi'e  limited  than  that  which  he  takes  in  the  property  of  his 
natural  father,  or  for  the  proposition  that  any  distinction  between 
the  right  to  alienate  the  property  acquired  from  either  father  can 
be  drawn. 

The  pleader  for  the  respondent  referred  vaguely  to  Hindu 
Law,  but  no  analogy  can  be  drawn  from  that  Law,  inasmuch  as  an 
adopted  son  usually  loses  his  rights  in  his  natural  family,  unless 
he  is  a  dwya  mushyaynna,  in  which  case  the  adoptive  father  is 
almost  invariably  the  brother  of  his  natural  father. 

Under  Customary  Law  the  right  to  alienate  ancestral  property 
is  limited,  and  the  rules  of  limitation  are  the  same  whether 
the  property  dealt  with  comes  from  a  natural  or  an  adoptive 
father. 

In  neither  class  of  property  has  the  son  "  a  life-interest  only,  " 
if  those  words  are  used  as  signifying  the  estate  of  a  tenant  for 
life,  although  it  is  true  that  he  cannot,  except  under  certain 
circumstances,  alienate  for  a  period  extending  beyond  his  own 
life.  The  only  distinction  which  exists  between  the  estates  of 
the  adopted  son  in  the  two  classes  of  property  is  with  reference  to 
the  devolution  of  each  on  his  death,  childless  and  without  a 
widow.  In  that  event  the  male  collaterals  through  the  natural 
and  the  adoptive  fathers  take  the  propeity  derived  from  those 
fathers  respectively.  In  suits  of  the  description  under  consider- 
ation the  rights  of  the  alienee  must  be  considered.  His  duty  is  to 
ascertain  whether  money  is  required  for  necessity,  in  the  sense  in 
which  that  word  has  been  interpreted  under  Customary  Law,  and 
it  is  not  his  duty  to  ascertain  on  which  of  two  funds  the  sum 
required  for  that  necessity  is  to  be  a  charge.  We  cannot  import 
a  docti-ine  akin  to  marshalling  into  the  Customaiy  Law  on  this 
subject. 

As  we  cannot  hold  that  the  custom,  apparently  set  up  by 
the  learned  Divisional  Judge  for  the  respondent,  has  been  estab- 
lished, it  is  necessary  to  consider-  what  portion,  if  any,  of  the  balance 
of  the  sale  considei'ation  was  raised  for  necessity  or  is  binding  on 
the  reversionary  right  of  t  le  respondent  as  a  collateral  of  the 
alienor,  treating  the  propc  ty  acquired  by  the  latter  from  his 
natural  and  adoptive  fathers  as  one  estate,  chargeable  with  debts 
which  bind  the  estate  in  tha  bands  of  collaterals  after  the  dcaih 
of  the  alienor. 
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We  set  aside  the  decree  of  the  lower  Appellate  Coui-t,  and, 
under  Section  562  of  the  Code  of  Civil  Procedui'e,  we  remand  the 
appeal  to  that  Court  for  disposal  on  the  merits,  with  reference 
to  the  above  remarks. 

Appeal  alluwed :  cause  remanded. 

No.  26. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Maude. 

ALI  MUHAMMAD  AND  ANOTHER,— (Defendants),—         >^ 
APPELLANTS, 

Versus 
DULLA,-(Plaintifb'),— RESPONDENT. 
Fui'ther  Appeal  No.  1390  of  1897. 
C II stom^' Alienation — Will  —Will  in  favour  ofdaughffr's  soii — A%oans  of 
Shahpur  District- 'Competency  of  proprietor  to  make  a  will   in  favour   of  hi' 
daughter's  son  in  presence  of  his  own  brother. 

Held,  that  the  right  to  make  a  bequest  by  a  will  exists  among  the  Awans 
of  the  Shahpur -District,  and  that  a  bequest  by  a  sonless  proprietor  in 
favour  of  his  daughter's  son  is  valid  by  custom  in  the  presence  of  his  own 
brother. 

Farther  appeal  front  the  order    of    Rai    B'lhadtcr    Lain    Butn  Mai, 
Divisional  Judgp,  Jhflum  Division,  dated  17th  November   1897. 
Oei-tel  and  Muhammad  ShaflB,  for  appellants. 
Ganpat  Rai,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Robertson,  J. — The  facts  are  set  forth  in  the  judgments    of      ^th  [}gc.  1900. 
the  lower  Courts. 

It  is  found  as  a  fact  that  one  Manga  executed  a  will  in  favour 
of  his  daughter's  sons,  Khan  Muhammad  and  Ali  Muhammad, 
and  on  a  consideration  of  the  evidence  we  think  there  is  no  doubt 
that  this  conclusion  is  coirect.  The  point  indeed  was  not  argued 
before  us. 

The  question  we  have  to  determine  therefore,  is  whether  or 
not  such  a  will  is  valid  by  custom  among  the  Awans  of  the  Shah- 
pur District.  It  is  well  established  that  among  the  Awans  the 
power  of  alienation  is  in  excess  of  that  which  the  Courts  have  held 
to  exist  among  other  tribes,  and  it  would  certainly  appear  that 
Manga  would  have  had  the  power  to  make  such  a  disposition  of 
his  property  by  gift  during  his  life-time.  The  real  contention  of 
the  respondent  is  that  there  is  a  wide  and  essential  distinction 
between  alienation  by  will  and  alienation  by  gift,  and  that  even  if 
the  power  to  alienate  by  gift  is  conceded,  it  does  not  follow  that 
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there  is  a  power  to  alienate  by  will,  and  that  as  a  matter  of  fact 
no  such  power  exists  in  this  case. 

As  regards  the  power  of  alienation  by  will,  it  is  remai liable 
that  i;i  the  Riicoj-i-am  for  Shahpur  prepared  at  the  last  Settle- 
ment, all  ti^bes  declared  in  the  most  unequivocal  manner  that 
the  power  to  bequeath  by  will  existed  and  was  I'ecognized,  and 
tliis  answer  has  all  the  more  force  because  it  was  entirely  opposed 
to  the  preconceived  views  of  the  officer  who  recorded  it,  and  who 
was  clearly  very  reluctant  to  accept  it.  In  our  opinion,  however, 
if  there  is  any  value  at  all  in  these  answers  recorded  in  statements 
of  custom,  apart  from  supjDort  by  legal  decisions,  it  lies  in  the  spon- 
taneous statement  by  the  tribes  themselves  at  a  time  when  there 
is  no  dispute  to  bias  them  of  what  they  consider  to  be  their  own 
customs  even  when  those  statements  are  not  quite  in  accordance 
with  any  general  theory  of  tribal  custom  which  may  have  been 
evolved  elsewhere.  In  this  case  the  officer  recording  the  answer  has 
noted  that  there  is  no  true  custom  in  any  tiibe  of  making  wills, 
but  he  adds  that  it  is  growing,  and  is  least  rare  among  Awans 
and  Hindus,  and  it  is  added  that  if  the  true  spirit  of  ti-ibal  custom 
is  to  ba  followed  no  will  should  in  any  circumstances  be  held 
binding  on  the  heirs.  In  our  opinion  the  tiue  spirit  of  tiibal 
custom  is  neither  more  nor  less  than  the  custom  a\  Inch  is  proved 
to  exist,  and  we  should  not  in  coming  to  a  conclusion  on  this  point 
be  swayed  too  much  by  general  theories  on  the  subject.  So  far  it 
is  clear  that  the  people  themselves  are  unanimous  in  stating  that 
the  custom  does  exist.  We  next  turn  to  consider  the  authorities 
on  the  subject. 

Until  a  comparatively  recent  period  it  was  generally  I'ecog- 
nized  that  there  was  no  distinction  between  the  power  of  making 
an  alienation  by  will  and  making  one  by  gift.  The  proposition 
is  thus  expressed  in  Sir  William  Kattigan's  Digest. 

"  The  Customary  Law  ordinarily  recognizes  no  distinction 
"  between  the  j^ower  of  making  vei'bal  or  written  transfer  of 
"  property  inter  vivos.  Nor,  semble,  where  an  uniestricted  power 
"  of  tx'ansfer  is  recognized  to  exist,  between  a  transfer  inter  vivos 
"  and  one  to  take  effect  after  death." 

It  is,  however,  urged  that  this  view  has  been  ovcr-i-uled  by 
later  decisions  of  this  Court,  and  we  proceed  to  consider  the 
judgments  quoted  by  the  counsel  for  the  respondent  in  suppoii 
of  this  view,  and  as  regards  the  power  of  Awans  to  make  wills. 

The  first  of  these  is  MuJiammad  Khan  and  others  v.  Atar  Khan 
and  others  (^).     The  first  point  we  notice  is  that  in  that  case   there 

(')  121,  P.  R.,  188G. 
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[vras  undoubtedly  a  gefluiiie  will  made.  The  will  was  not  held 
[to  be  binding  in  that  case,  the  pai-ties    to    which    were   Awans  of 

Bannu,  it  being  held  that  no  custom  had  been  proved  giving 
.  the  Awans  of  Bannu  a  special  power  of  making  a  will.     That  will 

would   have   been  invalid   by  Muhammadan  Law,  and  the  case  is 

not  one  which  has  much  bearing  on  the  present  one. 

The  next  case  quoted  was  Hnyat    Muhammad  ond  anofher  v. 

Fazl  Ahmad  and  another  (}),  but  in  that    case   the   parties   were 

Awans  of  the  Rawalpindi  District,  and  all  that  was  held  was  that 

in  that  district  a  sonless  A  wan  could  not  alienate  the  whole   estate 

►to  his  grand-nephews  in  presence  of  his  brothers. 

The  next  case  is  that  of  Bahndar  and  another  v.  Mussammit 
Bholi  and  others  {^).  In  that  case  it  was  not  held  definitely  that 
an  Awan  of  the  Jhelum  District  could  make  no  disposition  of  his 
property  by  will,  but  that  "  ho  had  not  the  power  to  make  a  will 
"  leaving  the  whole  of  his  propeity  to  his  daughter  in  the  presence 
"  of  a  full  brother."  Of  course  the  power  to  make  a  will  subject 
to  the  ordinary  customaiy  restrictions  in  transfer  and  the  power 
of  unrestricted  dispositions  of  property  by  will  are  quite  different 
things,  and  it  is  possible  to  I'eject  the  latter  while  accepting  the 
former.  The  Hmnj-i-am  in  that  district  was  against  the  powers 
of  making  wills  Tho  next  case  is  that  of  Muharrah  v.  Fatia  and 
another  (■^).  The  parties  in  that  case  were  also  Awans  of  the  Jhelum 
District,  and  here  again  it  v/as  clearly  proved  that  a  will  liad  been 
executed.  The  judgment  again  does  not  appear  to  go  so  far  as 
to  say  that  no  will  would  be  valid,  but,  "  that  it  had  not  been 
"  established  that  the  testator  Avas  competent  to  leave  by  will  his 
"  shai'o  of  the  tenancy  which  is  ancestral  jDi-operty  held  jointly 
"  with  the  plaintiff,  to  Fatta,  in  the  presence  of  the  former,  the 
"  rightful  reversioner."  Some  remarks  made  lower  down  by  Mr. 
Justice  Chatterji  in  that  judgment  may  be  quoted  here :  "  There 
"  is  an  essential  distinction  between  gifts  which  take  effect  inter 
'*  vivos  and  are  followed  by  possession  and  wills  which  come  into 
"  force  after  death  and  in  which  of  course  there  is  no  transfer  of 
*'  possession  in  the  life-time  of  the  testator.  The  light  of  testation 
"  is  a  much  later  development  of  the  light  of  the  disposition  of 
"  property  by  the  owner,  and  cannot  be  assumed  merely  from  the 
"  existence  of  the  power  of  transfer  by  gift.  It  is  unknown 
"  among  archaic  communities  of  simple  agriculturists,  who,  as  a 
"  rule  cling  pertinaciously  to  tribal  rights  in  land."  We  shall 
recur  to  this  view  of  the  subject  later  on. 

(i)  52,  P.  R.,  1892.         (»)  108,  P.  iJ.,  1893, 
(=*)  88,  P.  R.,  1895. 
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The  next  case  quoted  is  Sher  Muhammad  and  others  v.  Phtda 
and  others  {}),  but  tlie  question  of  testamentary  disposition  did 
not  arise  in  that  case.  It  was  held  thei-e  that  among  the  Awans 
of  the  Khushab  tahsil  of  the  Shahpur  District  there  exists  a  very 
wide  power  of  alienation  by  gift.  The  neict  case  quoted  is  that  of 
Ohulam  Muhammad  and  others  v.  Abbas  Khan  and  others  ('). 
In  that  case,  however,  the  power  of  disposition  by  will  was  not 
fully  gone  into,  and  the  learned  Judges  remarked  that  it  was  not 
necessary  to  decide  the  point  definitely,  although  the  Judges 
appeared  to  lean  to  the  opinion  that  at  least  a  will,  which  varied 
the  ordinary  rules  of  succession  in  such  a  case  as  that  before  them, 
would  probably  be  held  invalid.  In  that  judgment,  however,  cer- 
tain views  expressed  in  Roe's  Tribal  Law  at  pages  124  and  125  are 
quoted.  At  page  124  of  that  book  it  is  stated  that  "  the  devolu- 
"  tion  of  property  by  will  is  not  only  unknown,  but  is  necessarily 
"  opposed  to  the  fundamental  principles  of  the  Customary  Law," 
and  these  words  were  quoted  to  us  in  this  case  by  counsel  for  res- 
pondent. 

We  are  not,  however,  able  to  express  our  concurrence  with  the 
statement  of  fact  contained  in  the  first  part  of  that  dictum.  So  far 
from  devolution  of  property  by  will  being  unknown  we  have  in  the 
cases  quoted  by  the  learned  counsel  for  the  respondent  alone  a 
succession  of  cases  in  which  the  execution  of  wills  has  been  clearly 
proved,  and  the  Courts  are  constantly  occupied  in  discussing-  the 
validity  of  such  dispositions.  Such  a  disposition  may  be  contrary 
to  the  complete  theory  of  Customary  Law  as  expounded  in  that 
text-book,  but  the  people  themselves  constantly  resort  to  such  dis- 
positions as  is  proved  by  the  multitude  of  cases  which  come  into 
Court  alone.  Some  of  these  are  sujiported,  some  are  not,  but  that 
they  are  commonly  enough  resorted  to  is  certain.  Another  authoiity, 
Sir  William  llattigan,  remarks  in  his  Digest,  at  page  56  of  the  5th 
Edition :  "  A  power  of  testation  has  everywhere  followed  the 
"  conveyance  of  property  infer  vivos,  and  it  is  not  met  with  in 
"  primitive  societies  for  the  reason  that  it  is  not  a  power  which 
*'  dejjends  upon  the  custom  of  the  kin,  but  upon  the  law  of  the  State. 
"  (Thus  in  the  Roman  Jurisprudence  the  law  regulating  testament- 
*'  ary  disposition  was  a  part  of  the/«*  ■publicnm  and  not  of  the  jtt^ 
"  privituni).  So  also  in  this  Province  although  at  the  period  of  our 
"  conquest  wills  were  practically  unknown  the  subsequent  practice 
"  has  so  far  sanctioned  the  power  to  execute  such  instruments  that 

"  it  is  too  late   now   to   deny  its   existence although  the 

"  power  of  testation  is    a   later   development   than   the  power  of 
'*  alienation  inter  vivos,  yet  whei-e  the  latter  is  once  clearly  and  fully 

(">)  9,  P.  R.,  1899.         (»)  22,  P.  R.,  1899. 
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['  recognized  in  a  commnnitj  the  introduction  of  the  former  is 
['  inevitable,  and  is  soon  acquiesced  in  as  a  necessary  element  in 
p'  the  law  of  property." 

These  views  appear  to  us  to  be  worthy  of  careful  consideration. 

^e  quite  agi^ee  that  in  cei'tain  communities  there  may  be  a  distinc- 
tion between  the  power  of  gift  and  of  testation,  but  it  is  a  difference 

j,ther  in  degree  than  in  kind,  and  is  the  result  of  the  greater 
incertainty  in  the  one  case  than  in  the  other.  While  it  is  the  duty 
tof  our  Courts  to  respect  all  well  established  custom  it  is  surely  not 
ito  be  held  that  progress  is  never  to  be  recognized,  or  that  develop- 
ments inseparable  from  civilization  are  to  be  rigidly  disregarded. 
It  appears  to  us  that  seeing  that  testation  is  recognized  by  the  law 
of  the  land  when  it  is  clearly  shown  that  a  large  power  of  aliena- 
tion exists,  and  that  the  community  within  which  it  exists  asserts 
a  corresponding  power  of  disposition  by  will,  the  mere  fact  that 
before  the  complete  introduction  of  law  and  order  wills  were  not 
made  because  to  make  them  was  futile,  seeing  that  the  testators 
could  not  insure  their  being  carried  oat,  is  not  sufficient  ground 
upon  which  to  hold  that  the  custom  is  not  recognized  now.  Many 
of  the  earlier  judgments  of  this  Court  took  this  view  clearly,  and 
we  have  consulted  a  large  number  on  both  sides  (viz.,  Anokha  v. 
Mohan  Lall  (}),  Jowala  Singh  v.  Dal  Singh  ("),  Vtr  Singh  v. 
Eurdit  Singh  (3),  Oanesha  v.  Ganpat  (*),  Mussammat  Ghulam 
Fatima  V.  Mnssammat  Maqsudnu  (5),  Suchet  Singh  v.  Banka  (^), 
Mansahdar  v.  Sadnr-ud-din  (7),  JJmar  v.  Mussavimnt  Sahib 
Khatum  (^),  Sheni  v.  Sngh'ir  (^).  Inter  alia  Pertah  Singh  v. 
Bishen  Singh  {^^),  and  Oujar  v.  Sham  Das  (^^)  ;  and  we  do  not 
think  that  there  is  anything  even  in  the  later  judgments  which 
debars  us  from  recognizing  the  validity  of  wills  when  those  concern- 
ed have  asserted  the  existence  of  this  power  unequivocally,  and 
clearly  possess  a  wide  power  of  alienation. 

In  this  case  we  find  that  the  Awansof  Shahpur  have  very 
wide  powers  of  alienation,  we  find  them  asserting  resolutely  the 
existence  of  the  power  of  testation,  and  we  find  that  such  powers 
have  undoubtedly  been  put  in  exercise.  We  are  unable  to  hold 
that  we  are  entitled  to  deny  this  power  to  them  upon  any  general 
theory  of  what  may  have  been  the  custom  at  a  different  stage 
of  their  development.  We  accordingly  find  that  the  right  of  testa- 
tion exists  among  the  Awans  of  the  Shahpur  District. 

(')    2,     P.  /?.,  1870.  (6)  90,  P.  R.,  1891. 

0)    12,  P.B.,  1877.  (7)  10,  P.  R.,  1892. 

(3)  128,  P.  /?.,  1888.  (8)  76,  P.  B.,  1892. 

(*)  198,  P.  R.,  1889.  (9)  83,  P.  R.,  1895. 

(*)  69,    P.  B.,  1890.  (i«)  81,  P.  R.,  1877. 

("J   107,  P.  B.,  1887,  (F.  B.) 
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We  do  not  think,  however,  that  it  can  be  contended  that  the 
power  to  dispose  of  propei-ty  by  will  exceeds  the  power  to  alienate 
by  gift,  and  we  have  therefore  further  to  discuss  whether  the  pro- 
visions of  the  will,  which  is  in  favour  of  the  testator's  daughter's 
son,  is  valid  in  presence  of  testator's  brother. 

Of  the  authorities  quoted  to  us  Kalandar  Kh'in  mul  another  v. 
Atd  Jj'.la  nnd  others  (^)  is  a  case  of  Pathans  in  Peshawar,  and  has 
no  bearing  on  this  case.  The  case  of  Sher  Muhammad  and  others  v. 
Phuli  nnd  other r-  {^),  already  quoted,  is  strongly  in  favour  of  the 
unrestricted  power  of  alienation  among  Awans  of  the  Khushab 
tuhsil  of  Shahpur  in  favour  of  a  daughter,  daughter's  son,  sist-er, 
sistei'S  son,  son-in-law  or  agnate  to  the  exclusion  of  other  agnates 
in  the  absence  of  male  lineal  descendants.  In  ihat  judgment 
the  cases  Shah  Wali  v.  Mussammaf  P.'nn  Bihi  (•^),  WnUi  v.  Jiwan 
(^),  Ahmad  Khanv.  Mnssnvtmat  (Ihnlam  !:ibi  (^),  and  Aulia  v. 
Aln  (^),  and  other  unreported  judgments  were  quoted  and 
considered.  Ihvi  Das  v.  Bhnkhra  C^)  was  a  case  of  Awans  in  the 
Bannu  District  in  which  an  unrestricted  power  of  sale  was  found 
to  exist  by  a  childless  propiietor,  Ntua  v.  Tora  (^)  .  was  a  case  in 
which  it  was  held  that  among  Awans  of  the  Tallagang  tahsil  of 
the  Jhelum  Distidct  a  gift  by  a  childless  proprietor  in  favour  of 
his  wife's  sister's  son  was  valid  by  custom.  The  answer  of  the 
Awan  tribe  given  at  page  71  of  "Wilson's  Customary  Law  of 
Sh'ihpur  is  unequivocal.  '■  A  father  having  no  son  or  son's  son 
"  has  full  power^to  give  the  whole  of  his  immovable  propeity  to 
"  his  daughter,  daughter's  son,  sister,  sister's  son  or  son-in-law,  or 
"  to  one  of  his  agnate  heirs  without  the  consent  of  the  other 
"  agnates." 

These  authoiities  make  it  clear  that  the  testator  had  the 
power  to  make  the  alienation  in  question  in  favcui  of  his  daugh- 
ter's sons,  inti-r  riius,  and  we  accordingly  find  that  the  will  in  ques- 
tion was  a  valid  disposition  of  the  testatoi-'s  propeity.  We  therefore 
accept  the  appealand  dismiss  the  suit  with  costs  throughout. 

Appeal  ailoxeed. 


(')  44,  P.  li.,  1897. 

(»)  9,  P.  11;  1899. 

(2)  13.S,  P.  IL,  1890. 

(♦)  3:5,  P.  R.,  1891. 


(«)  36,  P.  K,  1891. 
(«)  49,  P.  R,  1898. 
(')  53,  P.  R.,  1899. 
(»)  46,  P.  i?.,  1900. 
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No.  27 

Before  Mr.  Justice  Harris. 

DAMODAR  DAS  AND  ANOTHER,— (Plaintiffs),— 
APPELLANTS, 

Versus 

MUNICIPAL  COMMITTEE,  DELHI,— (Defendant),-^ 

RESPONDENT. 

Civil  Appeal  No.  1191  of  1897, 

Punjah  Municipal  Act,  1891,  Sections  92  and  95 — Erection  of  a  build- 
tng — Bridging  over  a  drain— Distinction  between  — Conditional  sayiction. 

The  plaintiffa  having  applied  to  the  Manicipal  Committee  for  permis- 
sion to  roof  over  the  drain  in  front  of  their  gates,  the  Manicipal  Committee 
by  a  resolution  which  was  passed  more  than  five  months  after  the  date  of 
the  application  agreed  to  allow  the  drain  to  be  roofed,  provided  that  the 
plaintlff-!e^9Qatelana2;r33m3nb  disalaimia^  all  tide  to  a  pieca  ut  land  be- 
tween the  drain  and  their  componnd  wall.  The  pbintifEsin  the  meanwhile 
had  roofed  the  drain,  and  as  they  Aid  not  execute  the  ag'-eoment  relinquisliing 
their  right  to  the  land  between  the  drain  and  their  compjund  wall,  the 
Municipal  Committee  issned  a  notice  to  them  to  remove  the  roofing  over 
the  drain.  The  plaintiffs  sued  for  an  injunction  to  restrain  the  tliroaton- 
ed  demolition  an  I  ja^tifiel  their  acts  under  clause  5  of  Section  92  of 
the  Municipal  Act,  inasmuch  as  the  Committee  had  neglected  to  pass 
orders  on  their  application  within  six  weeks. 

Held,  that  Section  92  was  not  applicable  to  the  case,  for  though  the 
bridging  of  the  drain  came  within  the  meaning  of  erection  of  a  building  in 
Section  92,  that  section  is  governed  in  the  matter  of  building  ovi»r  a  drain 
by  Section  95,  and  so  the  written  permission  of  the  Municipal  Committed 
was  necessary. 

But,  held  further,  that  the  imposed  condition  was  ultra  vires  and  that 
the  plaintiffs  wore  entitled  to  the  injunction.  The  Municipal  Committee 
while  acknowledsing  that  there  was  no  objection  to  tlie  erection  Avas  not 
empowered  to  compel  the  applicant  to  do  something  quite  foreign  to  the 
object  of  the  application  and  to  the  purpose  and  obji^ct  for  wliich  the 
power  of  sanction  was  given. 


Mats udi  Mai  v.  Municip'il  Committee,  Baiw  mi  ('),  Nagar  Vahib  Narsi  v. 
The  Municipality  of  Dhanihuhi  (*),  Badri  Das  v.  Municipal  Committee, 
Delhi  {^),  Chipal  Buta  v.  The  Municipal  Committee  of  Shnla  {*),  and  Ollivant 
V,  Rahmatulla   Nur  Muhammad  (^),  referred  to. 

Further  appeal  from  the  decree  of   8.   Clifford,   Esquire,    Divisional 
Judge,  Delhi  Division,  dated  2Sth  June  1897. 
Beechey  and  Dhanpat  Rai,  for  appellants. 
Maclan  Gopal,  for  respondent. 


(')  C,  P.  R.,  1891,  Cr,  (3)  90,  P.  B.,  1898. 

(»)  I.  L,  B„  XII  Bom.,  490.  {*)  24,  P.  R.,  1890,  Cr. 

(»)  I.  L.  R.,  Xll  Bom.,  474. 
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The  ]udgment  of  the  learaed  Judge  was  as  follows  : — 

26th  March   1900.  Harris,  J.— The  material  facts  will  be  found  stated  In  the 

judgments  of  the  Courts  below. 

Plaintiffs  are  owners  of  a  plot  of  land,  formerely  nazul  prop- 
erty, by  purchase  in  1S93,  from  Government,  with  consent  of  the 
Delhi  Municipality,  in  which  body  the  property  was  vested  as  being 
within  Municipal  limits  in  Civil  Lines. 

The  boundaries  and  conditions  in  the  notice  of  sale  were 
accepted  by  the  purchasers. 

The  road  formed  the  boundary  to  the  south  and  east,  and  by 
one  of  the  conditions  attached  on  those  sides  "  ten  feet  from  edge 
"  of   drain  "  were  "  to  be  excluded  for  roadside  trees,  &c.,  {sic)." 

Plaintiffs  constructed  two  houses  on  their  plot,  the  compound 
walls  to  east  and  south  of  which  were  duly  built  ten  feet  from  the 
edge  of  the  drain,  and  they  made  four  gates  for  access  to  the  said 
houses. 

On  12th  November  1894,  plaintiffs  applied  to  the  Municipal 
Committee  for  permission  to  I'oof  the  drain  in  front  of  their  gates, 
to  construct  a  foot-path  over  the  ten  feet  space,  and  to  remove  two 
trees  in  front  of  one  of  the  gates. 

No  order  was  passed  on  the  application  until  the  29th  April 
1895.  In  the  meanwhile  plaintiffs  had  roofed  the  drain  and  built 
wing  walls  to  the  ways  over  the  drain,  while  the  Municipal  Com- 
mittee  had  removed  one  of  the  trees  referred  to  in  the  application. 
It  seems  also  that  the  continuation  of  the  wing  walls  into  the  road 
had  been  removed  as  obstruction. 

It  appears  from  the  Committee's  resolution  of  the  29tli  April 
1895,  that  the  recommendation  of  the  Ward  Committee  which  had 
inspected  the  spot  was  accepted,  and  that  the  roofing  of  the  drain 
should  be  permitted,  but  the  resolution  made  the  sanction  condi- 
tional on  the  planntiffs  executing  an  agreement  whereunder  tliey 
should  disclaim  all  title  to  the  ten  feet  space  defined  above. 

As  plaintiffs  did  not  execute  such  agreement  the  Committee 
issued  notice  to  plaintiffs  to  remove  the  roofing  over  the  drain. 

Plaintiffs  thereupon  sued  for  an  injunction  to  issue  to  the 
Defendant-Committee  to  restrain  the  threatened  demolition. 

The  Defendant-Committee  pleaded  that  no  sanction,  except  on 
a  condition  unfulfilled  by  j)laintitTs,  was  ever  given,  tliat  the 
roofing  of  the  drain  was  witliout  permission,  and  plaintiffs  were 
not  entitled  to  an  injunction. 
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The  first  Court  held  the  application  of  I2th  November  1894 
to  be  one  under  Section  92  of  the  Act  (XX  of  1891),  and  that  as 
no  order  was  passed  thereon  within  six  weeks  sanction  must  be 
deemed  to  have  been  given,  that  the  ten  feet  space  was  the  property 
of  plaintiffs,  and  the  Municipality  were  not  justified  in  demanding 
the  execution  of  an  agreement,  the  demand  being  unreasonable, 
and  the  conditions  imposed  not  being  one  contemplated  under 
Section  92  of  the  Act,  and  Bye-law  23. 

A  perpetual  injunction  was  decreed  to  restrain  interference 
with  the  construction  "  so  far  as  plaintiffs  continue  to  act  in  accord- 
"  ance  with  conditions  imposed  by  the  Act  and  the  Bye-laws." 

On  appeal  by  defendant,  the  Divisional  Judge  held,  that  the  ten 
feet  space  had  not  been  sold  to  plaintiffs  ,  that  the  section  of  the 
Act  applicable  is  Section  95  and  not  Section  92,  that  no  sanction 
was  given  except  on  a  condition  which  had  not  been  fulfilled,  and 
that  consequently  the  Committee  rightly  ordered  demolition.  The 
appeal  was  accepted  and  plaintiffs'  claim  dismissed.  But  the 
Divisional  Judge  granted  a  certificate  for  further  appeal  on  the 
question  whether  tlie  Committee  could  attach  conditions  to  their 
sanction. 

On  the  point  of  the  plaintiffs'  title  to  the  ten  feet  space,  which 
seems  to  me  only  relevant  so  far  as  it  affects  the  reasonableness  of 
the  condition  imposed  by  the  Committee,  I  am  at  one  with  the 
Divisional  Judge.  Counsel  for  plaintiffs  here  goes  so  far  as  to 
ui>ge  the  property  of  his  clients  in  the  drain,  but  that  cannot  be 
considered  part  of  the  road,  and  it  appears  absurd  to  suppose 
property  in  the  roadside   drain  was  intended  to  pass. 

Looking  at  the  circumstances  suiTOunding  the  sale,  indefinite 
nature  of  boundaries,  the  want  of  precise  ascertainment  of  area,  the 
building  of  plaintiffs'  compound  walls  beyond  the  ten  feet  space  and 
the  improbability  of  the  reservation  being  only  for  the  plant- 
ing of  trees,  I  think,  the  condition  as  to  exclusion  of  ten  feet  from 
the  edge  of  the  drain,  was  meant  to  exclude,  in  the  minds  of  the 
parties  to  the  sale  that  width  from  the  plot  and  to  include  it  in  the 
road. 

The  next  point,  viz.,  whether  the  application  of  the  12th 
November  1894  comes  within  Section  92  or  Section  95  of  the  Act, 
is  of  more  importance  as  regards  the  decision  of  this  cause.  For  if 
the  application  comes  under  Section  92  then,  subject  to  other  sec- 
tions, the  neglect  or  omission  of  the  Committee  to  pass  any  ordet 
ttiereon  within  six  weeks  of  receipt  of  the  application  amounted  to 
an  absolute  sanction  (sub-section  (5)),  and  having  given  sanction  the 
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Comraittco  had  no  authority  to  withdraAV  that  sanction  {Mafsadi 
Mai  V.  Municipal  Committee,  Bhhoani  {}))  but  in  my  opinion 
though  the  bndging  of  the  drain  comes  within  the  meaning  of 
.  erection  of  a  building  in  Section  92  (Section  94  clearly  not  includ- 
ing every  form  of  erection  or  re-erection)  that  section  is  governed 
in  the  matter  of  building  over  a  drain  by  Section  95,  and  the 
written  permission  of  the  Committee  was  necessary.  There  was 
no  written  permission  until  the  resolution  of  the  29th  April 
1895  was  passed,  or  at  least  none  has  been  pix>duced  though 
plaintiffs  were  cliallenged  to  produce  such  sanction,  The  cutting 
of  one  tree  was  no  such.  Nor  can  I  accede  to  the  argument  that 
the  sanction  given  was  unqualified.  The  resolution  is  badly  word- 
ed, but  ifc  is  clear  enough  that  it  meant  the  execution  of  the  agree- 
ment to  bo  a  condition  precedent  to  the  sanction. 

The  remaining  question  for  consideration  is  only  that  certified 
by  the  Divisional  Judge,  viz.,  whether  the  defendant-Committee 
could  impose  such  a  condition.  In  other  words  was  their  action  iiltra 
vires  and  unreasonble  or  as  expressed  in  'Nagar  Valah  Narsi  v. 
The  Municipality  of  Dhaudhuka  (-)  (cited  for  ai^pellants)  was  the 
Committee's  authority  exercised  "in  a  capricious,  wanton  and 
"  oppressive  manner  "  ?  If  the  Committee  were  acting  hand  fide  and 
within  their  powers  thore  can  be  no  doubt  they  are  not  liable  to  the 
control  of  a  Civil  Court,  and  plaintiffs  are  in  that  case  not  entitled 
to  the  injunction  sought  (Bidri  Das  v.  Municipal  Committee, 
Delhi,  (■''),  citing  L'hippal  and  Btita  v.  The  Municipal  Committee 
f»/S*ni?a  (')).  But  it  is  necessary  to  determine  whether  the  Com- 
mittee in  imposing  the  condition  in  question  were  exercising  a  power 
given  for  the  object  of  Section  95.  In  Ollivant  v.  Rahmatulla 
Nui'  Muhammad  {^),  at  page  478,  it  is  said  that  "  where  powers 
"  arc  given  by  the  Legislature  to  interfei-c  with  private  property 
"  those  powers  arc  to  be  exci'cised  strictly  and  exclusively  for  the 
'*  purposes  and  objects  for  which  they  are  given,  and  unless  it  can 
"  be  shown  that  such  interference  is  necessary  for  the  furtherance  of 
"  those  objects  it  will  not  be  permitted." 

In  this  case  it  lias  not  even  been  alleged  that  the  bridging 
of  the  drain,  the  extension  of  the  wing  walls  into  the  road  having 
(as  mentioned  above)  been  demolished,  in  any  way  contravenes 
the  objects  of  the  section  in  question.  The  Committee  are  quite 
willing  the  bridges  shall  remain,  and  indeed  those  bridges  are 
essential  for  the  pur[)oso  of  access  to  the  houses  constitictcd  by  the 
plaintiffs,   but  the   Committee   wish   to  exercise    their   power   of 

(')  0,  P.  R.,  1891,  Cr.  (')  90,  P.  P.,  1898. 

(*)  /,  L.  R.,  XII  Bom.,  490.      (*)  24,  P.  B.,  1890,  Cr. 
(»)  I.  L.B.,r/I  Bom.,  474. 
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sanction  in  order  to  force  from   the  plaintiffs  an  admission  of   the 
Committee's  title  to  another  piece  of  land. 

That  the  Committee  have,  as  I  have  held,  such  a  title  probably 
saves  their  action  from  being  described  as  "  capricious  and  wanton,"  . 
and  gives  some  show  of  reason  to  their  proceedings.  It  could  not, 
however,  have  been  contemplated  that  a  Municipal  Committee, 
while  acknowledging  that  there  is  no  objection  to  the  erection,  is 
empowered  to  seize  the  opportunity  to  compel  the  applicant  to  do 
sometliing  quite  foreign  to  the  object  of  his  application,  and  to  the 
purpose  and  object  for  which  the  power  of  sanction  was  given. 

I  hold,  therefore,  that  the  imposed  condition  was  ultra  vires 
on  the  part  of  the  Committee,  and  that  the  plaintiffs  are  entitled 
to  the  injunction  in  the  form  decreed  by  the  first  Court. 

I  accept  the  appeal,  and  setting  aside  the  order  of  the  Divi- 
sional Court,  I  restore  the  decree  of  the  first  Coui-t.  Under  the 
circumstances,  I  order  defendant  to  bear  half  the  costs  incurred  by 
plaintiffs  throughout. 

Appeal  allowed. 


No.  28. 

Before  Mr.  Justice  Maude. 

MUSSAMMATSARDARI,—(Dbfendant),— APPELLANT, 

Versus  I  Appellati  Side. 

CHIRANJI  LAL  AND  ANOTHER,— (Plaintiffs),—  j 

RESPONDENTS. 

Civil  Appeal  No.  736  of  1899. 

Mortgage — Conditional  sale — Foreclosure — Regulation    XVII  of    1806 — 
Validity  of  notice  of  foreclosure  of  mortgage. 

Held,  that  it  is  not  essential  to  the  validity  of  a  notice  under  Section   8  * 

of  Regulation  XVII  of  1806,  that  the  actual  wording  of  the  Regulation  should 
be  reproduced  in  it  verhatim. 

Miscellaneous  further  appeal  f  mm  the  decree  of  A.  E.  Eurry,  Esquire, 
Divisional  Judge,  Ferozepore  Division,  dated  2nd  April  1899. 
Lajpat  Rai,  for  appellant. 

Madan  Gopal,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Maude,  J. — The  appellant's  contention  is,  that  the  notice  5th  Dec.  1900. 
of  foreclosure  was  informal,  because  in  it  the  mortgagor  was 
told  to  "  pay  off  "  the  mor-tgage  debt  instead  of  being  directed  to 
"  redeem  "  the  mortgage.  Otherwise  admittedly  the  notice  was 
in  proper  form.  The  Regulation  provides  that,  that  the  notice 
should  notify  to  the  mortgagor  "  that  if  he  shall  not  redeem  the 
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"  property  mortgaged  " the  mortgage  will  be  finally  fore- 
closed. No  doubt  the  Courts  have  been  very  strict  in  requiring 
that  the  provisions  of  the  Regulation  shall  be  strictly  complied  with, 
but  I  am  not  aware  of  any  decision  to  the  effect  that  the  actual 
wording  of  the  Regulation  must  be  reproduced  in  the  notice  verba- 
tim. The  repayment  of  the  moi-tgage  debt  means  the  redemption 
of  the  mortgage,  and  the  notice  issued  in  this  instance  fully  in- 
formed the  mortgagor  of  what  he  had  to  do  under  the  provisions 
of  the  Regulation.  I  observe  also,  that  the  point  now  raised  was 
not  raised  in  the  first  Court.     I  reject  the  appeal  with  costs. 

Appeal  dismissed. 

No.  29. 

Be/ore  Mr.  Justice  Eoherlson  and  Mr.  Justice  Maude. 
r    SARWAR  AND  ANOTHER -(Plaintiffs),— APPELLAlfTS, 
Appkllatk  Sidb.  }  Versus 

(  SADULLA  AND  OTHERS -(Defendant^),— RESPONDENTS. 

Civil  Appeal  No.  1479  of  1898. 

Jurisdiction — Partition  proceedings  by  the  Revenue  authorities — Juris- 
diction of  Civil  Court  to  entertain  sulsequent  suit  for  a  declaration,  that 
certain  land  ivas  the  plaintiffs^  exclusive  property — Punjah  Land  Revenue 
Act,  1887,  clauses  (1),  and  (2),  XVII,  of  Section  158. 

Held,  that  a  suit  for  a  declaration  of  right  inconsistent  with  the  allot- 
ment of  land  made  by  a  Revenue  Officer  can  be  brought  in  a  Civil  Court 
after  a  partition  has  been  foruially  completed,  provided  that  the  suit  in- 
volves  a  question  of  title  in  any  of  the  property  affected  by  the  partition  pro- 
ceedings and  that  Chapter  IX  of  the  Land  Revenue  Act  does  not  bar  the 
jurisdiction  of  the  Civil  Court  where  the  point  of  joint  ownership  ia  dis- 
puted. 
•  Ahmad  6ul  v.  Bostan  ('),  referred  to,   and  Bachan  Singh  v.  Madhan 

Singh  (*),  followed. 

Further  appeal  from  the  decree  of  F.  Field,  Esquire,  Divisional 
Judge,  Peshawar  Division,  dated  21th  June  1898. 

Ishwar  Das,  for  appellants. 

Shircorc  and  Muhammad  Shaffi,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

7th  Bee.  1900.  Maudb,  J. — In  this  case  the  plaintifis  sued  for  a   declaratory 

decree  to  the  effect  that  they  are  the  proprietors  of  certain  land, 
of  which  they  alleged  they  were  in  possession  ;  they  stated,  however, 
that  in  the  Revenue  records  the  defendants  had  been  entered 
as  proprietors.     The  plaintiffs   based   their   claim   to   proprietary 


(')  118,  P.  B.,  1894. 


(^)  61,  P.  B.,  1897. 
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rrigM  on  the  allegation  that  tho  land  had  been  purchased  niaiay 
[years  previously  by  one  of  their  ancestors,  and  that  it  had  ulti- 
mately descended  to  them.  The  defence  was  that  the  land  in  dis- 
pute was  not  the  property  of  the  plaintifFs,  but  that  it  was  part 
[of  the  shamilatdeh,  and  that  it  had  been  allotted  to  the  defendants 
in  the  course  of  formal  partition  proceedings  carried  out  by  the 
Revenue  authorities.  The  Munsif  held  that  the  land  was  not  the 
area  purchased  by  the  plaintiffs'  ancestor,  that  it  was  part  of  the 
shamilat  deh,  and  that  it  had  been  regularly  allotted  to  the  defend- 
ants on.  partition.  The  plaintiffs  appealed  to  the  Divisional 
Judge,  who  dismissed  their  appeal  not,  however,  on  the  grounds 
assigned  by  the  Munsif,  but  because  he  held  that  the  jurisdiction 
of  the  Civil  Courts  was  barred  by  Section  158,  clause  (1)  of  tho 
Panjab  Land  Revenue  Act  of  1887.  The  reasons  given  for  this 
decision  are,  that  the  plaintiffs  had  agreed  to  tho  partition  of  the 
shamilat  land  of  the  village,  and  that  when  one  of  the  defendants 
had  put  in  an  application  under  Section  122  of  the  Act  for  posses- 
sion of  the  share  allotted  to  him  the  plaintiffs  had  failed  to  raise 
any  objection.  Therefore,  the  learned  Divisional  Judge  held,  that 
as  the  plaintiffis  had  failed  to  oppose  the  partition  instrument  they 
could  not  bring  a  civil  suit,  the  jurisdiction  of  tho  Civil  Court  being 
barred  by  Section  158  (1)  of  the  Act.  In  support  of  this  decision 
the  case  of  Ahmad  Qui  and  others  v.  Bostan  and  others  (}),  has 
boon  cited  in  the  Divisional  Judge's  judgment. 

It  does  not  appear  to  us  that  the  decision  of  this  Court  above 
cited  was  altogether  analogous  to  the  present  case,  but  it  is  un- 
necessary to  discuss  this  point,  inasmuch  as,  that  decision  was 
overruled  by  a  Full  Bench  of  this  Court  in  the  case  of  Bachan 
Singh  v.  Madhan  Singh  and  others  (").  The  question  discussed 
in  the  later  ruling  included  the  effect  of  Section  158  of  the  Land 
Revenue  Act,  with  reference  to  the  correct  meaning  of  the  words 
in  clau.se  (2)  (XVII)  "  not  being  a  question  as  to  title  in  any  of 
"  the  property,  of  which  partition  is  sought,"  and  the  judgments 
delivered  are,  we  consider,  ample  authority  for  holding  that  a  suit 
for  a  declaration  of  right  inconsistent  with  the  allotment  of  land 
made  by  a  Revenue  Officer  can  be  brought  in  a  Civil  Court  after  a 
partition  has  been  formally  completed,  provided  the  suit  involves 
a  question  of  title  in  any  of  the  property  affected  by  the  partition 
proceedings.  In  the  present  instance  there  undoubtedly  is  such  a 
question  of  title  and,  therefore,  in  our  opinion  Section  158  (2), 
(XVII),  does  not  bar  the  jurisdiction  of  the  Civil  Court. 

(1),  J18,  P.  B.,  1894.  (»)  61,  P.  R.,  1897. 
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But  it  has  been  contended  on  bch.alf 'of  tlio  respondents  that 
the  suit  was  dismissed  by  the  Divisional  Judge  as  being  bari-ed 
by  clause  (1)  of  Section  1 58,  and  that  the  Civil  Court  had  no  juins- 
diction,  because  the  matter  in  suit  w^as  one  which  a  Revenue 
Officer  was  empowered  by  the  Act  to  dispose  of.  In  this  connec- 
tion our  attention  has  been  invited  to  the  pi-ovisions  of  Chapter 
IX  of  the  Act  relating  to  partition.  It  is  sufficient,  however,  to 
observe  that  the  provisions  of  the  Land  Revenue  Act  as  regards 
partition  refer  to  land  Jointly  owned,  whereas  the  contention 
of  the  plaintiffs  in  the  present  case  is,  that  the  land  in  suit  was 
never  jointly  owned  by  the  defendants,  but  is  the  plaintiffs'  sole 
property,  and  that,  therefore,  the  Revenue  authorities  had  no  power 
to  include  it  in  the  partition.  We  are  unable  thus  to  see  that 
Chapter  IX  of  the  Act  in  any  way  bars  the  jurisdiction  of  the 
Civil  Court. 

We  accept  the  appeal,  and  remand  the  case  to  the  Court  of 
the  Divisional  Judge,  under  Section  562  of  the  Code  of  Civil 
Procedure,  for  a  decision  of  the  appeal  on  the  merits.  The  costs 
of  this  appeal  will  follow  the  event. 

Appeal  alloioed  :  cause  remanded. 

No.  30. 

Before  Mr  Jiistice  Harris. 

>•  JODHA,— (Plaintiff),— APPELLANT, 

Appellatb  Side.  }  Versiis 

i  DHANI  RAM  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  134  of  1900. 

Absentee— Abandontnc7it— Abandonment  of  land — Extinguishment  of 
proprietary  rights. 

Whore  the  plaintiff's  father  left  the  village  before  1869  and  neither  he 
nor  plaintiff  made  any  claim  for,  or  interested  themselves  in,  the  land  of 
which  they  had  been  recorded  as  owners  until  ho  brought  this  suit  in  1899, 
when  he  was  some  40  years  of  age. 

Held,  that  these  facts  constituted  a  clear  abandonment  and  were  not 
affected  by  the  promise  recorded  by  the  defendant  in  the  settlement  of 
1869,  but  not  repeated  in  the  revised  settlement  of  1879,  that  they  would 
restore  the  property  on  the  return  of  the  absentee  to  the  village. 

Mehr  Chand  v.  Duni  Chand  ('),  Kasu  v.  hangar  (*),  Das  v  Maya  Das  (*), 
Lakha  Singh  v.  Qurmuhh  Singh  (*),  Sain  Ditta  v,  Ghulaman  (*),  and  Fazal 
Din  V.  Shah  Muhammad  ('),  referred  to. 

(')  18,  P.  R.,  188G.  0)  02,  P.  R.,  1890, 
(»)  84,  P.  R.,  1888.  (*)  85,  P.  R.,  1892. 
(»)  J 18,  P.  «.,  1889.        (•)  141,  P.  B.,  1883. 
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Further  appeal  from  the  decree  (f  S.  Clifford,  Esquire,  Divisional 
Judge,  Tlosltiarpur  Divinan,  dated  7th  DecemJier  1899. 

Siikh  Dial,  for  appellant. 

Tlio  judgmcut  of  the  leai'iiod  Jiido-e  was  as  folljw.s  : — 

HAi;ni.^,  J. — This  is  an  abandonment  suit,    most  of    the    facts     oni  .Tuny.  1901. 
[are  stated  in  the  judgments  of  the  Courts  below,  and  need  no  rep- 
etition. 

The  facts  appear  to  be  that  some  time  previous  to  the  settle- 
^ment  (tahsil  Una)  of  1809,  (Samtat  1926)  plaintiff's  father  left 
the  village  (Ambota)  and  settled  in  the  Kapurthalla  State,  where  he 
died,  leaving  Jodha,  plaintiff,  and  othar  minor  R;)ns.  At  the  settle- 
ment of  Samhdi  192(J.  plaintiff  was  living  in  another  village  with 
his  maternal  grandfather.  An  entry  was  then  recorded  by  the 
defendant-co-sharers  that  they  would  restore,  after  calculation  of 
profit  and  joss,  the  share  to  the  absentees  or  their  offspring,  on 
their  return  to  the  village.  Jodha  took  service,  and  seems  only 
recently  to  have  returned  to  the  village,  but  ho  made  no  claim  to 
share  until  he  brought  this  suit  in  1899,  when  he  was  some  40 
years  of  age. 

The  evidence  in  support  of  the  usual  allegation  that  plaintiff 
has  enjoyed  his  share  of  the  produce  is  meagre,  and  is  amply 
reb:itt;>d  by  tb  >  presumption  arising  from  the  (jirdnirari  records. 

If  appears  quite  certain  that  after  Jodba's  father  left  Ihe 
villag.^  before  18 J9,  neither  \\i  nor  Jodha  mx  1:^  :iny  claim  for,  or 
interested  himself  in,  the  ancestral  share. 

In  the  revised  settlement  of  1879,  the  entry  above  z'eferred  to 
was  not  repeated,  and  Jodha  was  shown  as  an  absentee. 

E  ich  abaiul'jument  case  has  to  be  decided  on  its  own  set  of 
facts,  and  none  of  the  cases  cited  for  ])laintitT  {Mrhr  Chand  v. 
Dimi  Chnil  (ij,  Ka><n  v.  Lnnjar  {""),  Dis  a.id  Ilu\mnn  v.  Maija 
r)n.<  (3),  and  Lakha  Smgh  v.  (inrui-ikh  Siiu/h  (^j)  here,  is  on  all- 
fours  with  the  present  case,  and  the  prineii)!e  laid  down  in 
Sain  Ditta  v.  (ihnJam  m  ('')  is  here  inapplicable,  for  if  thei'e  was 
abandonment,  such  was  much  further  back  than  12  years  before 
suit. 

Tbe  case  is  one,  in  which  I  consider,  there  was  a  clear  abandon- 
ment even  before  Sambat  1926,  and  as  pointed  out  in  Fazal  Din  v. 
Shah  Mnhammid  («),  "the  presumption,  arising  from  long  cx)ntinued 
"  absence  and  the  omission  to  take  steps  to  keep  alive  a  once  existing 

(')     18,  P.  it.,  1886^  {*)    62,  P.  R.,  1890.  ' 

(')    84.,  P.  E.,  1888.  (5)    85,  P.  Ji.,  1892. 

{')  118,  P.  R.,  1889.  («)  141,  P.  B.,  1883. 
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"  right,  tliat  the  absentee  has  relinquished  all  claims  to  his  land,  is 
"  not  affected  by  a  promise  on  the  part  of  the  person  in  possession 
"  of  the  land  to  restore  it  on  the  return  of  the  absentee  to  the  village." 
That  plaintiff  should  reside  in  the  village  and  yet  delay  his  claim 
points  still  more  strongly  to  abandonment,  than  if  he  had  returned 
and  claimed  the  land  at  once  on  his  return.  Thus,  no  argument 
in  plaintiff's  favour  can  be  deduced  from  the  fact  that  he  has  been 
living  for  some  time  in  his  father's  old  house  in  the  village. 

For  the  above  reasons,  I  am  of  opinion,  that  the  claim  has 
been  rightly  dismissed. 

T  dismiss  the  appeal  with  costs. 


I2lh  Juny.  1901 


No.  31. 

Before  Mr.  Justice  Roltertson  and  Mr.  Jiutlce  Maude. 

MAWASI  AND  OTHERS, -(Plaintiffs), —APPELLANTS, 

Versus 

AIAYA  RAM  AND  OTHERS,— (Defendants),— RESPONDENTS, 

Civil  Appeal  No.  1063  of  1899. 

" Land  Suit"— Pwnjal  Courts  Act,  1884,  SiCtio7i  3—Punjah  Tenancy 
Act,  1887,  Section  4. 

The  plaintiff  saed  to  demolish  a  building  erected  by  the  defendant  and 
to  restore  to  its  original  condition  the  site  which  the  plaintiff  described 
as  having  been  used  for  pasturing  cattle,  but  which  no  doubt  had  been  en- 
closed by  a  wall  whea  the  plaint  was  filed. 

Held,  that  the  suit  was  a  "  land  suit"  within  the  meaning  of  Section  3 
of  the  Punjab  Courts  Act,  1884,  the  true  principle  for  a  decision  whether, 
a  suit  is  a  "  land  suit "  being  to  have  regard  to  the  character  and  use  of 
the  land  at  the  time  immediately  before  the  cause  of  action  has  arisen.  The 
use  to  which  the  defendant  may  have  devoted  the  land  after  the  cause  of 
action  has  arisen  is  immateriiil  as  determining  the  nature  of  the  suit 
brought  to  contest  his  wrongful  appropriation  of  it. 

Hayat  v.  Sant  Ram  ('),  referred  to. 
Further  appeal  from  the  decree  of  A.  E.  Eurrij,  Esquire,  Divitional 
Judge,  Ferozep'ire  Division,  dated  \2th  August  1897. 

Hanis,  for  appellants. 

K.  P.  Roy  and  S.  P.  Roy,  for  respondents. 

The  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
the  Chief  Court,  delivered  by 

Maddb,  J. — The  (|nosti()n  for  decision  by  the  Bench  is  whether 
the  suit  is  a  "  land  suit  "  within  the  meaning  of  Section  .3  of  tho 


(')  20,  P.  R,,  1894. 
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Punjab  Courts  Act,  for  if  it  is  not,  a  further  appeal  does  not  lie  to 
this  Court.  The  plaint  describes  the  land  in  dispute  as  *'  uflada 
"  ghairmumhin  sirf  waste  eharJiane  o  aram  harne  n  ahnoshi 
"  maioesJiian,''  which  clearly  implies  that  the  land  had  been  used  for 
pasturinc^  cattle.  Section  4,  clause  ( 1),  of  the  Punjab  Tenancy  Act, 
defines  "  land  "  as  moaning  "  land  which  is  not  occupied  as  the 
"  site  oE  any  building  in  a  town  or  village,  and  is  occupied  or  has 
"  been  let  for  agricultural  purposes,  or  for  purposes  subservient  to 
*'  agriculture,  or  for  pasture,  and  includes  the  sites  of  buildings  and 
"other  structures  on  such  land."  Primd  facie  then,  it  would  appear, 
that  the  present  suit  in  which  the  prayer  is  that  the  land  may  be 
restored  to  its  original  condition,  is  a  "  land"  suit.  It  has  been 
contended,  however,  by  the  learned  pleader  for  the  respondents, 
that  the  area  in  dispute  had  been  enclosed  by  a  wall  when  the 
plaint  was  filed,  and  that  what  must  be  regarded  is  not  the  pur- 
pose for  which  the  land  may  once  have  been  occupied  or  used,  bat 
the  actual  condition  of  it  at  the  time  when  the  suit  was  instituted, 
and  in  support  of  this  contention  much  stress  has  been  laid  on  a 
ruling  of  this  Court  in  the  case  of  Hayo^  v.  San«  liam  (').  That 
decision  at  first  sight,  no  doubt,  appears  to  support  the  view  put 
forward,  for  the  learned  Judge  (Sir  M.  Plowden)  observed  in  his 
judgment  that  "  in  applying  the  definition  (i.e.  of  land)  to  a 
"  land  suit  wc  think  the  time  to  be  looked  at  is  the  time  when  the 
**  suit  is  instituted."  But  a  perusal  of  the  entire  judgment  leaves 
little  doubt  in  our  minds  that  the  learned  Judges  were  then  con- 
sidering a  somewhat  different  proposition  from  that  involved  in 
the  present  case,  and  that  they  were  combating  the  argument  that 
if  land  could  be  shown  to  have  been  used  at  any  previous  period 
for  agricultural  purposes,  it  must  for  all.  subsequent  time  bo  held 
to  be  "  land "  within  the  meaning  of  the  definition.  Wc  are 
wholly  unpreparod  to  admit  that  the  ruling  cited  is  any  authority 
for  holding  that,  whether  a  suit  is  a  *'  land  suit "  or  not,  may  be  a 
question  to  be  arbitrarily  decided  by  a  defendant  according  to  the 
nature  of  his  own  wrongful  act,  which  affords  the  cause  of  action 
against  him.  The  true  principle,  as  we  conceive,  is  to  have  re- 
gard to  the  character  and  use  of  the  land  at  the  time  immediately 
before  the  cause  of  action  has  arisen  ;  the  use  to  which  the  defend- 
ant may  have  devoted  the  land  after  the  cause  of  action  has  aris- 
en is  immaterial  as  determining  the  nature  of  the  suit  brought  to 
contest  his  wrongful  appropriation  of  the  land.  We  hold,  then,  that 
the  present  suit  is  a  "  land  suit,"  and  that  a  further  appeal  lies  to 
this  Court.  The  appeal  may  now  be  disposed  of  on  its  merits  by 
a  single  Judge. 

'  ~~  (>)  20,  P.  B.,  1804. 
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No.  32. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Rohertson. 

SHAMAN,— (DiiFEN  dam), —APPELLANT, 

Versus 

SUNDAR  AND  OTHERS,-(Pf,AiNTin's),-RESPONDENTS. 

Civil  Reference  No.  10  of  1900. 


Reference  Sipe. 


Mlh  Jany.  1901. 


Juriidiction — Suit  for  pre-emption — Vahie  of  suit  —  Courts  of  Appeal  — 
Punjah  Courts  Act,  188i,  Section  39. 

Plaintiff  sued  for  pre-emption  of  a  house  sold  for  Es.  150  to  the 
defendant  on  tlie  allegation  that  the  actual  sale  consideration  and  the 
market  value  were  Bs.  82,  The  relief  sought  was  a  decree  for  posses- 
sion of  the  house  subject  to  payment  of  Es.  82  or  the  market  value  or 
such  sum  as  the  Conrt  might  fix.  Tlie  first  Court  (Munsif,  2nd  class) 
found  the  market  value  to  be  Rs.  82  and  decreed  the  claim.  The  vendee 
appealed  to  the  District  Judge  who  returned  the  appeal  for  presentation 
to  the  Divisional  Court,  the  latter,  considering  the  question  of  jurisdiction 
a  doubtful  one,  submitted  the  case  to  the  Chief  Court,  under  Section  617, 
Civil  Procedure  Code, 

HeUl,  that  as  it  c  luld  not  be  affirmed  upon  the  plaint  that  the  value  of 
the  suit  did  not  exceed  Rs.  100,  the  appeal  lay  to  the  Divisional  Court  and 
not  to  the  District  Judge. 

Hazara  Singh  and  othcvK  v.  Lul  Sinyhand  others  ('),  Muliammad  Khan  v. 
Ashak  Muhammad  Kluin  ("),  aTid  Haider  Khan  and  others  r.  AH  AMar  Khan 
and  others  (^).  followed. 

Case  $nlnniUed  Inj  <\i/ fain  0.  C.  lieadnu,  Divisional  Judge,  Jidluu- 
dnr  Division,  on  9lh  Novcubcr  1900,  under  Section  617  of  f/ie 
Civil  Procedure  ('ode,  fio-  orders  of  the  Chief  Court. 

The  facts  of  the  caiie  and  the  question  referred  to  ai-e  fully  set 
forth  in  the  order  of  thu  Chief  Court,  which  was  delivered  by 

Rkih,  J,  This  is  a  refer».':ice  under  Section  617  of  the  Code 
of  Civil  Proced.iic.  The  plaintiff  instituted  a  suit  for  possession 
of  a  house,  ootoMsibly  sold  for  Rs.  l.'iO  to  the  defendant,  on  the 
allegations  that  he  had  the  right  to  pre-empt,  and  that  the  actual 
sale  consideration  and  the  niarkjt  value  were  Rs.  82.  The  relief 
sought  was  a  deci-eo  for  possession  of  the  house  subject  to  payment 
of  Rs.  8'2,  or  the  niai-kct  value  or  such  sum  as  the  Court  might 
Jix. 

The  (juestion  referred  is  whether  the  appeal  from  tlie  decree 
of  the  Court  of  first  inatance,  a  Munsif's,  lie.'^  to  the  iJisti-ict  or  to 
th  e  JJivi.sional  Court. 


(')  03,  P.  //.,  IbOl.  (•)  100,  P.  R.,  1896  (F.  B.). 

(•)  18,  p.  li,  1897, 
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If  tlie  value  of  the  suit,  which  is  unclassed,  exceeds  Rs. 
100,  the  appeal  lies  to  the  Divisional  Court.  The  suit  was  valued, 
for  purposes  of  jurisdiction  and  Court-fee  at  Rs.  82,  and  that 
sum  was  found  by  the  Court  of  first  instance  to  be  the  market 
value,  the  sale  consideration  being  found  to  have  been  fixed  in  bad 
faith. 

The  authorities  in  point  are  Hazara  Singh  and  others  v.  Lai 
Singh  and  others  (}),  Muhammad  Khan  v.  Ashak  Muhammad 
Khan  (»),  and  Haider  Khan  and  othtrs  v.  Ali  Akbar  Khan 
and  othets  (^). 

The  firet  of  these  may  appear,  at  tii-st  sight,  to  be  in  con- 
flict with  the  others,  but  this  is  not  so,  the  judgment  of  the  Full 
Bench  in  the  1895  case  running  thus:  "The  last  cited  case " 
(Hazara  Singh  and  others  v.  Lai  Singh  and  others  {})),  "  was  one 
"  for  redemption  of  a  house,  on  jmyment  of  Rs.  48-12-0,  or  such 
"  other  sum  as  the  Court*  might  determine.  The  suit  being  an 
"  unclassed  suit,  the  question  was  whether  the  appeal  lay  to  the 
"  District  Judge,  or  to  the  Divisional  Judge,  under  Section  89  of  the 
"  Punjab  Courts  Act.  It  was  held  that,  as  it  could  not  be  affu-med 
"  upon  theijlaiut,  that  the  value  of  the  suit  did  not  exceed  Rs.  100, 
"  the  appeal  lay  to  the  Divisional  Judge  and  not  to  the  District 
*'  Court.  In  our  opinion  the  same  principle  must  be  applied  to 
"  the  present  case. 

*'  As  it  cannot  be  affirmed  upon  the  present  plaint  that  the  suit 
•'  exceeds  Rs.  5,000,  the  appeal  lay  to  the  Divisional  Court  and  not 
♦•to  the  Chief  Coui-t." 

The  suit  before  the  Full  Bench  was  for  redemption  of  a  shaie 
of  a  mortgage  for  a  total  sum  of  Rs.  10,500,  the  plaint  alleging 
that  Rs.  2,000,  more  or  less,  were  due  on  the  shai'e  of  which  re- 
demption was  sought,  and  the  relief  sought  was  a  deci-ee  for  redemp- 
tion on  payment  of  any  sum  found  to  be  due.  The  defendant 
pleaded  that  Rs.  10,000  were  due,  and  the  Com-t  of  fii-st  instance 
found  the  sum  to  be  Rs.  7,558,  and  decreed  redemption  on  pay- 
ment of  that  sum.  The  Divisional  Coui-t  entei-tained  an  appeal 
by  the  plaintiffs  and  reduced  the  sum  due  to  Rs.  3,850.  In  Hazara 
Singh  and  others  v.  Lai  Singh  and  others  (^),  the  suit  was  for  re- 
demption of  a  share  of  property  mortgaged  on  payment  of 
Rs.  43-12-0  or  such  sum  as  might  be  found  due.  The  defence 
was  that  Rs.  681-12-0  were  due,  and  the  Court  of  first  instance 
decreed  redemption  on  payment  of  Rs.  63-14-0.  * 

(')  63,  P.  R.,  1801.    («)  106,  P.  B.,  1895  (F.  B.). 
(3)  18,  P.  B.,  1897. 
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The  defendants  appealed  to  the  District  Court,  on  the  plea, 
that  the  sum  due  was  Rs.  681-12-0,  and  the  presiding  Judge 
found  that  Rs.  136-14-3  were  due  and  returned  the  appeal  for 
presentation  to  the  Divisional  Court,  on  the  ground  that  his  jurisdic- 
tion was  limited,  in  unclassed  suits,  to  Rs,  1 00.  The  judgment 
of  the  Divisional  Bench  ran  thus :  *'  This  "  (the  prayer  for  redemp- 
tion on  payment  of  such  sum  as  the  Court  might  determine,)  "  we 
"  consider  is  undertaking  to  submit  to  a  decree  on  payment  of  any 
"  sum  the  Court  might  fix,  up  to,  but  not  exceeding  Rs.  500,  the 
*'  pecuniary  limit  of  the  jurisdiction  of  the  Court  ....  Now,  upon 
*'  the  amended  plaint,  it  cannot  be  said  that  the  value  of  the  suit 
*•  does  not  exceed  Rs.  100,  when  that  can  be  affirmed,  but  not 
"  otherwise,  the  Disti-ict  Judge  is  the  Court  of  Appeal ;  when 
"  the  District  Judge  is  not  tlie   Court  of  Appeal   the   Divisional 

"  Court    is If   the   jurisdiction  is  to  be    determined,    as 

"  we  think  it  is,  with  reference  to  the  claim  made,  and  not  to  the 
"  decision  of  the  claim,  when  once  the  ■  appeal  has  been  properly 
"  instituted  in  the  Divisional  Court,  it  is  immaterial  that  that  Coui-t 
"  finds  less  than  Rs.  100  to  be  due,  and  the  finding  does  not 
"  oust  its  jurisdiction." 

The  rule  deducible  ivom  these  judgments  is,  in  our  opinion, 
that  laid  down  in  Haider  Khan  and  others  v.  Ali  Akhar  Khan  and 
others  {}). 

*'  The  Divisional  Courtis  pre-eminently  the  Court  of  fii-st  appeal, 
"  the  limitations  to  its  jurisdiction  being  confined  to  the  cases  meu- 
"  tioned  above  "  (those  contained  in  Section  39  (a)  and  (6)  of  the 
Punjab  Courts  Act).  Section  39  (c)  gives  the  Divisional  Court 
jurisdiction  in  appeals  from  decrees  passed  in  oiiginal  suits  by 
Munsif 8,  Subordinate  Judges  or  District  Judges,  excejit  where  the 
course  of  appeal  is  governed  by  clause  (a)  or  clause  (Jj)  of  ^the 
section,  and  those  clauses  only  apply  whei-e  it  can  be  affirmed  upon 
the  plaint,  in  an  unclassed  suit,  either  (a)  tliat  the  value  of  the  suit 
does  not  exceed  Rs.  100,  or  {h)  that  the  value  of  the  suit  does 
exceed  Rs.  5,000.  Our  answer  to  the  reference  is  that  the  District 
Court  has  not,  and  that  the  Divisional  Court  has,  jurisdiction 
to  entei-tain  the  appeal. 

(»)  18,  P.  R.,  1897. 
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No.  33. 

Before  Mr.  Justice  Harris. 
RAM  AND  ANOTHER,— (DiiFKNDANTs),-  APPELLANTS, 

Ve7'sus  }  ■A-P'^i'i'ATK  Side. 

PIR  BAKHSH,— (Plaintiff), -RESPONDENT. 

Civil  Appeal  No.  708  of  1900. 

Common  land— Gora-deh  —  Erection  of  koth.a   by   non-firoprietary  res*. 
^dent  with  the  permissioji  of  a   fvoprietor  in  fiosscssinu  -  AJ Bcnce  of  special 
damage. 

A  non-proprietor  was  allowed  by  one  of  the  proprietors  of  the  Tillage  to 
build  a  hotha  on  n  jiortion  of  tho  gorri-dch  which  lie  (the  proprietor)  had 
previously  used  himself  as  a  cattle  pen.  The  plaintiff,  another  proprie- 
tor in  the  village,  sued  for  demolition  ;  the  defendant  and  the  coneenting 
proprietor  admitted  that  on  the  vacation  of  tho  site  by  them  it  would 
revert  to  the  whole  proprietary  body. 

iW(?,  that  in  tho  absence  of  proof  of  snbstantirtl  damage  to  tho  plain- 
tiff his  suit  must  fail,  as  lie  had  not  proved  that  he  had  over  exercised  any 
specific  rights  over  the  site,  or  that  the  consenting  proprietor  had  disposed 
of  moro  than  would  fall  to  his  share  on  pai"tition  or  that  the  alienation  was 
a  permanent  one. 

Eidayat  AH  Khan  v.  Ba.'fit  AH  Khan  {^)  followed  ;  Para.-<  Ram  v. 
Sherjit  («),  Shadi  v.  Anup  Singh  (■^),  Najju,  Khan  v.  Imtiaz-ud-din  (*),  Soheil 
Singh  v.  Abdulla  ('■),  fjar  Saruj)  v.  Hamcantn  (*),  Amin  Chand  v.  Dasaundha 
Singh  (7)^  Ghulam  Muhronmnd.  Khan  v.  Bufn  ("),  and  Kanal-ayya  v.  Nnrasim 
Hulu  (3),  refeired  to. 

Further  appeal  from  the  decree  of  Kazi  Muhammad  Aslam   Ehau 
C.M.G.,  Bivisional  Judge,  Jhelum  Division,  dated  dtJi  February 

1900. 

Ganpat  Rai,  for  appellants. 

Dhanraj  Shah,  for  respondent. 

The  judj^ment  of  tho  learned  Judge  was  as  follows  :— 

Harris,  J.— Plaintiff,  who  is  one  of  numerous  proprietors  in  ]  6th  Jany.  1901. 
the  village,  sued  for  demolition  of  a  kotha  built  by  defendants  Nos.  1 
and  2,  who  are  non-proprietary  x-esidont.s,  on  one  marla  of  the  gora- 
deh.  The  other  proprietors  who  did  not  join  in  the  suit  were  made 
pro  forma  defendants.  The  facts,  on  which  the  Coui'ts  below 
apparently  agreed,  are  that  this  portion  of  the  village  site  was 
once  occupied  by  a  village  kamin  who  lived  in  a  hut  thereon,  that 
he  vacated  the  site,  the  hut  fell  do^^  n,  and  the  site  was  then   used 


(')  54,  P.  R.,  1892.  (5)  78,  P.  R.,  1877. 

(•)  I.  L.  R.,  IX  All,  GGl.  {«)  7,  P.  R.,  1885. 

(/)    /.  L.  R.,  XII  All.,  436.  (7)  54,  P.  R.,  1886. 
{*)  L  L.  R.,  XVIIl  All,  115.      (8)  187.  P.  R.,   1889. 

(')  /.  L.  B.,  XIK  Mad.,  38. 
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by  the  sons  of  Sliarf  a,  proprietors  in  the  village,  as  a  cattle  pen ; 
that  in  August  1898  the  sons  of  Slnrfu  allowed  defendants  Nos.  I 
and  2  to  build  the  kothi,  of  which  plaintiff  sued  for  the  demolition, 
on  the  site. 

Tlie  first  Court  held  that  plaintiff  was  not  entitled  to  demand 
demolition  in  the  absence  of  proof  of  material  injury  to  him,  as 
the  sons  of  Sharfu  had  the  right  of  disposing  of  tlieir  share  in  com- 
mon land,  and  dismissed  the  claim, 

On  appeal  ihe  Divisional  Judge  did  "  not  altogether  agree 
with  the  view  held  "  by  the  first  Court  "  as  the  rulings  quoted 
"  (chiefly  Hidayat  Ali  Khan  v.  Basit  Ali  Khan  (})  and  ruUngs 
'*  cited  therein)  do  not  apply  to  the  present  case,"  and  considered 
that  the  principle  laid  down  by  the  first  Court  would  load  to  per- 
mission being  given  "  to  others  to  occupy  the  whole  of  the  gora- 
dehf"  and  that  the  action  of  the  sons  of  Sharfu  was  injurious  to 
the  interest  of  other  proprietors;  and  so  a  decree  was  given  for 
demolition. 

There  can  be  no  doubt  as  to  plaintiff's  loc7i$  standi  in  bring- 
ing this  suit,  even  though,  as  is  clear  in  this  case,  ho  is  actuated 
by  enmity. 

But  if  plaintiff  has  to  ])rove  substantial  damage  to  himself, 
hia  suit  must  fail,  for  he  is  said  to  live  some  way  off,  and  it  is 
not  asserted  that  he  has  ever  exercised  any  specific  rights  over 
this  site,  or  that  the  sons  of  Sharfu  have  disposed  of  more  than 
would  fall  to  their  share  on  partition.  It  is  also  to  bo  remarked 
that  the  sons  of  Sharfu,  defendants,  and  defen  lants  Nos.  1  and  2 
have  expressly  admitted  in  their  pleas  that  on  the  vacation  of  the 
site  by  defendants  Nos  I  and  2  the  site  will  revort  to  iJie  whole  pro- 
prietary body. 

The  Divisional  Judge  cited  no  authority  for  the  position  taken 
up  by  him.  But  here  counsel  for  respondent  has  sought  to  sup- 
port the  decree  on  the  ground  that  the  ])nncii)le  enunciated  in 
H\dayat  Ali  Khan  v.  Basit  Ali  Khan  (^)  is  incorrect,  and  the 
ruling  Paras  Ram  v.  Sherjit  ('),  on  which  the  ruling  of  this 
Court  was  partly  based,  has  been  dissented  from  in  Shadi  v. 
Anup  Singh  {'^),  and  Niijju  Khan  v.  Imtiaz-iid-din  (^).  Respon- 
dent's counsel  also  cited  Soheil  Singh  v.  Ahdulla  ("),  Bar  Samp  v. 
Uaawant'i  (*),  Amin  Chand  v.  Dasaundha  Singh  {"),  Ghulam 
Mnhanimad     Khan     v.    Buta  ("),    and    Kanaknyya    v.    Narasitii 


(»)  64,  P.  R.,  1892.  (*)    78,  P.  R.,   1877. 

(»)  I.  L.  li.,  IX  All.,  0(31.  («)     7,  P.  R.,  1885. 

(')  I.  L.  R.,  XII  AIL,  430.  (')  54,  P.  R.,  18SC. 

(♦)  I.  L.  B..  XVIU  All,  115.  C)  187,  P.  R.,  18S9. 
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ntdu  (I).  I  have  referred  to  those  authorities.  The  Madras  case 
is  entirely  inapplicable.  The  Allahabad  Full  Bench  ruling,  Shadi 
V.  Anup  Singh  (^)  is  distinguishable  from  Paras  Bim  v.  Sherjit  (3), 
and  only  covers  the  case  of  a  permanent  alienation  for  which  plaintiff 
could  not  be  adequately  compensated  by  partition,  i.e.,  where 
plaintiff  has  sustained  substantial  injury.  That  is  indeed  the 
same  piinciple  as  is  laid  down  in  our  own  Punjab  rulings,  none  of 
those  cited  being  contrary  to  the  view  expressed  in  Eidayat  Ali 
Khan  v.  Basit  Ali  Khan  (*).  If  it  required  the  unanimous  vote 
of  the  whole  proprietary  body  to  settle  a  non-proprietary  resident, 
whether  shopkeeper,  tenant  or  kamin,  in  the  village  there  would 
bo  no  non-propi'ietary  village  residents  at  all.  I  have  no  hesitation 
in  following  IlidaTjat  AH  Kltan  v.  Basit  Ali  Khan  (■•)  in  this  case. 
There  has  been  no  pci^mancnt  alienation,  and  plaintiff  has  suffer- 
ed no  injuiy. 

I  set  aside  the  decree  of  the  Divisional  Court   as  bad   in   law, 

and   restoi-c  the   order  of  the   first  Court   dismissing   the   claim. 

Plaintiff  will  bear  all  costs. 

Appeal  alloiced. 

No.  34. 

Before  Mr.  Justice  Rcid  and  Mr.  Justice  Robertson. 

RAO,— (Plaintiff),-PETITIONER,  ^ 

Versus  \  Rkvisiox  Sidk. 

HAR  DIAL  AND  OTHERS,— (DEtENDANTs),—  J 

RESPONDENTS. 

Civil  Revision  No.  1173  of  1898. 

Registration  of  decree  of  Civil  Appellate  Court  in  licvcnue  AppdUUe 
Court— Punjab  Tenancy  Act,  1887,  Section  100. 

Where  a  suit,  coguizable  by  a  Kcvonue  Court  only,  had  been  inatitnteil 
in  and  decided  by  a  Civil  Court,  the  decree  of  which  had  been  aflirnied 
by  a  Civil  Appellate  Court. 

Held,  th^i,  inasmncli  as  the  pu-iies  did  not  appear  to  have  been 
prejudiced  by  the  mistake  as  to  juris lic.tion,  the  proper  course  to  adof.t 
was  to  order  that  the  decree  of  the  Civil  Appellate  Court  be  registered  in 
the  Revenue  Appellate  Court. 

Petition  for  revision  of  the  decree  ff  Captain  C.  S.  Maitunlah,  TJiii- 
sional  Judge,  Hoshiarpur  Division,  datei  Bth  Fthrw^y  1898. 
Sohan  Lall,  for  petitioner. 
The  judgment  of  the  Court  was  delivered  by 

Reid,  J.— We  can  find  nothing  in  Section  100  of  the  Tenancy    \7th  Jany.  1901. 
Act  to  prevent  the  registration  of   the  decrees   of   Civil   Appellate 

■  (1)  I.  L.  R..  XIX.  Mad.,  38.         ^  I-  L.  B.,  IX  All.,  061. 

{')  I.  L.  R.,  XII  All.,  •±3(3.  O  5±,  P.  B..  1892. 
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Courts  in  Revenue  Appellate  Coui-ts,  in  cases  in  wliicli  it  appears  to 
"this  Coiu't  that  the  suit  instituted  in  and  decided  by  a  Civil  Court 
was  cognizable  by  a  Revenue  Coui-t  only  and  an  appeal  fi-om  the 
decree  passed  by  that  Civil  Court  has  been  decided  by  a  Civil 
Appellate  Couit,  provided  that  the  parties  do  not  appear  to  have 
been  prcjudiced  by  the  mistake  as  to  jurisdiction. 

Such  a  course  obviously  saves  the  time  of  the  Coui-ts,  and  we 
direct  that  the  decree  of  the  Divisional  Judge  of  Hoshiarpur  be 
i-egistered  in  the  Court  of  the  Collector  of  Kangra. 

The  parties  will  bear  their  own  costs  of  this  Court,  the 
respondents  being  unrepresented  by  counsel. 


ArrnLj-ATE  Kide. 


V 


No.  35. 

Defore  Mr.  Justice  Chalterji  and  Mr.  Justice  Maude. 

KHUDA  YAR  AND  OTHERS,~(Defendants),- - 

APPELLANTS, 

Versus 

WAHAB  DIN  AND  OTHERS,-(PLAiNriFFs),- 
RESPONDENTS. 
Civil  Appeal  No.  1.284  of  1898. 

Jurisdiction — Suit  fi  r  declaration  —  Value  of  suljcct-matter—  Suits 
Valuation  Act,  1887,  Section  II. 

Held  that  a  suit  foi*  a  declaration  that  certain  land  was  shamilat  deh 
and  liable  to  partition  can  only  be  adjudicated  upon  by  a  Court  of  compe- 
tent powers  with  reference  to  the  value  of  the  entii-e  estate,  and  that 
Section  11  of  the  Suits  Valuation  Act  is  not  applicable  where  the  valuation 
has  been  fixed  by  r-ilos  having  the  force  of  law.  The  value  of  the  land 
ifi  dispute  at  thirty  times  theya»ia  being  Ks.  7,212.14-G,  the  first  Court, 
a  Subordinate  Judge  of  the  2nd  class,  was  not  coicpetent  to  try  the  suit. 

A  qu(  stion  of  jurisdiction  has  to  bo  noticed  and  decided  if  it  is 
pa"  Hit  on  the  record  although  the  ground  was  not  urged  in  the  Lower 
Apid'.atc  Court  nor  raised  in  the  memorandum  of  appeal  in  this  Court. 

OuT.ga  Sahui  v.  Shea  Lai  (')  followed.  Ballah  Mai  v.  Bhvpa  Mai  (-) 
distinguished.  /  in'><)i  Cliandcr  Roy  Chaudhvrij  v.  Sarnomuy  Dcbi  {''), 
Vunainaiti  Dani  V,  Slahuhharat  Ohosh  {*),  Krishnasatni  v.  Kanakombai  (•'), 
imd  Muthumnni  Miidaliur  v.  Nallakulauilia  Mudaliar  l")  referred  to. 

Further  appecd  from  the  daree  of  D.  G.  Johndone,    Esquire,   Divi- 
sional Judge,  Lahore  Division,  dated  29th  August  1898. 
Oei-tal,  foi-  appellants. 

Muhammad  Shaffi,  for  respondents. 

^  ■  . 

(•)  132,  l\  R.,  IHOi.  (*)  1,  Gale,  W.  N.,  XXIII. 

(»)  110,  P.  R.,  1888.  (*)  /.  L.  R.,  XIV  Mad.,  183. 

Cj  1,  Calc,  W.  N.,  1?.G.  C)  /.  L.  R.,  XVIII  Mad.,  415>. 
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The  judgment  of  the  Court  was  delivered  by 
CilATTERjr,   J.— This  is   a   suit   for   a   declaration  that  2,778     ISthJany.  1901. 
kanals   16  marlas  of    land   at   miuzn    .Sayian    Knlanwnr   in    <he 
Lahore /rt/isiZ  and  district   are  shimilaf    ihh    aiid   liable  1o   parti- 
tion. 

The  first  Court  dismissed  the  suit,  but  the  Divisional  Judge 
gave  plaintiffs  a  decree  in  full. 

The  point  now  raised  for  the  defendants  before  us  is  that  the 
suit  was,  as  respects  its  money  value,  beyond  the  jurisdiction  of 
the  firet  Court,  and  that  all  the  proceedings  are  ultra  vires.  This 
ground  was  not  urged  in  the  lower  Appellate  Court  and  is  not 
taken  in  the  memorandum  of  appeal,  but  being  a  question  of 
jurisdiction  has  to  be  noticed  and  decided  if  it  is  patent  on  the 
record. 

The  valueof  the  land  at  thirty  times  the  jama  is  Rs.  7,212-14-6 
according  to  the  rules  framed  by  the  Local  Government  under 
the  Suits  Valuation  Act,  1887.  The  suit  is,  however,  for  a  declar- 
atory decree  not  possession,  but  this  makes  no  difference  in  the 
value  for  pui'poses  of  jurisdiction.  The  Court  cannot  pass  a 
binding  declaration  with  respect  to  the  nature  of  the  land,  viz., 
whether  it  is  the  joint  property  of  the  whole  village  or  the  sepa- 
rate ownership  of  the  p3rsons  severally  in  occupation  of  different 
portions  of  it  unless  it  has  competent  powers  of  adjudication 
with  refei'ence  to  the  value  of  the  entire  land.  The  declaration 
is  asked  with  respect  to  the  whole  land  and  not  with  i-eference 
only  to  the  plaintiffs'  shares  in  it.  The  ai'gument  of  respondents* 
counsel  based  on  the  analogy  of  a  suit  for  partition  has  therefore 
no  bearing  and  the  Full  Bench  decision  in  BaHah  Mnl  y.  Bhupi 
Mai  Q)  no  application. 

Another  argument  urged  on  behalf  of  the  respondents  is 
that  under  Section  11  of  the  Suits  Valuation  Act,  the  question 
cannot  be  raised  at  this  stage  as  it  was  not  ixi-ged  before,  and  that 
in  any  case  the  Court  can  only  act  under  the  provisions  of  sub- 
section (3)  and  cannot  otherwise  interfere  with  the  decrees  of  the 
Courts  below. 

"We  do  not  think  this  contention  sound.  We  are  of  opinion 
as  laid  down  in  Ganga  Sahai  v.  Sheo  Lai  (")  that  Section  11  applies 
only  where  questions  of  "  overvaluation  or  undervaluation  "  ari.se 
and  is  limited  to  cases  in  which  the  valuation  depends  on  the 
parties  or  the  Covirt  and  is  not  applicable  where  the  valuation  is 
fixed  by  i-ules  having  the  force  of  law.     Here   there  is  no  question 

(')  110,  p.  f?.,  1888.         (»)  132,  P.  R.,  1894, 
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as  to  valuation  wliich  is  fixed  by  the  rules  frainecl  by  tlie  Local 
Govei'nment  at  tbirty  times  the  jama.  We  do  not  consider  Section 
1 L  was  intended  to  abolish  the  doctrine  of  jurisdiction  qna  tho 
powers  of  the  Court  with  regard  to  the  value  of  the  subject-matter 
of  adjudication  and  to  lay  down  that  objections  to  the  Court's 
jurisdiction  in  this  respect  cannot  be  entertained  once  it  has  been 
exercised,  for  the  3rd  clause  merely  provides  that  where  the  objec- 
tion has  been  taken  in  due  time  and  is  made  out  on  the  record  and 
has  prejudicially  affected  the  decision  of  the  case,  the  Court  of 
appeal  will  take  no  other  action  except  sending  it  to  a  Court  of 
competent  jurisdiction  when  a  fresh  trial  or  a  further  inquiry  is 
found  necessaiy.  If  the  respondents  '  argument  is  right  the  result 
is  that  the  limitation  of  the  powers  of  the  different  grades  of  Courts 
is  so  much  lost  labour  as  pi^actically  any  Court  can  try  any  suit 
and  a  Munsif  with  powers  up  to  Rs.  100  can  give  a  binding  decree 
regarding  property  worth  a  lakh  of  rupees.  It  must  also  be  held 
that  a  radical  change  has  thus  been  made  in  the  law  of  res  judicata 
as  regards  competency  of  jurisdiction.  We  do  not  think  such  a 
tremendous  change  in  the  pre-existing  law  was  intended  by  this 
section.  The  object  of  the  section  appears  to  be  simply  to  set  at 
lest  disputes  regarding  undervaluation  or  overvaluation.  There 
is  nothing  in  Dinesh  Chander  Roy  Chaudhuru  v.  Si^rnarnoyi 
J)ebi  (^),  (hinam'ini  Dasi  y.  Mahnhharat  Ghosh  and  others  (•),  or 
Kri'shnasiimi  v.  Kanakasabai  (^),  or  Muthusami  Mudaliar  v. 
Nailtkulantha  Mudaliar  (i),  which  definitely  lays  down  a  con- 
trary principle. 

There  remains  the  question  whether  the  Court  of  first  in- 
stance was  competent  to  entertain  a  suit  of  the  value  of  Rs. 
7,212-14-0.  It  appears  from  Punjab  Government  Notification  No. 
1336  A.,  dated  23i'd  October  1897,  that  Muhammad  Sarfaraz  Khan, 
who  tried  this  case  as  such  Court,  was  thereby  appointed  Addi- 
tional District  Judge  of  Lahore,  and  in  letter  No.  1336  B.,  for- 
warding a  copy  of  the  above  to  the  Deputy  Commissioner  of 
Lahore  for  his  information,  it  was  intimated  that  the  ordinary 
civil  powers  to  be  exercised  by  Muhammad  Sarfaraz  Khan  were 
to  be  limited  to  those  of  a  Sub-Judge  of  the  second  class.  Thus 
^  that  officer  was  competent  to  try  Civil  suits  up  to  the  value  of  Rs. 

5,000  and  this  was  not  affected  by  his  appointment  as  Additional 
Diatrict  Judge,  Bee  Mussamni'it  Sekhan  V.  Mrihammid  Khan  and 
others  (J').  He  possessed  the  powers  of  a  Sub- Judge  of  the  2nd 
Class  before  the  date  of  the  Notification,  and  on  16th  June  1897  ho 

(M  1,  Oalc,  W.  N.,  inO.  (»)  /.  L.  R,  XIV Mild.,  183. 

(!)  1,  Calc,  W.  N.,  XXI U.  (*)  T.  L.  11.,  XVIIl  Had.,  419. 

{')  -iG,  P.  R.,  1898. 
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brought  it  to  the  notice  of  the  District  Judge  that  the  cognizance 

'  of  this  case  was  beyond  his   competency,  but  the  District  Judge 

erroneously  overruled  him  on  the  ground   that  the  suit  was  merely 

for  a  declaratory  decree  and  not  for  possession   and  that  plaintiff 

had  therefore  valued  it  at   Rs.    1,100  in   his  plaint.     Tlie   original 

[valuation  in  the  plaint  however  was  at  thirty  times  the yawfl,  and 

fthough  this  was  afterwards  altered  to  Rs.  1,100  it  is  immaterial  as 

[the  true  value  was  that   which   was   first  put  and  this  apparently 

Ihad  not  been  changed  when  the   reference   to   the   District  Judge 

was  made. 

We  hold  therefore  that  the  first  Coui*t  was  not  competent  to 
try  the  suit.  Wo  accordingly  set  aside  the  decrees  of  the  lower 
Courts  and  order  the  return  of  the  plaint  to  the  plaintiff  for  pre- 
sentation in  the  Court  of  the  District  Judge.  Parties  will  pay 
their  own  costs  up  to  date. 

Appeal  allowed. 


No.  36.  " 

Bafore  Mr.  JuftfAce  Chatteiji  and  Mr.  Justice  Maude. 
BANK  OF  BENGAL,— (Plaintiff),— APPELLANT,  -v 

Versus  s  Appbilatb  Side. 

DIN   DIAL  AND  OTHERS,— (Defendants),— RESPONDENTS.  ) 
Civil  Appeal  No.  571  of  1900. 
Contract--"  Undue  influence  "—Contract   Act  (IX  of  1872),  Section  IG. 

In  a  suit  upon  a  registered  mortgage  deed  where  the  defendants 
(mortgagors)  pleaded  undue  influence  and  in_  support  of  their  plea  were 
only  able  to  prove  that  to  this  extent  pressure  had  been  put  upon  them 
to  execute  the  mortgage  deed  as  security  for  the  p.iyment  of  a  debt, 
namely,  that  a  choice  had  been  given  to  thera  of  executing  the  deed  or 
being  at  once  put  into  Court. 

HeZcZ,  that  such  pressure  did  not  amount  to  "  undue  influence"  within 
the  meaning  of  Section  16  of  the  Indian  Contract  Act  as  amended  by  Act 
VI  of  1899.  In  order  to  reap  the  benefit  of  that  section  it  was  necessary  for 
the  defence  to  establish  that  the  executants  of  the  deed  were  induced 
to  sign  it  because  the  plaintiff  was  in  a  position  to  dominate  their  will  and 
had  used  that  position  to  obtain  an  unfair  advantage  over  them. 

Sital  Prasad  v.  Parhhu  Lai  (^)  distinguished. 

First  appeal  from  the  decree  of  Lala  Ay  a  JZnm,  District  Judge, 
Delhi,  dated  26th  March  1900. 

Kirkpatiick,  for  appellant. 
Girdhari  Lai,  for  respondents. 

<>)  I.  L.  R.,  X  All.,  535. 
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The  facts  of  the  case  are  fully  set  forth  in  the  judgment  of  the 
Court  which  was  delivered  by 

22nd  Jany.  1901.  Maude,  J.— In  this  case  the  Bank  of  Bengal  sued  thirteen  de- 

fendants  to  recover  the  sum  of  Rs.  98,869-7-6,  and  also  prayed  for 
a  declaration  that  certain  immoveable  property  mortgaged  to  the 
plaintiff  by  three  of  the  defendants  should  be  held  liable  for  the 
satisfaction  of  the  amount  due.  These,  the  first  three  defendants, 
were  Din  Dial,  .  Shimbhu  Dial  and  Jai  Dial,  proprietors  of  the 
firm  of  Moti  Ram  Jamna  Das,  who  drew  the  Eundit  sued  upon. 
The  foui'th  defendant  is  the  official  receiver  of  the  estate  of  the 
above-named  three  defendants,  and  is  in  possession  of  the  mort- 
gaged property,  they  having  been  adjudicated  insolvent.  With  the 
remaining  defendants  we  are  not  concerned  in  tliis  appeal.  The 
District  Judge  gave  a  personal  decree  for  Rs.  97,480-11-0  against 
"  defendants  "Nos.  1,  2  and  3,"  but  declined  to  make  the  immove- 
able property  in  question  liable  for  the  satisfaction  of  the  debt,  as 
he  held  that  the  mortgage  deed  was  executed  under  undue  influence. 
Agf#nst  this  portion  of  the  decision  the  plaintiff  has  appealed, 
making  defendants  Nos.  1,  2,  and  3  alone  respondents. 

Daring  the  progress  of  the  trial  in  the  Court  of  the  District 
Judge,  the  defendant,  Shimbhu  Dial,  died,  and  a  preliminaiy  objec- 
tion has  been  taken  by  the  respondents'  pleader  that  as  the  decree 
was  against  a  deceased  person,  there  is  no  decree  against  his  minor 
sons  whom  the  plaintiff  now  seeks  to  make  liable.  It  has  also  been 
objected  that  the  appeal  is  barred  by  limitation  as  against  the 
minor  sons  of  Shimbhu  Dial,  and  must  therefore  be  held  to  be 
barred  as  regards  all  the  respondents.  There  is  no  force  in  these 
objections.  The  plaintiff  duly  applied  after  the  death  of  Shimbhu 
Dial  to  have  his  minor  sons'  names  brought  on  to  the  record,  and 
this  application  was  granted  by  the  Court  on  December  16th,  1899, 
the  defendant,  Jai  Dial,  being  appointed  their  guardian  ad  litem. 
It  was  clearly  therefore  a  mere  clerical  error  that  the  decree  was 
passed  against  defendants  "  Nos.  1,  2,  and  8,"  and  No.  2  must  bo 
held  to  be  the  minor  son  of  the  deceased. 

As  regards  the  merits,  the  only  question  for  our  decision  is 
whether  the  mortgage  deed  is  valid  as  between  the  plaintiff  and  the 
members  of  the  firm  of  Moti  Ram  Jamna  Das.  The  official  re- 
ceiver appointed  by  the  Insolvency  Court  was  not  made  a  res- 
pondent by  the  appellant,  nor  have  the  respondents  asked  that  ho 
should  bo  so  made,  nor  has  he  applied  to  be  so  made,  hence  we  are 
not  concerned  with  the  question  whether  the  mortgage  gave  any 
undue  preference  to  the  plaintiff  over  other  creditors  of  the  firm. 
After  examining  the  record,  and  hearing  counsel  for  both  pa  rii(>8,  we 
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are  clearly  of  opinion  that  the  mortgage  deed  represents  a  valid 
contract.  The  plaint  was  presented  on  November  I6th,  1898,  and 
some  of  the  defendants  filed  their  pleas  on  February  Si-d,  1899. 
Defendants  Nos.  1,  2  and  .3,  however,  did  not  file  theirs  until 
February  16th,  and  then  they  filed  only  preliminary  pleas  such  as 
tliat  the  stamp  on  the  plaint  was  insufficient,  and  that  there  had 
been  a  misjoinder  of  parties  and  causes  of  action.  The  issues  were 
fixed  on  March  9th,  and  it  was  not  until  Api-il  25th  that  the 
respondents  put  in  their  plea  that  the  mortgage  deed  had  been  exe- 
cuted owing  to  the  exercise  of  undue  influence. 

On  June  9th  an  issue  was  then  added  "  was  the  mortgage 
"  deed  in  English  executed  by  defendants  Nos.  1,  2,  and  3  under 
*'  undue  influence  and  fear  of  being  disgraced  having  been  bix)ught  to 
**  bear  on  them  by  plaintiff,  and  without  the  true  contents  of  the  deed 
"  having  been  explained  to  and  consented  to  by  them  ?  "  No  expla- 
nation has  been  given  to  account  for  the  great  delay  in  filing  pleas 
upon  the  merits,  and  it  is  to  be  observed  that  the  wiitteu  pleas, 
dated  April  25th,  1899,  though  in  considerable  detail,  in  no  way 
suggest  that  any  coercion  was  employed  to  procure  the  execution  of 
the  deed. 

The  oral  evidence  recorded  is  that  of  Mr.  Dickinson,  the  Agent 
of  the  Bank,  of  Kidar  Nath,  the  Treasurer,  of  Ram  Singh,  Munshi 
of  Mr.  Clarence  Kirkpatrick,   for  the  plaintiff,  and  of  Jai  Dial,  de- 
fendant, for  the  defence.     This  evidence  deals  with  four  stages   in 
the  case ;  first,  a  conversation  between  Jal   Dial  and   Kidar  Nath 
at  the  former's  shop  ;  secondly,  an  interview  between  Jai  Dial  and 
the  Agent  of  the  Bank  In  the  presence  of  Kidar  Nath,   who   acted 
as  interpreter  ;  thirdly,  a  meeting  at  Mr.  Kirkpatrick 's   house   at 
which  the  deed  was  drawn  up  by  Mr.  Kirkpatrick  and  signed  by 
Jai  Dial ;  and,   lastly,   the  execution  of  the  deed  by  Din  Dial  and 
Shimbhu  Dial  at  their  house.     We  observe  that  Jai  Dial's  evidence 
differs  very  materially  from  the  written  pleas  filed  on  April  25th, 
1899,     In  the  written  pleas   it  is  stated  that  at  Mr.  Kirkpatiick's 
house  Jai  Dial  was  told  that  the  deed  provided  that  he  would  only 
be  responsible  if  the  business  of  the  acceptors  of  the  Hundis  failed, 
and  the  money  could  not  be  realized  fi'om  them.     In  his  deposition 
Jai  Dial  stated   that  at  the   interview   with   the   Agent,    ho   was 
informed  that  the  Bank  would  help  him  to  the  fullest  extent  if  he 
executed   the  mortgage,  and   that  at  Mr.    Kirkpatrick 's  house   he 
was  told  that  he  would  not   be  allowed  to  depart  until  he   signed 
the  document.     This  is  the   first  mention   of   coercion.     We   have 
no  doubt  that  the  evidence  of  this  witness  was  much  exaggerated, 
as  the  whole  tenor  of  It  shows ;  he  even  went  so  far  as   to   depose 
that  he  did  not  know  even  then  (when  he  gave  hia  evidence)  what 
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the  deed  contained.  That  pressui-e  was  put  upon  him  to  execute 
the  mortgage  deed  as  security  for  the  payment  of  the  debt  thei'c 
can  be  no  doubt ;  admittedly  the  choice  was  given  him  of  furnish- 
ing the  secuiity  or  being  at  once  put  into  Court,  but  we  ai-o 
not  prepared  to  hold  with  the  District  Judge  that  such  pi^ssure 
amounted  to  "  undue  influence  "  within  the  meaning  of  Section  16 
of  the  Indian  Contract  Act,  as  amended  by  Act  VI  of  1899.  To 
reap  the  benefit  of  that  section  it  was  necessary  for  the  defence 
to  establish  that  the  executants  of  the  deed  were  induced  to  sign 
it  because  the  plaintiff  was  in  a  position  to  dominate  their  will  and 
used  that  position  to  obtain  an  unfair  advantage  over  them.  For 
the  respondent's  reliance  has  been  placed  on  a  decision  of  the 
Allahabad  High  Court  in  the  case  of  Sital  Prasad  v.  Parbhu 
Lai  {}),  but  the  facts  of  that  case  bear  no  resemblance  to  those  of 
the  present.  There,  the  plaintiff  was  wrongfully  kept  out  of  an 
estate  by  certain  wealthy  persons,  and  being  without  means  was 
cared  for  by  the  defendant  for  a  period  of  several  months  :  supplied 
with  funds  by  the  defendant,  the  plaintiff  was  enabled  to  establish 
his  claim  to  the  estate,  and  during  the  progress  of  the  litigation 
was  induced  to  sell  half  of  it  to  the  defendant  for  a  nominal  con- 
sideration, and  subsequently  to  gift  the  other  half  in  favour  of  a 
temple  in  which  the  defendant  was  interested,  the  result  being 
that  the  plaintiff  left  the  defendant  as  poor  as  when  he  first  went 
to  him.  It  was  held  that  it  was  for  the  defendant  to  establish  to 
the  satisfaction  of  the  Coui-t  that  the  gift  was  an  honest  and  hctid 
fide  transaction  that  ought  to  be  upheld.  The  present  case  is 
wholly  different.  The  respondents,  bankers  and  men  of  business 
in  a  large  commercial  centre,  had  incurred  a  considerable  debt  from 
the  plaintiff,  and  being  unable  to  meet  their  habilities  by  paying 
cash,  executed  a  deed  mortgaging  immoveable  property  as  security. 
On  the  face  of  it  such  a  transaction  was  in  no  way  uncon- 
scionable, and  might  well  be  a  beneficial  arrangement  for  the 
respondents  as  much  as  for  the  plaintiff,  and  clear  and  convincinf 
evidence  is  obviously  required  to  justify  a  Court  in  relieving  them 
fi'om  the  consequences  of  their  act.  It  has  been  said  that  the 
sudden  news  of  their  financial  embarrassment  must  have  caused  the 
respondents  such  mental  distress  that  the  plaintiff  was  able  to 
dominate  their  will,  but  of  this  there  is  no  evidence,  nor  was  such 
a  plea  raised  in  the  Disti-ict  Court. 

"We  arc  wholly  unable  then  to  hold  that  the  plaintiff  attempted 
to  obtain  or  did  obtain  any  unfair  advantage  over  the  respondents, 
and  consequently  the   contract  was  not  voidable   at  thcii-  option. 

(>)  I.  A  B.,  Z  il» ,  535.  "" 
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We  accept  the  appeal,  and  add  to  the  decree  of  the  first  Court  a 
declaration  that  the  properties  mortgaged  in  the  plaintiff's  favour 
by  the  deed,  exhibit  P.  18  are,  as  between  the  parties  to  this 
appeal,  validly  mor^agcd  to  the  plaintiff,  and  that  the  plaintiff  is 
entitled  to  recover  the  amount  mentioned  in  the  deed  from  those 
pi'operties. 

The  plaintiff  vsrill  recover  his  costs  in  this  Court   and   also   in 
the  lower  Court  from  the  respondents. 

Appeal  allowed.  - 

No.  37. 

Before  Mr.  Justice  Ghaiterji  and  Mr.  Justice  Maude. 

NANDA  SINGH  AND  OTPIERS,-(Pr,A[NTiKFs),— 
APPELLANTS, 

Versus 

SUNDER  SINGH  AND  OTHERS-(Df;feniiants),— 

RESPONDENTS. 

Civil  Appeal  No.  1285  of  1898. 

Contract  — Contract  Act  (IX  of  18*72),  Section  23 —Agreemtnt  by  plaint- 
iffs and  defenilants  to  purchase  certain  landed  property  at  an  auction  jointly 
and  not  lo  hid  against  each  other— Void  contract — Public  policy — Jurisdic- 
tion—Suit  for  possession  of  land --Value  of  subject-matter — Court  Feet  Act, 
1870,  Section  7,  claust  10. 

Plaintiffs  sued  for  possession  of -j^fths  share  of  certain  plots  of  land  sold 
at  an  auction  by  Government  on  tho  allegation  that  the  plaintiffs  and  de- 
fendants before  the  auction  had  entered  into  an  agreement  to  buy  the  land 
in  partnership  and  thereafter  to  divide  it,  and  that  they  had  paid  their  quotas 
of  the  portion  of  the  purchase  money  deiJosited  on  the  day  of  the  sale  and 
were  willing  to  pay  the  balance,  and  had  been  wrongfully  refused  their 
share  by  the  defendants.  The  first  Court  having  decreed  the  claim,  the 
Divisional  Judge  reversed  it  on  the  ground,  amongst  others,  that  the  alleged 
agreement  was  void  as  opposed  to  public  policy,  inasmuch  as  the  parties 
had  agreed  to  purchase  the  property  at  the  auction  jointly  and  not  to  bid 
against  each  other.  He  also  found  that  the  form  of  suit  was  really  one  for 
specific  performance  of  a  contract  in  writing  and  that  the  first  Court  had 
no  jurisdiction  to  try  it. 

Held,  that  under  ihe  circumstances  of  the  case  the  agreement  was 
perfectly  lawful  and  one  that  sliould  be  enforced  being  more  in  further- 
ance of  public  policy  than  against  it. 

Held,  also,  that  clause  10  of  Section  7  of  the  Court  Fees  Act  was  not 
applicable  as  there  was  no  agreement  to  perform.  The  defendants  had 
alreiidy  perforujed  the  contract  they  had  m  ide  to  buy  the  projierty  and 
the  title  vested  in  the  plaintiffs  as  soon  ms  the  purchase  was  effected  and 
they  had  become  joint-owners  with  the  defendant^!,  and  thirty  times  the 
jama  of  the  i\ths  share  of  the  property  which  was  sued  for  being  Rs. 
932,  the  first  Court  had  jurisdiction  to  try  the  suit, 


Appeij.ate  Sidk, 
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Balldh  Mai  v.  Bhvpa  Mai  ('),  Hart  Balhislwa  Jcrilclar  v.  i<aro  Mcr- 
e$hvar  Joglekar  {^),  Doorga  Singh  v.  Sheo  Pershad  Sivgh  (^),  and  Gohind 
Chandra  Gangapadhya  v.  Sherajuvnissa  Bihi  {*)  followed.  Chemihai  v. 
Secretary  of  State  (*)  referred  to. 

Further  appeal  from  the  decree  of  Khan  Bahadar  Sayad  Muhainmod 
Lntif,  Divisional  Judge,  Lahcre  Division,  dated  4th  July  1898. 

Pai'ker,  for  appellants. 

K.  P.  Roj'  and  Gobind  Earn,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

28th  Jany.  1901,  Chatterji,  J.— The  facts  of  this  case  are  briefly  these.  On  '20tli 

March  1896,  a  ralch  known  as  Rawal  Jhangar,  the  properly  of  Gov- 
ernment, was  sold  by  auction  in  two  ])lots  in  the  Coui't  of  tho  Deputy 
Commissioner  at  Lahore.  Plot  No.  1,  comprising  111  acres,  was 
knocked  down  to  Jhanda  Singh,  defendant,  for  Es.  6,250,  but  at  his 
instance  the  names  of  Hira  Singh,  Arjan  Singh,  Klmshal  Singh  and 
Ishar  Singh,  defendants,  residents  of  manza  Handal,  wex'e  also 
entered  as  purchasers  in  the  far d  nilam.  Plot  No.  2,  123  acres  in 
area,  was  knocked  down  in  the  name  of  Sunder  Singh,  defendant, 
of  Rawal  Jhangar,  for  Rs.  5,500. 

The  plaintiffs,  two  of  whom  Nanda  Singh  and  Saudagar  Singh 
belong  to  Handal,  and  the  thirjd,  Mian  Singh,  to  Rawal  Jhangar, 
Biie  for  a  ^r^l^s  share  of  the  two  plots,  on  the  allegation  that  before 
the  auction  but  on  the  same  date  that  it  took  place  the  parties 
entered  into  an  agreement  to  buy  and  to  pay  for  the  land  in  part- 
nership and  thereafter  to  divide  it  amongst  themselves.  They 
further  allege  that  they  paid  their  quotas  of  the  portion  of  tho 
purchase  money  deposited  on  the  day  of  sale  and  are  willing  to  pay 
,  the  balance,  but  are  wrongfully  refused  their  shares  by  the  defen- 

dants. 

The  Handal  defendants  admit  the  execution  of  the  agreement 
by  all  the  parties  but  plead  that  pluintifFs  afterwards  refused  to 
join  in  the  purchase  or  to  pay  any  money,  and  that  the  agre(>raent 
was  cancelled  and  the  document  taken  back  by  them.  Sunder  Singh, 
defendant,  denies  having  entered  into  any  agreement  or  reeeived 
any  money  from  the  plaintiffs  and  asscris  that  he  nuuh;  the 
purchase  on  his  own  account  and  paid  for  it  from  his  own  pocket. 

Tho  other  defendants  of  Rawal  Jhangar,  who  aie  Sunder 
Singh's  brothers,  pleaded  to  the  same  effect,  but  Ala  Singh  after- 
wards admitted  the  execution  of  the  agreement  by  all  tho  eleven 
pei*son8,  whose  names  appear  in  it. 


(')    110,  p.  R.,  ]888  (F.  B.).  (3)  /.  L.  R,  XVI  Gale,  ]!)4. 

(»)  /.  L.  R.,   XVIII  Vctn.,  342,  {*)   13,  C.  L.  R,  I. 

C)   Bom.  P.  J.,  204. 
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The  first  Goavb  drow  sevou  issues  whiclt  covered  all  the  points 
raised  by  the  pleadings  before  it  and  found  them  all  iu  plaintiffs' 
favour  and  decreed  the  suit. 

On  appeal  the  Divisional  J  udgo  held  that  the  execution  of 
the  agreement  by  Sander  Singh  was  not  proved  nor  the  payment  of 
their  quotas  of  the  purchase  money  by  the  plaintiffs,  that  the  agree- 
ment was  without  consider-ation  and  opposed  to  public  policy  in  that 
the  executants  agreed  not  to  bid  against  each  other  at  the  auction 
and  thus  to  keep  down  the  price  of  the  land  sold  and  afterwards 
to  divide  the  spoils,  and  that  the  suit  was  really  for  specific  per- 
foi-mance  of  the  agi'eement  and  was  thus  beyond  the  jurisdiction 
of  the  fii-st  Court  wliich  was  that  of  a  Munsif  with  first  class 
powers. 

The  points  arising  for  determination  in  this  appeal  upon  the 
original  pleadings  and  the  arguments  advanced  in  the  Divisional 
Court  and  this  Court  appear  to  be  the  following  : — ■ 

1.  Whether  the  Court  of  fii^st  instance  had  jui-isdiction  to 
hear  the  suit  ? 

2.  Whether  the  agreement  of  20th  March  1896  is  void,  as 
opposed  to  public  policy,  inasmuch  as  the  pai-ties  stipulated  to 
purchase  the  land  at  the  auction  jointly  and  not  to  bid  against 
each  other  ? 

3.  Did  Sunder  Singh,  defendant,  execute  the  agreement  ? 

4.  Did  plaintiffs  rescind  the  agreement  after  the  auction 
sales  ? 

5.  Did  plaintiffs  pay  their  portions  of  the  deposit  required 
on  account  of  the  purchase  money  and  are  they  precluded  from 
claiming  a  share  of  the  land  if  they  did  not  do  so  ? 

6.  To  what  relief  are  plaintiffs  entitled  and  are  they  entitled 
to  the  share  sued  for  ? 

As  regards  juiisdiction,  it  appears  that  the  Jyths  share,  the 
possession  of  which  is  sued  for,  is  valued  at  thirty  times  the  Jama, 
at  Rs.  932-10-6  on  the  principle  laid  down  in  the  Full  Bench 
decision  in  Ballah  Mai  v.  Blmpa  Mai  (}),  the  first  Court  clearly 
had  power  to  try  the  suit. 

Sunder  Singh  denied  that  the  land  he  purchased  was  assessed 
to  revenue,  but  no  such  objection  was  ui-ged  by  the  other  defend- 
ants, and  from  the  fard  filed  the  plea  appears  to  be  false.  We 
see  no  reason  to  differ  from  the  concurrent  finding  of  the  lower 
Courts  that  the  land  is  revenue  paying  land.     The   other  objection 

(')  110,  P.  E.,  1888.  " 
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with  reference  to  jurisdiction  wliicli  the  Divisional  Judge  found 
estabUshed  is  that  the  suit  is  for  specific  performance  of  the  agree- 
ment within  the  meaning  of  Section  7,  clause  10  of  the  Court  Fees 
Act,  and  that  the  mai'ket-value  of  the  property  f  uinishes  the  test  of 
jurisdiction.  The  suit,  however,  is  not  specifically  covered  by  the 
clause  in  question.  See  Chtinibni  v.  Secretary  of  State  in 
Council  (^). 

In  any  case  thei*e  was  no  agreement  to  perform.  The  defend- 
ants had  already  pei-formed  the  contract  they  had  made  to  buy 
the  propei-ty.  By  virtue  of  the  agreement  the  title  to  it  vested  in 
the  plaintiffs  as  soon  as  the  purchase  was  effected  and  plaintiffs 
became  joint-owners  with  the  defendants.  They  could  only  claim 
possession  of  their  shares  which  they  sued  for  and  which  as 
shown  above  the  Coui't  had  jurisdiction  to  award  them  after 
adjudication. 

On  the  second  question  we  are  unable  to  agree  with  the  view 
of  the  Divisional  Judge.  We  may  here  mention  that  the  point 
was  not  taken  in  the  first  Court  nor  in  the  grounds  of  appeal  to 
the  Divisional  Court.  The  authorities  quoted  by  the  Divisional 
■  Judge  appear  to  us  to  be  inapplicable  to  the  facts  of  this  case,  and 
not  to  support  his  conclusion.  The  reference  to  Story's  Equity 
Jurisprudence  is  to  an  old  edition,  but  Section  293  of  the  second 
English  edition  distinctly  says  that  agreement  whereby  parties 
engage  not  to  bid  against  each  other  at  a  public  auction  arc  now 
held  to  bo  valid.  Similarly  the  other  American  authority  cited  by 
the  Divisional  Judge,  Fisk  Beach's-  Modern  Law  of  Contr,icls,  con- 
tains exceptions  to  the  doctrine  enunciated  hy  him,  vide  Section 
1538  and  1540.  Inimge  121,  Dart  on  Vendors  and  Purchasers,  6tb 
Edition,  the  law  is  thus  stated  :  "  An  agreement  between  two  persons 
"  not  to  bid  against  each  other  at  an  auction  is  legal ;  and  forms  a 
"  valuable  consideration  for  an  agreement  giving  to  the  party 
"  withdrawing  his  opposition  at  the  auction,  a  right  of  pre-emption 
"  over  other  property  ;  and  such  an  agreement  was  held  vahd, 
"  when  the  sale  was  made  by  order  of  the  Court.  " 

In  llari  Balkrishna  Joghknr  v.  Nnro  Moreshvar  Joglekar  (»), 
it  was  held  that  there  is  nothing  necessarily  unlawful  in  two  or 
more  persons  agreeing  not  to  bid  against  each  other  at  an  auction 
sale.  This  judgment  approves  of  Ihorga  Singh  v.  Sheo  Pershad 
Singh  (3),  in  wliich  after  an  examination  of  tlio  authorities,  it  was 
held  that  deterring  others  from  bidding  for  the  iiropcrty  sold  does 
not  amount  to  fraud,  and  that  an  agreement   between  two  bidders 


(')  Bom.  P.  J.,  204.  (»)  I.  L.  R.,-XVIII  Bom.,  342. 

(')  /.  L.  //.,  XVI  Calc,  194. 
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not  to  bid  against  each  other  is  not  sufficient  ground  for  annulling 
the  sale  nor  a  combination  among  cei'tain  purchasers  to  the  same 
effect.  See  also  Gobind  Ch'indra  Gangapadhyu  v.  Sherajunnissa 
Bihi  (^).  The  weight  of  the  latest  Indian  authorities  is  thus 
against  the  view  taken  by  the  Divisional  Judge. 

The  fact  is  the  Divisional  Judge  has  acted  on  a  very  broad 
statement  of  the  rule  applicable  to  agreements  of  this  kind  without 
reference  to  the  facts  before  him. 

There  may  be  instances  where  a  contract  betweeii  two  persons 
to  keep  down  the  price  of  something  sold  by  public  auction  may  be 
immoral  and  opposed  to  public  policy,  but  this  will  depend  upon 
the  nature  of  the  agreement  and  the  consideration  passed. 

But  a  pure  business  agreement  to  join  in  pui-chasing  anything 
at  an  auction  cannot  he  held  to  come  within  anj''  such  mle.  There 
is  no  law  forbidding  joint  purchase  at  auctions  or  paitnership  in 
things  sold  to  the  highest  bidder.  If  several  persons  agree  to  buy 
jointly  it  necessarily  follows  that  they  cannot  bid  against  each 
other  and  this  is  understood  whether  they  expiessly  stipulate  to 
that  effect  or  not.  In  the  present  case  the  land  was  sold  in 
large  blocks,  and  it  was  believed  that  the  price  they  would  fetch 
would  be  beyond  the  means  of  moat  of  the  landowner*  in  the 
neighbourhood  to  pay.  So  they  adopted  the  most  sensible  course 
possible  under  the  circumstances  and  clubbed  together  in  order  to 
buy  the  land  by  their  united  means  and  then  to  divide  it  amongst 
themselves.  This  was  a  hond  fide  business  arrangement  for  the 
benefit  of  the  parties  concerned  and  was  not  intended  to  harm  the 
seller  of  the  land  even  if  it  indirectly  had  that  effect.  To  say 
that  the  agreement  was  opposed  to  public  policy  because  they 
agreed  not  to  bid  against  each  other  is  to  lay  down  that  a  person 
who  is  unable  to  buy  an  entire  property  sold  at  an  auction  out  of 
his  individual  means  must  not  attempt  to  buy  a  poiiion  of  it  until 
at  least  the  sale  has  been  completed  which  is  absurd.  In  reality 
the  agreement  among  the  parties  had  the  effect  of  enlarging  the  circle 
of  buyers  who  were  wiUing  to  pay  higher  prices  than  mere  capi- 
talists. To  disallow  it  would  have  the  effect  of  i-estrieting  the  com- 
petition to  men  of  large  means  who  would  buy  only  for  the  sake  of 
securing  good  investments  for  their  money.  The  purchase  of  land 
by  men  who  intend  cultivating  it  themselves  is  desirable,  and  this  is 
another  consideration  for  holding  the  contract  was  more  in  further- 
ance of  public  policy  than  otherwise. 

Wo  have  no  hesitation  in  holding  that  the  agreement  is 
perfectly  lawful  and  one  that  should  be  enforced. 

(')  137c.  L.  B.,  1,  "~ 
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On  the  third  point  we  have  no  cliflBcalty,  after  hearing  the 
evidence  and  weighing  the  probabilities  in  finding  that  the  execu- 
tion of  the  agreement  by  Sunder  Singh  is  proved.  The  stamp  was 
purchased  in  his  name  and  the  statements  of  Ahx  Singli,  his  own 
brother,  Arjan  Singh,  zaildar,  and  Hira  Singh,  defendants,  and 
other  witnesses  clearly  show  that  he  was  present  and  put  his  mai'k 
on  the  agi'eement.  Ala  Singh  tried  to  retract  his  evidence  regard- 
ing Sunder  Singh's  presence  in  his  cross-examination,  but  this  is  of 
no  consequence  as  he  was  bound  to  try  to  help  his  brother.  The 
statements  of  the  other  defendants  also  are  against  their  interests  as 
they  contested  the  claim.  They  alleged  that  plaintiffs  withdi-cw 
from  the  agreement  and  took  it  back  but  failed  to  prove  this. 
In  support  of  the  agreement  are  the  facts  that  all  the  other  Handal 
defendants  are  associuted  with  Jhanda  Singh  in  the  purchase  of 
plot  No.  1,  and  that  plaintiffs  four  days  after  the  sale,  viz.,  on  2'lith 
March  1896,  and  again  on  20th  April  applied  to  be  entered  as 
purchasers  with  Sunder  Singh.  They  also  when  relief  was 
i-efused  by  the  Revenue  authorities  applied  for  registration  of  the 
agreement  and  ultimately  succeeded  before  the  Registrar. 

All  this  action  on  their  part  clearlj''  supports  their  contention 
-^vith  refei-ence  to  the  agreement.  The  learned  counsel  for  Sunder 
Singh  was  obhged  to  admit  that  there  probably  was  some  talk 
about  the  joint  purchase  which  according  to  him  explained  the 
wnting  of  the  agreement,  and  to  content  himself  with  attempting 
to  show  that  Sunder  Singh  was  not  proved  to  have  executed  it  or 
to  have  made  his  purchase  jointly  with  the  others.  Sunder  Singh's 
evidence  entirely  fails  to  rebut  the  plaintiffs'  case  and  is  palpably 
false. 

The  foiu'th  point  has  already  been  touched  on  in  discussing 
the  third.  The  Handal  defendants  who  set  up  plaintiffs'  abandon- 
ment of  the  agreement  have  produced  no  evidence  to  prove  tlieir 
contention.  Nor  is  the  possession  of  the  wiitten  agreement  by  tlie 
j)laintiffs  against  them  as  the  Divisional  Judge  seems  to  think,  and 
as  has  been  argued  before  us.  One  of  the  i)arties  had  to  keep 
custody  of  the  document,  and  there  is  no  reason  why  plaintiffs 
should  not  have  done  so. 

It  could  not  have  been  returned  to  them  because  the  agi-ce- 
ment  was  cancelled,  as  in  that  case  it  would  have  been  torn  up. 
Plaintiffs'  subsequent  conduct  amply  bears  out  the  truth  of  their 
story. 

As  regards  the  fifth  question,  we  are  not  able  after  a  careful 
couBideration  of  the  evidence  U)  hold  that  the  plaintilTs  paid  up  their 
quota  of  the  deposit  for  the  purchase  money.     Thoi-e  is   little  loom 
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for  doubt  that  they  were  ready  to  pay,  but  it  is  doubtful  whether 
they  actually  did  so.    Their  ftllegations  in  this  respect  are  somewhat 
peculiar.     They  said  before  Eai  Arjan  Das  that  they   paid  Sunder 
Singh  at  the  time  of  the  writing  of  the  agreement,  but  this  is  doubtful, 
inasmuch  as  (1)  at  that  time  the  auctions  had  not  taken  place  and 
the  amounts  payable  were  not  known,  and  (2)  there  is  no  reason  why 
they  should  then  have  paid  to  Sunder  Singh  alone.     There  possibly 
was   a  talk  about  their  sharing  with  Sunder  Singh   and  the   others 
with  Jhanda  Singh  as  plaintiffs  themselves  admit,  but  this  was  at  a 
later  stage  and  not  in  the  beginning.     Had  they  paid  Sunder  Singh 
before  the  auction  they  would  probably  have  taken  some   acknow- 
[ledgment  from  him,  whereas  there  is  no  such  probability  if  they  paid 
after  the  property  was  knocked  down  to  Sunder  Singh  and  he  had 
only  to  mention  their  names  as  co- sharers  with  him.    We  also  doubt 
whether  after  taking  plaintiffs'  money  in  the  presence  of   witnesses 
Sunder  Singh  would  have  drawn  back  from  the  wiittcn  agreement. 
Their  witnesses  depose  to  payment  after  the  auction.     Thus   there 
is  a  discrepancy  which  is   somewhat  important  and  plaintiffs   have 
[not  attempted  to  reconcile  it.     The  evidence  also  is  not  of   a   con- 
vincing character  and  their  counsel  admits  this  to  be  the  case. 

We  think  it  probable  that  Sunder  Singh,  having  got  the  land 
pat  a  smaller  price  than  he  oxp(6cted,  put  off  plaintiffs  on  some  pretence 
or  other  and  got  his  sole  name  recorded  as  the  purchaser  and  then 
repudiated  the  agreement  altogether.  There  are  some  considera- 
tions in  plaintiffs'  favoui-,  viz.,  that  ihey  asserted  payment  from 
the  veiy  fii'st,  but  this  they  were  bound  to  do  in  order  to  strengthen 
tthoir  claim.  As  they  are  plaintiffs  the  inconclusive  nature  of 
[their  evidence  must  go  against  them. 

But  the  fact  of  non-payment  does  not,  as  defendants'  counsel 
contends,  militate  in  the  least  against  their  claim.  In  the  first 
place  the  alleged  refusal  by  them  to  pay  is  not  proved  and  the  prob- 
ability is  that  they  were  always  ready  to  pay  and  were  prevented 
from  paying  by  the  defendants  and  particularly  by  Sunder  Singh. 
On  this  hypothesis  their  right  is  absolutely  unaffected  even  if  the 
defendants'  argument  has  any  force.  But  assuming  that  they  did 
commit  a  default  it  does  not  follow,  as  defendants'  counsel  argue, 
that  tlieir  rights  were  forfeited  or  did  not  accrue.  The  argument  is 
based  upon  a  confusion  of  ideas  as  to  the  nature  of  their  right. 
There  were  two  perfectly  distinct  transactions  between  different 
parties.  First,  there  was  the  agreement  among  the  present  parties 
by  which  they  became  partners  in  all  property  that  was  bought  by 
any  of  them  at  the  auctions  that  were  then  about  to  be  held. 

As  soon  as  it  was  executed  the  parties  became  partners  and 
whea  the  purchases  took  place  they  became  jointly  entitled  to  the 
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latter  in  accordance  with  the  terras  o£  the  agreement.  Secondly,  the 
transactions  of  purchase  were  between  the  parties  on  one  side  acting 
through  their  agents  the  ostensible  bidders  and  the  Govei-nment  on 
the  other.  The  title  of  the  purchasers  as  a  body  accrued  in 
accordance  with  the  conditions  of  the  auction  sales,  but  as  soon  as 
the  title  was  transferred  from  the  seller  it  vested  in  all  the  parties  to 
the  agreements,  plaintiffs  among  them. 

The  condition  that  the  quotas  of  each  sharer  would  forthwith 
be  paid  did  not  divest  that  title  from  any  co-sharer  who  failed  to  pay 
as  stipulated.  The  failure  merely  raises  a  question  of  account  be- 
tween the  persons  who  paid  and  those  who  did  not.  The  former 
would  ordinarily  be  entitled  to  retain  possession  until  payment,  but 
in  the  absence  of  a  special  provision  to  that  effect  the  title  of  the 
defaulting  co-sbarer  cannot  bo  divested. 

'J'his  appears  to  be  a  self-evident  proposition  to  us  and  no 
authoi'ity  to  the  contrary  was  quoted  for  the  defendants. 

As  regards  the  last  point  we  are  of  opinion  that  it  is  not  estab- 
lished though  it  might  have  been  once  proposed,  that  plaintiffs  were 
to  take  their  shares  with  Sunder  Singh  and  his  brothers,  while  the 
other  defendants  shared  in  Jlmnda  Singh's  purchase.  There  is  no 
special  provision  in  the  agreement  defining  the  .shares  of  the  parties 
and  the  consequence  of  this  is,  that  alt  .shares  are  to  be  presumed 
equal  in  the  entire  property  purchased  which  consisted  of  two  plots. 
The  plaintiffs  therefore  have  rightly  claimed  a  y^j-ths  share  of  the 
whole,  and  this  should  be  awarded  to  them. 

We  accept  the  appeal  and  restore  the  decree  of  the  first  Court, 
with  this  modification,  that  plaintiffs  are  to  pay  Rs.  3,223-11-6 
instead  of  Rs.  2,806-11-6.  The  defendants-respondents  will  pay 
costs  throughout. 

Appeal  allowed. 


No.  38. 

Before  Mr.  Justice  Chatferji  and  Mr.  Justice  Maude. 
JIWAN  RAM,— (Plaintiff),— APPELLANT, 

AppiLLiTE  8iDi.  }  Verms 

AMIR  BEG— (Defendani), -RESPONDENT. 
Civil  Appeal  No.  49  of  1900. 

Mortgage  — Conditional  sale  — Foreclosure  — Regulation  XVII  of  lb06— 
Valiiity  of  notice  of  foi  eclosure  of  ino'tynge. 

Held,  thnt  in  a  case  where  the  foreclosuro  pioceediups  are  othorwiae 
correct  and  regular,  more  clerical  Blips  or  inispriutB  in  a  notice  under  Section 
9  of  Regulation  XVII  of  IbOO,  auoh  a    "  Act ''  and  "  Reeolution  "  r  r  ''  Zarlii- 
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tion  "  for  "  Hegiilation  "  when   the   rest  of  it    was   properly   worded  in   all 
particalarB  cannot  ho  held  to  render  it  void. 

Further  appeal  from  the    decee  of  H.  A.  Rose,  Esquire,    Divisional 
Judge,  Ferozepore  Division,  dated  [7th  October  1899. 

Lai  Chand  and  Sangam  Lai,  for  appellant. 

Golaknatli,  for  respondent. 

The  case  was  referred  to  a  Divisional  Bench  by  the  following 
order  of  the  learned  Judge  in  Chambers : 

CaiTTKRji,  J. — The  facts  appear  BnflSciently  from  the  jndg-  l>ith  Augt.  1900. 
ments  of  the  lower  Courts.  Both  the  Courts  found  the  notice  to 
bo  correct  in  form,  and  the  foreclosure  proceedings  to  have  been 
regular.  The  Divisional  Judge,  however,  found  the  interest  chai'go 
heavy,  and  reduced  it  and  allowed  the  defendant  six  months'  time 
to  redeem. 

Ro^pondent's  counsel  declares  himself  unable  to  support  the 
Divisional  Judge's  decree,  and  in  ray  opinion  there  can  be  little 
doubt  that  it  is  not  sustainable.  He,  however,  objects  to '  the 
f<jreclo3ure  proceedings,  and  urges  that  in  the  notice  the  Regula- 
tion is  called  an  Act  in  one  place  and  "  Resolution  "  or  "  Zarlution  " 
at  another,  and  says  this  is  fatal.  The  question,  whether  the 
defects  were  likely  to  mislead,  is  not  es.sential,  as  the  rule  laid 
down  by  the  Privy  Council  and  the  High  Courts  in  their  decisions 
on  the  Regulation  is  that  the  provisions  ai'e  to  be  veiy  strictly 
construed. 

But  the  errors  here  are  simply  misprints  in  the  form  issued  by 
this  Court :  and,  as  at  present  advised,  I  do  not  think  they  have 
any  bearingon  the  question,  whether  the  notice  was  a  proper  one 
or  not,  under  the  Regulation.  If  that  were  so,  trivial  errors  in 
spelling  might  be  fatal.  Tlio  Regulation  is  called  an  Act  in  one 
place,  but  the  j^oar  and  section  nvi  rightly  given,  and  it  is  describ- 
ed as  a  resolution  or  z  nlutinn  elsewhere,  which  is  bad  spelling.  No 
authority  is  quoted  in  support  of  the  contention.  In  Wall 
Muhammad  v.  Kamji  Ld  (}),  Mr.  Justice  Rattigan  took  the  view 
tha.t  such  eri'or.s  do  not  vitiate  tlie  proceedings,  but  in  that  case  the 
error  was  in  the  heading.     Hero  it  is  in  the  body  of  the  notice. 

Both  the  Courts  bold  the  service  of  notice  proved 

It  is  further  argued  for  the  appellant,  on  the  authority  of 
Ttuldu  Khan  and  others  v.  Mussamm-it  Kandi  and  others  {^)  that 
the  objection  cannot  be  urged  by  the  respondent  in  answer  to  the 
appeal. 


(')  6,  P.  fi.,  1901.         («)  25,  P.  B.  1897. 
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I  think  it  right  to  refer  the  case  to  a   Bench  for   decision,  as 
it  is  usual  to  construe    the  provisions   of  the  Regulation  very 
"~'  strictly,  owing  to  their  harshness. 

Order  accordingly. 

The  judgment  of  the  Divisional  Bench  was  delivered  by 

ZOt\  Jany.  1901.  Chatterji,  J. — The  questions  requiring  decision  in  this  appeal 

are  set  forth  in  the  order  in  Chambers,  dated  18th    August   1900, 
which  will  be  read  as  part  of  this  judgment. 

Respondent's  counsel  puts  forward  the  same  contentions  as 
before.  The  objection  to  his  supporting  the  lower  Appellate 
Court's  decree  on  those  grounds  is  not  pressed  by  appellant's 
counsel,  and  we  have  therefore  only  to  decide  whether  they  are 
well  founded. 

After  giving  our  best  consideration  to  the  arguments  on  both 
sides  and  the  authorities  cited  we  are  of  opinion  that  the  view  of 
the  Divisional  Judge  as  to  the  regulanty  and  validity  of  the 
foreclosure  proceedings  is  substantially  cori'ect.  We  do  not  think 
the  misprints  in  the  notice  mentioned  in  the  previous  order  can  be 
held  to  vitiate  those  proceedings.  This  view  is  supported  by 
WnU  Muhammad  y.  B-imji  Lai  (^)  and  Mussammni  Sardari  v. 
Chiranj^  Lai  and  another  ('^).  The  line  of  reasoning  adopted  in 
Wasawn  Singh  v.  Bura  (^)  as  to  objection  (d),  pages  97,  98,  appears 
to  cover  the  eiror  in  the  notice.  It  is  true  that  we  have  to  con- 
strue the  foreclosure  proceedings  veiy  strictly,  but  mei-e  clerical 
slips  or  misprints,  which  can  possibly  mislead  no  one,  cannot  be 
reasonably  held  to  render  them  void.  Here  the  use  of  the  word 
Act  in  the  vernacular  and  "  Resolution  "  or  "  Zarlution  "  for 
Regulation  cannot  be  held  by  any  stretch  of  imagination  to  bo 
calculated  to  mislead  the  mortgagor,  the  application  for  issue  of 
notice  as  well  as  the  rest  of  the  riotice  ilpelf  leii'g  j  lopcrly  vi(  id(  d 
in  all  particulars.  We  are,  therefore,  obliged  to  come  to  the 
conclusion  that  the  objections  taken  to  the  foieclosnie  prrcredii  ps 
are  not  tenable. 

The  appeal  is  accordingly  accepted  and  the  decree  of  the  first 
Court  I'estored. 

Appeal  olloued. 


(')  6,  P.  R.,  1901.  (»)  28,  r.  /?.,  1901. 

(X24,P.  i?.,1895. 
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No.  39. 

Before  Mr.  Justice  Harris. 
TEKA— (Dependant),— APPELLANT,  ^ 

Versus  [  APMLtATE  Side. 

SOHNU  AND  OTHEKS,- (Plaintiffs), —RESPONDENTS.      J 
Civil  Appeal  No.  1254  of  1900. 

Limitation — Change  in  the  law  of  limitation — Effect  of  neu)  law  on 
claims  ba7'red  under  the  old  laiu — Limitation  Act  {XV  of  1877),  Schedule  II, 
Article  120 — Punjab  Limitation  Act  (I  of  1900). 

lu  a  sait  filed  iu  1900  by  a  reversioner  of  a  sonlesa  proprietor  to  have 
aij  alienation  of  ancestral  land  made  in  1889  by  such  sonless  proprietor 
declared  void,  the  first  Court  found  the  claim  barred  under  Article  120, 
Schedule  II  of  Act  XV  of  1877.  The  Divisional  Judge  on  appeal  held 
tliat  the  right  to  sue,  though  barred  under  Act  XV  of  1877  at  the  date  of 
tlio  institution  of  the  suit,  was  revived  by  the  operation  of  the  Punjab 
Limitation  Act  (I  of  1900)  whicli  was  in  force  at  tliat  date. 

Held,  that  the  right  to  sue  barred  under  Act  XV  of  1877  before  the 
i'UDJab  Limitation  Act  (I  of  1900)  came  into  force  was  not  revived  by 
tliat  Act. 

Miscellaneous  further  apfeal  from   the  order  (f  IS.  Cliffonl,  Esquire, 
Divisional  Judge,  Hoshiarpar  Division,  dated   24>th  October  1900. 
Sukhdyal,  for  appellant. 
Sohan  Lai,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  : 

Harris,  J.— Plaintiffs  sued  on  the  7th  July    1900  as  i-ever-    22nd  Fehy.  1901. 
sioners  of  Dadu,  a  sonless  proprietor,  to  have  an  alienation  made  in 
1889  by  Dadu  of  ancestral  land   declared  void   as  against  their 
reversionary  interest. 

The  first  Court  dismissed  the  claim  as  time-barred  under 
Ax-ticle  120,  Schedule  II,  Act  XV  of  1877. 

The  Divisional  Judge,  on  appeal,  held  that  the  right  to  sue 
which  was  barred  under  Act  XV  of  1877  when  the  suit  was  insti- 
tuted, was  revived  by  the  operation  of  the  Punjab  Limitation 
Act  (I  of  1900),  which  was  in  force  at  date  of  institution  of  suit 
and  remanded  the  cause  under  Section  562,  Civil  Procedure  Code' 
for  trial  on  the  merits.  ' 

This  appeal  is  from  the  order  of  the  Divisional  Judge  i^mand- 
mg  the  cause.  The  merits  of  the  prdiminary  point  have  t«  be 
decided. 

The  reasons  given  by  the  Divisional  Judge  for  his  conclusion 
are  (1)  that  Section  2,  Act  XV  of  1877,  as  to  non-revival  of  right 
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to  sue  is  "  not  made  applicable  "  by  the  Punjab  Act,  and  (2)  that 
the  Punjab  Act  did  not  contemplate  validating  all  alienations  like 
the  one  in  question  "  at  one  sweep." 

With  regard  to  the  first  I'eason  it  is,  I  consider,  plain  that 
Section  2  of  Act  XV  of  1877,  could  not  be  "  made  applicable  "  to 
the  Punjab  Act  as  that  secti(5ti  only  provides  for  specific  enact- 
ments. There  is  no  force  in  the  argument  that  only  Sections  5 
to  25  of  Act  XV  of  1877  are  by  Section  2  of  the  Punjab  Act  to 
apply,  for  Section  2  of  the  Punjab  Act  is  so  far  merely  a  re-draft 
of  part  of  Section  4  of  Act  XV  of  1877  as  will  be  seen  by  a  perusal 
of  the  two  sections. 

But  what  the  Divisional  Judge  wished,  no  doubt,  to  express 
was  that  in  the  absence  of  express  provision  the  right  to  sue  is 
levived,  as  is  evident  from  the  tenor  of  his  second  reason  based 
upon  the  imagined  intention  of  the  local  Legislative  Council. 

The  effect  of  the  -Punjab  Act  is  generally  to  lessen  the  period 
for  a  possessory  suit  while  extending  that  allowed  for  a  declara- 
tory suit,  and  to  my  mind  an  intention  to  revive  a  right  to  sue 
which  under  the  previous  law  of  limitation  is  barred  is  not  dc- 
ducible  therefrom. 

No  authorities  have  been  cited  by  the  Divisional  Judge  in 
support  of  his  view,  and  indeed  on  the  particular  point  whether 
in  the  absence  of  express  provision  the  i-ight  to  sue  is  revived,  the 
authoritiesappear  opposed  to  that  view.  Thus  the  Limitation 
Act,  IX  of  1871,  contained  no  provision  as  to  the  effect  of  the  ju-c- 
vious  Limitation  Act  of  1859,  but  it  has  been  held  that  a  right 
to  sue  barred  under  the  earlier  Act  was  not  revived  by  the  Act  of 
1871  (See  Appasami  Odayar  v.  ^ubramanya  Odayar  (})  at  page 
o3  ;  Nocoor  Chindtr  Bose  v.  Kally  Coomar  Ghose  (^)  ;  Krishna 
Mohun  Bose  v.  Okhilmoni  Dossee  (^)  ;  Vinayak  Govind  and  Nara- 
yan  v.  Bahaji  (^)  ;  Uakim  Devi  Dyal  v.  Frab  Dyal  {'')  followed  in 
Eakiknt  Hai  v.  Ganga  Das  (^^). 

In  support  of  the  order  of  the  Divisional  Judge  it  i«  lieru 
urged  (1)  that  the  provisions  of  Section  6,  Act  XV  of  1877,  as  to 
future  local  law  exclude  the  application  of  the  shorter  peiiod 
prescnbed  by  that  Act,  (2)  that  a  new  limitation  law  like  a  new 
law  of  procedure  has  retrospective  effect,  (3)  that  the  rulings  as 
to  the  effect  of  repealing  Acts  of  Limitation  are  not  here  applicable 
as  there  has  been  no  lepeal,  (4)  that  even  if  a  declaratory  suit 
is  barred  under  Act  XV  of  1877,  it  is  only  one   ivmedy    which   is 


(')  /.  L.  R.,  XII  Mad.,  26.  (*)  I.  L.  U.,  IV  Bom.,  230. 

(«)  /.  L.  R.,  I  Calc,  y2».  (*)  85,  P.  R.,  18S0. 

(')  I.  L.  H.,  Ill  Calc,  yyi.         O  l'>7,  I'.  R.  1888. 
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barred,  the  reversionary  right  with  right  to  sue  for  possession  still 
subsisting. 

As  to  the  first  contention  I  do  not  understand  Section  6  of 
Act  XV  of  1877,  so  far  as  it  relates  to  a  future  special  or  local 
law,  and  affects  the  present  case,  to  do  more  than  provide  against 
a  conflict  between  two  prescribed  and  existing  periods.  It  would 
not  seem  to  apply  to  a  period  which  under  the  provisions  of  the 
general  law  has  ceased  to  exist,  for  where  that  has  happened  there 
is  no  longer  any  danger  of  conflict.  The  further  question  whether 
Section  6  covers  provisions  of  the  general  law  of  limitation  other 
than  those  prescribing  periods  does  not  appear  to  touch  the  point 
here  under  discussion. 

On  the  second  contention  are  cited  Bajrat  Akramnissa 
Begainv.  Valiulnissa  Begavi  (^)  and  Balktishna  Pandharin'jth\. 
Bapu  Yesaji  (*).  No  doubt  the  operation  of  a  statute  of  limitation 
is  generally  retrospective.  But  the  retrospective  effect  of  limi- 
tation law  does  not  extend  to  lights  already  acquired  or  extin- 
guished when  that  law  comes  into  force — Khusalbhai  v.  Kahbai  (^). 

The  third  contention  seems  to  me  futile.  The  terms  of  the 
preamble  to  the  Punjab  Act  and  the  absence  of  any  dii-ect  repealing 
schedule  are  explained,  so  far  as  declaratory  suits  of  a  particular 
kind  are  concerned,  by  the  fact  that  Article  120  of  Act  XV"  of  1877 
is  of  a  general  nature,  and  the  words  "  and  notwithstanding  auy- 
"  thing  to  the  contraiy  in  the  second  schedule  of  the  same  Act 
contained  "  which  occur  in  Section  2  of  the  Punjab  Act  preclude  the 
application  of  Article  120  to  those  suits,  and  so  far  repeal  it. 
Moreover,  this  contention  will  not  serve  respondent.  If  there  has 
been  no  repeal  the  suit  is  clearly  time-bai'red. 

As  to  the  fourth  contention.  It  is  true  that  only  one  remedy 
would  be  bari*ed  under  Act  XV  of  1877,  and  that  the  reversionary 
light  is  not  wholly  extinguished,  the  possessory  suit  in  the  event 
of  the  alienor's  death  remaining.  But  that  barred  remedy  is  the 
right  to  sue  for  a  declaratory  decree  which  is  the  right  claimed  in 
the  present  case,  and  that  right  to  sue  was  extinguished  before  the 
Punjab  Act  came  into  force. 

The  principle  that  in  cases  where  only  the  remedy  is  barred  and 

the  right  is  not  extinguished  the  period  is  revived  under   the   new 

law  has  been  evolved  in  cases  of  debt,  but  has  not  been  applied   to 

lights  in   immovable  property.     Here  I  fail  to  see  how  a   possible 

right  to  sue  for  possession  revives  the  right  to  sue  for   a   declara- 
tion. 


(')  /.  L.  B.,  xrill  Bom.,  429.        («)  I.  L.  B.,  XIX  Bom,,  204 
(')  I.  L.  B.,  VI  Bom.,  26. 
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That  a  new  limitation  law  will  not  x-evive  a  barred  right  haB 
been  laid  down  by  the  Privy  Council  (Appasami  Odayar  v.  8uh- 
ramanya  Odayitr  {}),  cited  with  approval  in  MoJiesJi  Narain 
3Iunshi  Y.  Taruek  Noth  SJoitra  (^)  at  p.  38)  and  by  the  High 
Courts  in  this  country  sevei'al  of  whose  rulings  have  been  already 
cited  on  this  point. 

For  the  above  reasons  I  hold  the  Punjab  Act  did  not  revive 
the  barred  right  to  sue  for  a  declaration,  and  that  the  first  Court 
rightly  dismissed  the  claim  as  time-barred.  I  set  aside  the  order  of 
the  Divisional  Judge  and  restore  the  order  of  the  first  Court 
dismissing  the  claim. 

Plaintiffs  will  bear  all  costs  throughout. 

Appeal  allowed. 

(')  L.  B.  15.  T.  A.  161;  1.  L.  R.,  12.  Mad.,  26. 
(»)  L.  R.  20.  /.  A.  30.;  I.  L.  R.,  20.  Cal.,  487. 
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No.  40. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Maude. 
MUHAMMAD  HASSAN  KHAN  AND  ANOTHER,— 
(Dependants),— APPELLANTS, 
Versus 

MUHAMMAD  GUL  KHAN, -(Plaintiff),—         -^   RESPON- 
M EH R  KH AN  AND  ANOTHER,— (Defendants),—  j     DENTS. 

Civil  Appeal  No.  627  of  1898. 
Mortgage — Mortgage  of  niawadari  rights — Redem'ption  of— Physical  j>ou 
sension. 

Hold,  that  according  to  the  custom  of  the  Gandapur  tract  of  the  Dera 
Ismail  Khan  District  a  niawadari  mortgagee   may   acquire   rights  in   the 
land  held  by  him  as  mortgagee,  independently  of  and  over  and   above  his 
rights     as   mortgagee;   and  that   such   rights   Avould   not   necessarily  be 
extiuguished  by  the  redemption  of  tlie  niaicadari  mortgage. 
Moosa  Khan  v.  Muhammad  Naurang  Khan  (')  followed. 
Further  appeal  from  the  decree  of  B.  L.  Harris,  Esquire,  Divisional 
Judge,  Derajat  Division,  dated  the  25M  January  1898, 

Harkishan  Lai  and  Ram  Bhaj  Datta,  for  appellants. 
Madan  Gopal  and  Muhammad  Shall  Din,  for  respondentfl. 
The  judgment  of  the  Court  was  delivered  by 

RoiiERTsON,  J. — The  facts  arc  set  forth  in   the   judgments   of    30/^  lHor.  1900 
the  lower  Courts  and  need   not  ho   recapitulated  at   length   here. 
The  difficulties  experienced  in  disposing  of  the  case  arise  out  of  the 
complicated  nature  of  the  tenures  of  land  in  the  Gandapur  tract  to 
which  this  case  relates. 

It  appears  that  Kalu  Khan,  father  of  defendants  1  and  2, 
with  many  others,  first  mortgaged  certain  lands  or  certain  rights  in 
land  to  Sardar  Khan  and  Shah  Nawaz  Khan  for  a  certain  sum 
which  was  less  than  Rs.  600, 

Later  on  Sardar  Khan  and  Shah  Nawaz  Khan  executed  a 
mortgage  which  is  the  subject  of  this  dispute  for  the  same  land 
tx)  Kalu  Khan  of  the  rights  of  niaiva  for  Rs.  600,  and  later  on 
again  they  mortgaged  to  the  plaintifp. 

At  first  it  was  not  clear  why  Kalu  Khan,  who  as  one  of  the 
o]^ginal  mortgagors  was  competent  to  redeem  the  whole  original 
mortgage  for  a  smaller  sum,  should  have  accepted  a  sub-mort- 
gage for  a  larger  one,  but  the  matter  is  explained  by  the  fact  that 
a  niaimdar  who  conies  iu  originally  as  a  kind  of  quasi  mortgagee, 
is  really  something  different   and  during  the  time   of  his   tenure 
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may  acquire  rights  which  cannot  be  redeemed  merely  by  payment 
of  the  sum  originally  lent.  It  is  upon  the  making  clear  of  this 
proposition  that  the  case  turns,  and  it  appears  to  have  been  due  to 
a  want  of  appreciation  of  this  that  both  the  learned  Divisional 
Judges  fell  into  error. 

We  will  clear  the  gi-ound  first  by  considering  the  meaning  of 
the  mortgage  deed  executed  by  Sardar  Khan  and  Shah  Nawaz 
Khan  in  favour  of  Kalu  Khan  on  2nd  July  1873,  and  tinder  which 
the  present  plaintiffs  now  seek  to  redeem,  claiming  by  nght  of 
such  redemption  rights  of  nidwadari,  ienaney-at  will,  and  cultivat- 
ing occupaiicy. 

We  are  clearly  of  opinion  that,  considered  by  itself,  the  deed  is 
in  no  sense  ambiguous  and  clearly  mortgages  only  the  right  as 
niawadar  to  take  one-eighth  produce  from  the  tenants-at-will. 
Whatever  possession  the  mortgagor  might  actually  possess  was 
clearly  reserved,  and  there  is  no  condition  in  the  mortgage  giving 
the  mortgagees  any  right  to  possession.  The  words  themselves  are 
quite  clear,  '*  the  mortgagors  will  remain  in  poBsession,  the  mort- 
"  gage  will  be  redeemed  when  the  mortgage  money  is  paid,  until 
*'  which  time  the  mortgagee  will  continue  to  enjoy  one-fifth  share 
"  of  the  produce  as  vioyajora  from  all  five  pieces  of  land  forming 
«'  the  subject  of  this  mortgage,  and  will  continue  to  enjoy  that 
"  share  as  we  the  mortgagoi-s  enjoy  it  now." 

•'  Moyajora  "  was  a  right  to  cei'tain  shares  in  the  produce  of 
land  taken  sometimes  by  the  lathband  or  occupancy  tenant  from 
cultivators  associated  with  him,  sometimes  by  a  proprietor  or  by 
a  niawadar  mortgagee,  the  share  being  given  theoretically  in 
ix;tum  for  the  labour  and  expenditure  originally  incurred  in  bring- 
ing the  land  tinder  cultivation  by  means  of  oxen  since  dead. 
Morjajora  meaning  "  the  dead  pair."  This  is  described  at  para. 
203,  pages  106-107  of  Mr.  Tucker's  Settlement  Report  of  Dera 
Ismail  Klian.  The  deed  itself  simply  purports  to  mortgage  the 
right  to  take  moyajora,  and  so  far  we  ni-o  entirely  in  accord  with 
the  view  taken  by  the  first  Court. 

it  Is,  however,  urged  upon  tls  that  the  universal  ctistom  of  the 
tract  makes  it  necessaiy  to  read  something  into  the  deed  Iti  order 
to  construe  it  in  accordance  with  the  intention  of  the  pjtrties.  The 
custom  of  niawadari  mortgage  is  described  at  paras.  282  and  28.'f 
of  the  Settlement  Report,  which  does  not  altogether  support  the 
view  put  forward. 

The  judgment  of  this  Court,  howevei',  in  Moosa  Klinn  v. 
Muhammad   Nauranj    Khan  ('),  makes   it   quite    clear  that   a 
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niawada ri  inortgdigQe  may  himself  acquii-e  rights  in  the  lands  heH 
niawadari  by  him  which  are  not  extinguished  by  the  redemption 
of  the  mortgage  under  wliich  he  holds. 

It  was  this  fact  which  prevented  Kalu  Khan  from  redeeming 
tlie  original  mortgage  to  Sardar  Khan  and   Shah   Nawaz   Khan, 
for  those  persons  wei-e  of  course  not   prepared  to   part   with   any 
rights  which  they  might  have  acquired  independently  of  the  mort- 
gage during  its  term,  and  this  we   take  it  makes  it  clear  why   the 
reservation  regarding  possession  was  so   clearly  expressed   in  the 
deed.     Similarly  now  Kalu   Khan's   representatives   while  ready 
to  allow  redemption  of  the   mortgage   as   made  to   them   are   not 
prepared  on  redemption  to  part  with  any  i-ights  acquii-ed  by  them 
independently  of  the   mortgage  but  during  its  teim,  in   accordance 
with   the  custom   as   explained   in   Sloosa   Khan  v.    ihthamniad 
Nazirang  Khan  ( ^)  and  stated  by  the  Settlement  Officer  to  be  the 
best    solution   of   a   complicated   question.     The    point  really  in 
dispute  now  becomes  clear.     The  plaint  recites  that  Sardar  Khan 
and  Shah  Nawaz  Khan  were   possessed   of  the  "  Haqqiyat   niawa- 
dari,   ghair  maurusiat  mai  Jcabza  kasht   in  maiiza   Eori,"   that  is 
were  possessed  of  the  niawadari  lights  and  the  rights   of   tenants- 
at-will  and  of  cultivating  jiossession  in  manza  Rori,  and  goes  on   to 
assert  that  they  mortgaged  all  these  nghts  to  Kalu   Khan.     This 
is  misleading,  the  niaivadari  rights  were   mortgaged  no  doubt,  but 
mere  transfer  of    niaioadaii  rights  does  not   necessarily   mean   an 
immediate  right  to  physical  possession,   and   such   right  was  ex- 
pressly in   terais    reserved   in  the   deed.     Moreover,   under  the 
custom  of  the  country  even   if  it  did  include   such   rights  in  1S73, 
the  niaioadars  were  clearly  competent  to  acquire  rights  of  cultiva- 
tion in  the  land  held  niaivadari  during  the  term  of  their  mortgage, 
whether  there  are  merely  the   rights  of  tenants-at-will   who   may 
b3  subject  to  ejectment  in  accordance  with  the  law,  for  even  tenants- 
at-will  have  certain  rights,  or  they   amount   to  occupancy  rights. 
After  a  careful  consideration  of  the  deed,  of  the  description   of  the 
teuure  given  by  the  Settlement  Officer*,    the   circumstances   of  this 
particular  case,  and  the  judgment  of  this  Court  in  Mcosa  Khan  v. 
Muhammad  Naurang  Khan  (^),  which  the   lower   Courts  do   not 
appear  to  have  discussed,  the  contention  of   the  defendant  appears 
to  us   to   be  cox'rcct  ;  that   plaintiffs   are   entitled   to   redeem   the 
'  niawadari  morio;iigc,  but  that  such  redcmpiion  gives  1  horn  no  riobt 
to  immediate  physical  possession  of    any    land  held    in   cnUivatinf* 
possession  by  tenants   whether   those   tenants   arc   tlie   mnn-adar& 
whose  mortgage  is  redeemed,  or  others.     But  to  put  the  matter  in 
a  somewhat  paradoxical  manner,  it  is   clear   that   niaicadars  may 
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become  their  owu  tenants,  and  that  when  a  niatvadar  mortgage  is 
redeemed,  they  remain  as  tenants  of  the  new  niawadar  who  may 
deal  with  them  as  tenants  in  accordance  with  law  and  custom,  and 
must  respect  any  rights  they  may  possess  as  tenants. 

What  those  rights,  if  any,  may  bo,  in  this  instance  cannot  be 
decided  in  the  present  suit.  We,  therefore,  accept  the  appeal,  and 
decree  instead  that  the  plaintiff  is  entitled  to  i-edeem  the  niaivadari 
mortgage  on  payment  of  Rs.  600,  the  words  regaixling  cultivating 
possession  being  struck  out.  Costs  in  this  Court  and  in  the  Courts 
below  will  be  paid  by  the  respondent. 

Appeal  allowed. 


Appellate  Side. 


No.  41. 

Before  Mr,  Justice  Robertson  and  Mr.  Justice  Maude. 

MUSSAMMAT  FATIMA  AND  OTHERS,- (Plaintiffs),— 

APPELLANTS, 

Versus 

ARJMAND  ALI  AND  OTHERS,- (Defendmts),— 
RESPONDENTS. 

Civil  Appeal  No.  59  of  1897. 

Custom— Succession—Succession  of  daughter— Sheikhs  of  Badli,  Rohtuk 
District — Non-agriculturists— Onus  probandi — Punjab  Laus  Act,  1872,  Sec- 
tion 5, 

In  a  suit  the  parties  to  which  were  Sheikhs  of  the  village  of  Badli  in 
the  Rohtak  District,  found  in  the  absence  of  a  custom  to  tlic  contrary  that 
the  daughters  succeed  in  preference  to  collaterals  such  as  the  defendants. 

Where  j'Wmd/acie  it  is  apparent  that  the  parties  to  a  suit  were  not 
ordinary  agriculturists  or  carrying  on  the  pursuit  of  agriculture,  but  had  been 
employed  for  generations  in  State  service,  there  is  no  initial  presumption  in 
favour  of  the  existence  of  a  custom  nm^er  Section  5  (a)  of  the  Punjab 
Laws  Act,  1872.  In  such  cases  it  should  be  ascertained  whether  the  rule  of 
descent  is  governed  by  custom  or  by  the  personal  laAv  of  the  parties. 

Further  appeal  from  i lie  decree  of  8.  CUfft.rd,  J^aquire,  Divisional 
Judge,  Delhi  Division,  dated  26//t  October  1896. 

Lajpat  Rai  and  Lai  Chand,  for  appellants. 

Brown,  for  respondents. 

The  following  table  shows  the  relationship  of  the  partief^, 
and  the  case  was,  in  the  fii-st  instance,  remanded  fur  further 
enquiry  by  the  following  judgment  of  the  Chief  Court  {Gordon 
Walker  and  Maude,  JJ.)  :  — 
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PAH L WAN  ALI, 


r 1  \ ^ 

Nizam  AH,     Karam  Ali,     Iwaz  Ali,     Yadgar  Ali, 


f  I  ^       Kahira  Ali,      Ashraf 

Amir  AH,  Najaf  AH,  Wazir  AH,      |  Ah', 

I  I        Miissamraat  married 

Daughters. 


Saadab 
AH. 


Zafar     Waeik 
AH.        Ali. 


Abbas  Ali,    Khaiiam-    Mussam- 
ul-nissn,         ii^at 
"^      1  dausbtcr.  Fahinian, 


Arjraand  Ali, 
defendant. 


Farhat  Ali, 
defendant. 


I 
Mardan  Ali, 

i 
Sikbawat  Ali. 


Faiz  AH, 

1 
Shatti 
Muhammad. 


Mussammat 
Jannat. 

I 
married 
Abbas  Ali. 


Mussammat 
Waziran, 

1 
dead. 


Mussammat 

Fatima, 

married 

Haider  Ali, 

(both  plaintiffs). 


Maude,  J— The  parties  in  this  cuso  arc  Sheikhs  of  the  village  26th  July  1899. 
of  Badli  ill  the  Jhajjar  tahsil  of  the  Rohtak  District.  The  plaint- 
iffs arc  Mussammat  Fatima  and  her  husband  Haider  Ali,  and 
the  claim  is  in  regard  to  the  land  and  house  propci-ty  left  by 
Mussammat  Fatima's  father,  Ashraf  Ali,  who  died  sonless.  The 
defendants  are  descendants  of  Ashraf  Ali's  uncle,  Nizam  Ali,  and 
are  the  sons  of  Abbas  Ali,  who  was  said  to  have  been  adopted  by 
Ashi'af  Ali. 

The  plaint  was  not  drawn  up  as  clearly  as  it  might  have  been, 
but  the  pleadings  show  that  in  reality  the  plaintiffs  i-elied  on  an 
alternative  right,  either  they  claimed  to  succeed  because  Haider 
Ali  was  the  resident  son-in-law  of  Aslu-af  Ali's  widow,  or  Mussam- 
mat Fatima  claimed  under  Muhamuiadan  Law  to  succeed,  as  her 
father's  daughter.  The  Additional  District  Judge,  however,  does 
not  appear  to  have  understood  the  matter  clearly,  because  in  the 
second  issue,  ho  framed  the  question  whether,  "  the  plaintiffs  accord- 
"  iug  to  Muhammadan  Law  and  custom  are  entitled  to  succeed 
"  ,  . ,  .  in  virtue  of  their  being  the  daughter  and  resident  son-in- 
"  law  of  the  widow,  "  and  when  in  his  judgment,  he  discussed  the 
contention  of  the  plaintiff's  mukhtar  that  the  parties  were  Mussal- 
nians  and  that  the  daughter  was  entitled  to  succeed  by  Muham- 
madan Law,  he  appears  to  have  entirely  misapprehended  the 
question.  Then  finding  that  Ashraf  Ali  had  adopted  Abbas  Ali, 
the  defendant's  father,  ho  dismissed  the  j^laintiffs'  suit.  They 
appealed  to  the  Divisional  Judge,  their  fourth  ground  of  appeal 
being  that  "  the  lower  Court  should  have  held  that  according  to 
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"  Muliammadan  Law  plaintiffs  were  the  legal  lieirsof  the  deceased." 
The  Divisional  Judge,  however,  ignored  this  ground  and  disposed 
of  the  appeal  as  if  there  could  be  no  doubt  that  the  jiarties  were 
bound  by  custom.  He  then  found  that  custom  did  not  recognise 
the  adoption  of  Abbas  Ali,  but  holding  that  the  onus  was  on  the 
daughter  to  prove  that  by  custom  she  was  entitled  to  succeed  to 
the  exclusion  of  the  collaterals,  and  that  she  had  failed  to  pi-ove 
such  a  custom,  he  dismissed  the  appeal. 

We  are  of  opinion  that  further  enquiry  must  be  made,  so  that 
it  may  be  ascertained  whether  the  rule  of  decision  is  to  be  Muliam- 
madan Law  or  custom.  Under  Section  5,  clause  (a)  of  the  Punjab 
Laws  Act,  no  doubt,  the  primary  rule  of  decision  in  such  cases  is 
custom,  if  a  custom  is  applicable,  and  as  has  been  remarked 
in  Mussammat  Fakhir-uu-nissa  v.  Malih  liaJdm  BaJchsh  (^) 
where  a  rule  of  custom  is  known  to  be  generally  and  widely  pre- 
valent, or  where  it  has  been  found  to  govern  a  particular  tribe, 
it  may  be  right  to  start  with  an  initial  presumption  in  favour  of 
its  existence ;  but  the  circumstances  of  the  present  case  unquestion- 
ably do  not  warrant  the  making  of  such  a  presumption.  Neither 
Ashraf  Ali,  nor  his  father,  Iwaz  Ali,  apparently  themselves  cjan^ied 
on  the  pursuit  of  agriculture,  as  each  of  them  held  the  appoint- 
ment of  "Bakshi  fauj  "  under  the  Raja  of  Jhind.  Abbas  Ali  also 
succeeded  to  that  appointment  on  the  deatli  of  Ashraf  AH.  The 
plaint  describes  Haider  Ali,  as  "  Ahlmad  faujdari  of  Nizam  (Ali 
Sujangarh,  in  the  State  of  Bikanir."  Moreover  the  houses  in  suit 
are  described  as  built  of  pihka  masonry,  one  being  valued  at  Rs. 
1,550.  Thus  it  is  not  even  prjTwa /aae  apparent  that  the  parties 
to  the  suit  are  ordinary  agriculturists,  nor  do  the  houses  claimed 
seem  to  be  the  dwellings  o£  ordinary  agriculturists.  For  aught 
that  at  present  wo  know  to  the  contrary,  the  members  of  Ashraf 
All's  family  may  have  b^en  employed  for  generations  in  service, 
and  may  have  laid  out  a  portion  of  their  earnings  in  the  purchase 
of  land,  and  it  may  bo  that  in  questions  of  succession  they  are 
governed  by  their  personal  law  and  not  by  custom.  We  think, 
therefore,  that  the  Courts  should  have  determined  the  question, 
and  not  have  assumed  that  custom  was  the  rule  of  decision,  and  we 
remand  the  case  under  Section  566,  Civil  Procedure  Code,  to  the 
first  Court  for  inquiry  and  finding  upon  the  following  isssuos  :  — 

(1).     Is  the  rule  of  decision  in  ihis  case   custom  oi*   Muhani- 
niadan  Law  ? 

(2).  If  the  latter,  to  what  portion  of  Ashraf  Ah's  estate  is 
Mussammat  Fatiraa  entitled  to  succeed  ? 
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The  return  should  be  made  througli  tlie  Divisional  Judge  who 
is  requested  also  to  record  his  opinion  upon  the  first  Court's  find- 
ing. 

A  return  having  been  made  to  the  order  of  remand,  the  judg- 
ment of  the  Court  was  delievered  by 

Robertson,  J.— The  return  to  our  order  of  remand  has  now  21  si  Or/.  1900. 
been  received  and  both  the  lower  Courts  report  in  favour  of 
the  respondent  that  the  parties  are  governed  entirely  by  custom 
and  that  neither  daughtera  nor  daughters'  sons  are  entitled  to 
succeed  to  ancestral  property  in  this  instance.  The  main  question 
is  now  whether,  Mussammat  Jannat  (married  to  Abbas  Ali,  father  of 
the  defendants),  and  Mussammat   Waziran,    who  are  two   sisters, 

I  daughters  of  Ashraf  Ali,  should  succeed  to  Ashraf  All's  estate  in 
preference  to  the  defendants  who  are  descendants  of  Ashraf  Ali's 
tincle,  Nizam  Ali,  and  are  sons  of  Abbas  Ali  who  was  said  to  have 
been  adopted  by  Ashraf  Ali.  The  Divisional  Judge  held  that 
the  adoption  was  invalid,  but  that  the  onus  of  proving  lier  right  to 
BQCceed  lay  on  the  daughter  and  that  she  had  failed.  The  finding 
as  to  the  adoption  we  accept,  indeed  it  is  not  now  contested.  A 
f  uiiher  enquiry,  however,  was  ordered  on  the  following  issues :  (1)  is 
the  rule  of  decision  in  this  case  custom  or  Muharamadan  Law  ? 
(2)  if  the  latter,  to  what  portion  of  Ashraf  Ali's  estate  is  ^Ius.sammat 
Fatiraa  entitled  to  succeed  ?  The  return  is  that  the  capc  is  to  be 
decided  by  custom  and  Mussammat  Fatima  is  not  entitled  to  suc- 
ceed at  all. 

.So  far  we  are  prepared  to  accept  the  finding  that  the 
Muhammadan  Law  in  its  entirety  is  not  the  only  rule  which  governs 
the  case.  But  it  is  quite  another  matter  to  hold  that  because  the 
parties  are  not  bound  exclusively  by  that  law  that  therefore  the 
daughter  is  not  entitled  to  succeed,  and  it  appears  to  us  that  lx)th 
the  lower  Courts  have  failed  in  some  degree  to  appreciate  the  effect 
of  the  evidence  and  the  instances  quoted,  that  of  the  pedigree  table 
of  the  family  of  the  pai-ties,  who  are  not  in  general  agriculturists, 
but  hereditary  and  other  servants  in  general  of  the  J  hind  State,  is 
given  at  page  3  of  the  paper  book.  The  lower  Appellate  Court  was 
wrong  in  saying  that  none  of  the  instances  quoted  referi'cd  to  the 
family  of  the  parties  ;  on  the  contrary  some  do,  Rahim  Ali,  Ashraf 
Ali's  own  firet  cousin,  who  appeal's  in  the  pedigree  table,  was 
succeeded  by  his  daughter,  Mussammat  Khanam-ul-nissa,  although 
they  were  male  collaterals  as  nearly,  indeed  more  nearly,  related  to 
Rahim  Ali  than  the  defendants  in  this  case  are  to  Aslu-af  Ali,  This 
is  a  very  strong,  indeed  in  the  absence  of  explanation,  almost  a  con- 
clusive instance  in  itself,   Mussammat  Araban,  daughter  of  Hamayat 
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Ali,  is  another  case,  and  there  are  several  others  given  in  the  report 
of  the  first  Court.  We  have  consulted  the  various  rulings  quoted 
to  us  on  both  sides.  (For  appellant  Guriitta  v.  Mtissammat 
Preman  (^),  Ramzan  Shah  v.  Sohna  Singh  (^),  Lunyad  Ali  v.  Faiz 
Muhammad  (^),  Mussammat  Sardar  Bihi  v.  Say  ad  Ali  Shah  (^), 
Nasirud-din  SJiah  v.  Mussammat  Lol  Bihi  (^),  and  Mussammat 
l.orindi  V.  Mussammat  Kishen  Knur  {^).)  Those  quoted  for  i^e- 
spondent  do  not  appear  to  help  his  case  (Faiz  tui-din  v.  Mvssum- 
iH'it  Wajih-un-nissa  (J),  Mussammat  Bann  Begamy.  Snyad  Ahmad 
yl/i  (^),  and  Wa/id  Ali  v.  Latafat  All.  (9)),  and  after  considering 
the  evidence  and  the  rulings  we  consider  that  the  appeal  must  be 
accepted.  One  of  the  rulings  Bunyad  Ali  and  Mussammat 
Miijxdan  v.  Faiz  Muhammad  (^)  relates  to  Sayads  of  Kharkhonda,  a 
village  in  the  same  district  as  Badli,  and  in  that  it  was  held  that  a 
sister's  son  succeeded,  in  preference  to  first  cousins  on  the  father's 
side.  We  think  that  there  is  material  on  the  file  which  makes  it  clear 
that  in  the  family  to  which  the  parties  belong,  daughters  succeed  in 
preference  to  collaterals  such  as  the  defendants.  This  is  the 
Mnhammadan  Law,  and  as  pointed  out  by  Mr.  Justice  Plowden  in 
Mussammat  Sardar  Bihi  v.  Sayad  Ali  Shah  (*),  as  no  other  custom 
has  been  proved  that  would  have  to  be  followed,  although  the 
parties  are  not  exclusively  bound  by  that  law  under  the  provision  of 
the  Punjab  Laws  Act.  The  case  of  the  plaintiff  here  is  stix)nger 
still  as  the  custom  is  proved  affirmatively  in  his  favour.  Wo 
accordingly  accept  appeal  and  decree  the  plaintiffs' claim  to  one- 
half  the  property  in  suit  as  the  sister  of  plaintiff  was  entitled  to 
the  other  half.  As  each  party  has  succeeded  in  regard  to  half  the 
claim,  the  parties  will  bear  their  own  jcosts  in  this  and  the  lower 
Appellate  Coai't.     In  the  first  Court  defendant  will  pay   half   the 


I 
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plantiffs'  costs. 


Appeal  allowed. 


(')  48,    p.  E.,  1889.  C)  89,  /'.  J{.,  1888. 

{^)  CO,    P.  ]{.,  1889.  (•■■)  149,  P.  H.,  1888. 

(•')  173,  7'.  «.,  1889.  O  71,  r.  R..  1892. 

(••)  4,      P.  K.,  1888,  O  32,  P.  K.,  1892. 


(«)  11,  P.  R.,  1896. 
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No.  42. 

Before  Ml'.   Justice  Reid. 
IIADHA  RAM,— (Plaintiff),— PETITIONER,  ) 

Versus  \  Kevision  Hws. 

HIHA  AND  OTHERS,— (Defendants),- RESPONDENTS.      .  ) 
Civil  Revision  No.  1017  of  1900. 

J urisdiciion  — Valuation  of  suit — Suits  Valuation  Act,  1887,  Section  8 — 
Suit  for  the  cancellation  of  an  auction  sale  of  a  hovtfc  iold  in  execution  of  a 
money  decree  not  exceeding  i?f.  100— Punjab  Courts  Act,  1884.  Section  '3. 

The  value,  for  purposes  of  jurisdiction,  of  a  suit  for  tlie  caiicellatiou 
of  au  auction  tale  of  a  house  sold  in  execution  of  a  money  decree  is  the 
value  of  the  judgment-debtor's  interest  in  the  house  in  suit  assessed  by 
the  auction  sale  and  not  the  value  the  plaintiff  chose  to  assess  it  at. 

Sheo  Devi  Ram  V.  Tulsi  Ram  (•),  jB/cji  Harrium  Sinyh  v.  Mussanimat 
Bhagivan  Devi  (-),  Uarnam  Singh  v.  Kirpa  Ra)n  (•'),  Modhusudun  Koer  v. 
Rakhal  Chundcr  Roy  ('),  and  Solian  Lai  v.  Gulab  Mai  and  others  ('),  followed. 

Fetilionfor  rccislon  of  the  decree  of  P,  Tkompson,  Esquire,  District, 
Judge,  Lahore,  dated  2i)th  January  1900. 

Brandon,  for  appellant. 

Bhagwan  Das,  for  respondents. 

The  judgment  of  tlie  learned  Judge  was  as  follows  : — 

Rkid,   J.— A    preliminary   objection   Las   been  iiiised,  by  tlic    15^/4  Jany.  1901. 
l)leader   for   the   respondents,    that   the  application  is   bari-ed  by 
limitation. 

From  the  record  it  appears  that  a  considerable  period,  fi-om 
the  24th  April  to  the  14th  May  1900,  was  expended  in  attempts  to  ' 

procuie  a  copy  of  the  decree  of  the  lower  Appellate  Couit.  I  see  no 
reason  for  not  allowing  the  application  to  proceed.  The  sole 
question  for  considei-ation  is  whether  tlie  appeal  from  the  decree 
of  the  Court  of  first  instance  was  cognisable  by  the  District  Judge. 

The  suit  was  instituted  by  the  son  of  a  judgment-debtor,  for 
cancellation  of  the  auction  sale  of  a  house  sold  in  execution  of  a 
money  decree  for  Rs.  75  and  costs,  the  whole  amount  deeree<l  not 
exceeding  Rs.  100. 

The  liousc  in  suit  was  subject  to  a  mortgage  and  the  rights 
:uul  interests  of  the  judgment-debtor  as  mortgagor  were  purchased 
])y  the  decree-holder  for  Rs.  100.  The  pleader  for  the  petitioner  con- 
tends that  the  suit  was  for  possession  of  a  house,  but  this  contention 

(')  I.  L.  R.,  XV  All.,  378.         (')  1,  P.  R;  1887  (F.  B.>. 
^^)  50,  i'.  R.,  1890.  (*)  I.  L.  R.,  XV  Calc,  104. 

(')  50,  P.  R.,  1896. 
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is  obviously  opj^osecl  to  the  j)laint,  unci  I  see  no  i-eason  for  holding 
that  the  suit  comes  under  either  paragraph  V,  VI,  IX  or  X  (d)  of 
Section  7  of  the  Suits  Valuation  Act. 

In    Sheo    Devi   Ram   v.  TuJsi  Bam  (i),  it  was  held  that  the 
value  for  purposes  of  jurisdiction  of  a  suit  to  set  aside  an  adoption 
IS  not  the  value  of  the  property  which  may  possibly  change  hands 
if  the  adoption  is  set  aside,  but  the  value  jiut  upon  his  plaint  by  the 
plaintiff,  and  in  Bhai  Hornam  Singh  and  another  v.  Mussammat 
Bhagwan    Devi  and   another    (  =  ),  it  was  held  that  in  a  suit  for  a 
declaration   that   a   certain  house   of   the   value  of  Bs.  6,000  was 
liable  to  attachment  and  sale  in  execution  of  a  decree  for  Rs.   429, 
the  value  of  the  subject-matter  for   purposes   of   jurisdiction   was 
the  amount  of  the  decree  sought  to  be  realised  out  of  the  propei-ty, 
and  not  the  value  of  the   property   itself.     The   decree   being   for 
less  than  Rs.  1  GO  and  the  appeal  from  the  decree  being   cognisable 
by  the  Court  of  the  District  Judge,  it  would  naturally  follow  that 
appeals   from    orders   passed   in  execution  of  the  decree  would  bo 
appealable  to  the  same  Court,  and  I  see  no  reason  against  a  suit  to 
contest  a  sale  in  execution  and  an  appeal  from  the  decree  in   such 
suit  being  governed  by  the  same  rules  of  jurisdiction.    A  Full  Bench 
of  this  Court  in  Ilarnam  Singh  v.  Kirpa  Jiam  (^)  said  "  we  think 
"  it  clear  that  the  value  of  a  suit  for  the  purposes  of  jurisdiction   un- 
"  der  the  Punjab  Courts  Act,  1884,  with  i-eference  to  the  definition  of 
*'  '  value  '  contained   in   Section   3   of   that  Act  is  not  necessarily 
*'  identical  with  the  value  of  the  property  to  which  the  suit  relates, 
"  when  it   relates   to   any  property,"  and  in  Modhusudun  Eoer  v. 
Rahhal  Chunder  Boy  {'^),   following  rulings  of  all  the  other  High 
Courts,  a  Division  Bench  held  that  in  a  suit   under  Section  283  of 
the  Code  of  Civil  Procedui-e  to  test  the  question  whether  a  properly 
which   had  been   attached  in   execution,    was   liable  to   pay  the 
claim  of  the  creditor,  the  amount  })y  which  the  jurisdiction  of   the 
Court  was   to   be   settled  was  the  amount  in  dispute,  and  that  the 
amount  in  dispute  was  the  amount  which  the   decree-holder  would 
i-ecover  if  successful,  and  that  the  only   amount   which  ho  would 
I'ecover  would  be  the  amount  of  his  debt  and  not  the  value  of   the 
property  attached,  unless  the  two  amounts  happened   to  bo  identi- 
cal.   In  the  prcsent  case  the  amount  in  suit  would  be  the  value  of 
ilie  judgment- debtor's  interest  in  the  house   in   suit,   assessed  by 
the  auction  sale  at  Rs.    100.     In  Sohan  Lai  v.    Gulah   Mai  and 
ethers  (■"'),     I  expressed   the  opinion   that   there   was  nothing  in 
Book  Circular  No.  VII,— 1738  of  1889,  dated  April  9th,  1889,  or 

(>)  I.  L.  R.,  XV  All.,  378.        O  1.  P.  R.,  18S7.  (P.  P.) 
(»)  50,  P.  R.,  1890.  (<)  J.  L.  R.,  XV  Calc,  104, 

(•')  50,  P.  ft.,  1896. 
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at  page  185  of  the  Rules  and  Orders"  of  this  Court,  Volume  I, 
Judicial,  or  in  the  Court  Fees  and  Jesuits  Valuation  Acts  to  justify 
the  arbitrary  valuation  of  a  suit  at  several  times  the  amount  at 
which  it  is  valued  for  purposes  of  Court  fees,  and  I  hold  that 
the  mere  fact  that  the  plaintiff-petitioner  chose  to  assess  the 
value  of  the  house  sold  at  Rs.  1,500  for  purposes  of  jurisdiction, 
while  he  correctly  valued  his  suit  at  Rs.  100  for  purposes  of 
Court-fees  does  not  oust  the  jurisdiction  of  the  Court  of  the 
District  Judge. 

Under  Section  8  of  the  Suits  Valuation  Act,  the  value  as 
(leterminablo  for  the  computation  and  the  value  for  purposes  of 
jurisdiction  is  the  same,  and  that  value  is  Rs.  100.  I  reject  the 
application  with  costs. 

Application  dismissed. 


No.  43. 

Before  Mr.  Justice  Chatterji  ancZ  Mr.  Justice  Maude. 

BAZ  KKAN  AND  OTHERS,- (Pr,AiNTrFPs),— APPELLANTS, 

Versus  ^  AppEtiATi  Side. 

SULTAN  ^FALTK  AND  OTHERS,— (Drfendants),— 
RESPONDENTS. 

Civil  Appeal  No.  515  of  1898. 

Abandonment — Ahqndonment  of  land — Extingin'shment  of  2^roprielary 
rights — Limitation — Reversioners,  suit  by — Adverse  possession — Successive 
fumale  heirs— Possession  advevite  to  ihe  female  adverse  to  the  reversioners — 
Limitation  Act,  1877,  Schedule  II,  Articles  141,  143. 

On  the  death  of  the  original  owner  about  twenty  years  ago  his  widow 
snoceeded  him,  she  being  nnable  to  pay  a  snm  of  Rs.  08-10-0  dne  to 
Gorernment,  on  accoant  of  land  revenue,  loft  the  village  and  went  away  to 
her  parents.  The  plaintiffs  being  the  reversioners  were  asked  to  take  np  the 
land  and  pay  the  revenue  due  which  had  been  realized  from  t^te  defendant  as 
lamb.ardar  who  was  also  a  distant  relation,  declined  saying  that  after  the 
death  of  the  widow  they  would  set  np  their  claim  in  the  form  they  might 
consider  proper.  The  defendant  then  asked  to  be  put  in  possession  of  the 
land  as  he  had  already  paid  theamonnt  dne  from  the  defaulter  and  agreed 
to  give  it  up  after  cutting  the  standing  crop  whenever  the  widow  paid  him 
Rs.  98-10-0.  Thereupon  the  widow  was  entered  as  absent  and  the  defend- 
ant in  possession  of  her  land.  Shortly  after  the  widow  died  without 
having  made  any  effort  to  regain  her  lund.  In  1885  the  land  was  mutat- 
ed in  the  name  of  the  widow's  husband's  mother  who  was  also  an  absentee, 
defendant  being  recorded  in  possession  as  before.  The  mother-in-law 
died  ten  years  befoi'e  the  present  suit  and  the  plaintiffs  now  claimed  posses- 
sion from  the  defendant  on  payment  of  the  sum  of  Rs,  98-10-0  paid  by 
him  on  account  of   the  land.     The  defendant  pleaded   limitation   and  also 
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abandonment  of  their  rights  by  the   plaintiffs  on    tho  widow's  leaving  thp 
village  and  the  land  being  offered  to  them  by  the  Revenue  authorities. 

Held,  that  no  abandonment  had  been  proved  either  on  the  widow's  or 
plaintiffs'  part.  The  fact  of  the  widow's  going  to  her  parents  at  a  time  of 
distress  did  not  indicate  any  intention  to  give  up  her  life-interest  in  her 
land,  but  even  had  any  such  intention  on  her  part  been  proved,  the  plaint- 
iffs would  not  have  been  bound  as  they  did  not  derive  their  title  from  or 
through  her.  The  plaintiffs'  declining  to  take  land  in  1879  when  called 
upon  by  the  Revenue  authorities  cannot  be  held  to  amount  to  an  abandon- 
ment  as  their  title  to  possession  had  not  accrued  at  that  time. 

Held,  further,  that  the  circnmstances  under  which  the  defendant 
obtained  possession  of  the  widow's  property  in  1879  and  the  mutation  in 
her  mother-in-law's  name  in  1885  after  her  death  indicated  the  nature  of 
the  defendant's  possession.  In  order  to  be  adverse  the  possession  must  be 
like  that  of  an  owner  and  with  an  intention  on  the  part  of  the  holder  Ln 
hold  the  property  for  himself  as  such.  The  mere  holding  of  the  property 
without  such  intention  does  not  confer  a  prescriptive  title  or  extinguish 
that  of  the  original  proprietor  out  of  possession. 

HfZf7,  aZ.so,  that  Article  141  of  tho  second  Schedule  of  the  Limitation 
Act,  1877,  was  applicable,  and  that  the  plaintiffs'  suit  would  not  have  been 
barred  even  if  adverse  possession  of  defendant  in  the  lifetime  of  the  widow 
had  been  proved,  as  plaintiffs'  right  to  sue  did  not  accrue  until  after  the 
death  of  the  mother-in-law  of  the  widow,  and  that  the  discontinnanco  of 
possession  which  might  have  been  fatal  had  the  person  absconding  in  1879 
been  a  male  could  not  for  the  same  reason  bar  the  application  of  Article 
141,  and  therefore  Article  142  had  no  application, 

Saindittav.  Qhulamnn  {^},  Jlanuman  Prasad Singhv.  Bhnganti Prasad  {-), 
Tikci  Ham  v.  Shama  Charan  (^),  Ahissammat  Lachhan  Knmoar  v.  Anant 
Singh  (■•),  and  Nohin  Chundur  Chuherhutty  v.  Issur  Chundur  Chul-ei-huUij  C'), 
referred  to.  Sham  Lai  Mitra  v.  Amarendro  Nath  Bose  ("),  Sri  Naih  Kur  v. 
ProBunno  Kumvar  Ghose  (7),  Ramtcali  v.  KedarNath  {^),  Hnri  Nath  Chatlerjer 
V.  Mothvr  Mohan  Gostvami  {^),  Venkataramayyav.  VenkafaJainhmamtna  (>"), 
Ranchordas  v.  Parvati  Bat  (»i),  Chiragha  and  others  v.  Mahtaha  and 
others  ('"^  Vundravandas  v.  Cursondas  {'^),  SaiUilln  v.  Mussammat 
Laila  ('^),  and  Sardari  Mai  v.  Khan  Bahadur  Khan  (''),  followed.  Muham- 
mad  AmanuUa  Khan  v.  Badan  Singh  ('*"'),  explained. 

Further  appeal  from  the  order  of  J.  A.  Anderson,  Esquire,  Bh'isionnl 
Judge,  Amritsar  Division,  dated  29th  January  1898. 

Ganpat  Rai,  for  appellants. 

Lai  Chand  and  Ishwar  Das,  for  respondents. 

(')  85,  P.  R.,  1802.  (9)  I.  L.  /?..,    XX[  Calc,  8. 

CO  I.  L.  R.,  XIX  All.,  ;}57.         ('»)  /.  //.  R.,  XX  Mad.,  49.S. 
(=')  I.L.  P.,  XX  All,  4.2.  {")/./.. /?.,XA7// Bom.,  725,  P.  C. 

(^)  /.  /.,  H.,  XXII  Calc,  445.  {^•')  70,  P.  R„  1898. 
( •)  9,  IF.  R.,  505.  ( '•■'^  /.  L.  R  ,  XXI  Bom.,  CtG. 

(«)  /.  L.  /?.,  XXIII  Calc,  400.  (")  74,  P.  R.,  1895. 
(")  I.  L.  R.,  IX  Calc,  934.  ( '■■)  11,  7'.  /.'.,  1899. 
O  /.  L.  R.,  XIV  All.,  150.        ('«)  23.  P.  R.,  1890;  /.  L,  R.,  XVII 

Culc,  137,  P.  C. 
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The  faotfs  of  ihe  case  ai^o  fully   siatecl  in  the  following'    jndg- 
ment  delivered,   by 

Chatterji,  J. — The  material  facts  of  this  case  are  briefly  2'3rd  Jany.  1901. 
these.  The  land  in  dispute  belonged  to  one  Ilahi  Bakhsh,  on 
whose  death,  his  widow  Mussammat  Begain  succeeded  him.  In 
1879  she  being  unable  to  pay  the  revenue  left  the  village  and  went 
away  to  her  parents.  The  revenue  was  then  in  arrear  for  three 
harvests  and  the  land  was  lying  uncultivated.  The  patwari 
made  a  report  of  these  facts  on  18tli  August  1879  to  the  Tahsildar, 
and  asked  for  an  arrangement  to  bo  made  for  the  defaulters'  lands 
find  for  the  realization  of  the  arrears  which  then  amounted  to  Rs. 
98-10-0.  The  reversionei'S  of  Mussammat  Begam,  including  the 
plaintiffs,  were  asked  to  take  ujd  the  land  and  to  pay  the  revenue  due 
which  had  been  realized  from  Ali  Gauhar,  lambardar,  who  was  also 
a  relation  though  a  more  distant  one.  They  declined,  saying  tliat 
Ihey  would  take  steps  to  assert  their  rights  when  the  widow  died, 
Ali  Gauhar  then  stated  that  he  had  already  paid  the  amount  due 
from  tlie  defaulter  and  asked  to  be  put  in  possession  of  her  land 
and  agreed  to  give  it  up  after  cutting  the  standing  crop  when- 
ever she  re-paid  hira  Rs.  98-10-0.  Upon  this,  the  Naib-Tahsildnr 
recorded  an  order  on  9th  February  1880,  reciting  that  ^[ussammat 
Begam  had  gone  away  owing  Rs.  98-10-0  on  account  of  revenue 
which  was  paid  by  Ali  Gauhar,  and  that  he  was  put  in  possession 
of  her  land  which  was  lying  uncultivated  on  condition  of  his 
giving  it  up  to  her  when  she  re-paid  the  amount.  Mussammat 
B^gam  was  entered  as  absent  and  Ali  Gauhar  in  possession. 

Shortly  after  Mussammat  Begam  died  without  making  any 
effort  to  regain  her  land.  In  January  1885,  the  land  was 
mutated  in  the  name  of  Mussammat  Bhaii,  the  mother  of  her 
husband,  also  as  an  absentee,  Ali  Gauhar  being  recorded  in  posses- 
sion as  before.  Mussammat  Bhari  died  about  ten  years  before  the 
sait  and  the  plaintiffs  now  claim  possession  from  the  heirs  of 
Ali  Gauhar  on  payment  of  the  losses  that  may  have  lieen  jjaid 
by  him  on  account  of  the  land. 

The  defendants  pleaded  limitation  and  also  abandonment 
of  their  rights  by  the  plaintiffs  when,  on  Miissammat  Begara's 
.absconding,  the  land  was  offered  to  them  by  the  Revenue  ofHcer, 

The  first  Court  held  that  the  suit  was  time-barred  and  that 
there  was  abandonment  on  the  part  of  both  Mussammat  Begam 
and  the  plaintiffs.  The  Divisional  Judge  was  of  opinion  that 
Ali  Gauhar  had  adverse  possession  from  1880,  if  not  earlier,  .and 
agreed  with  the  lower  Court  as  to  abandonment  by  the  plaintiffs. 
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I  tliink  the  Sucling  as  to  abandonment  either  by  Mussammat 
Begam  or  by  the  plaintiffs  cannot  be  supported.  The  word  means, 
if  any  thing,  a  conscious  renunciation  of  rights  of  ownership,  and 
I  cannot  find  any  proof  of  this.  Mussammat  Begam  left  on 
account  of  poverty  and  inability  to  pay  revenue.  The  revenue 
was  in  arrear  for  three  harvests  when  the  patwari's  report  was 
made  in  August  1879.  She  cannot  be  assumed  to  have  left  more 
than  a  year  and  a  half  before  it  was  made  and  probably  not  so 
long  before.  She  died  in  her  parents'  house  at  mausa  Khan  Malak 
in  May  1880,  so  that  at  the  time  of  her  death  she  was  absent  for  a 
little  over  two  yeai's.  Her  going  to  her  parents  at  a  time  of  distress 
does  not  indicate  any  intention  to  give  up  her  life-interest  in  her 
land  and  she  did  no  other  act  which  in  the  least  shows  any  such 
intention.  The  natural  presumption  from  the  known  facts  probably 
is  that  she  meant  to  resume  her  land  when  better  times  came,  but 
in  any  case,  no  abandonment  is  shown,  on  her  part. 

Nor  is  abandonment  by  the  plaintiffs  proved.  They  declined 
io  pay  the  amount  due  to  Ali  Gauhar  and  to  take  the  land  in  1879, 
but  they  were  then  mere  reversioners  and  would  have  been  bound 
i-o  return  the  land  to  the  widow  if  she  returned,  and  they  were 
unwilling  for  the  sake  of  such  a  defeasible  title  to  attempt  to  raise 
the  money  which  Ali  Gauhar  was  to  receive  and  which  possibly 
owing  to  the  hard  times  was  a  matter  of  difBculty  for  them.  Theii' 
title  to  possession  had  not  accrued  and  this  they  did  not  abandon, 
but  on  the  contrary  expressly  reserved  in  their  statement.  A 
man  cannot  be  held  to  abandon  what  he  does  not  possess.  Tlie 
plaintiffs'  right  to  possession  accrued  only  ten  years  ago  on 
Mussammat  Bhari's  death,  and  there  could  be  no  abandonment 
before  that  time.  Abandonment  since  is  not  only  not  proved,  but 
would  be  insufficient  to  bar  the  claim  as  twelve  years  have  not 
yet  elapsed.  Sain  Ditta  v.  Ghulaman  (^).  Plaintiffs  of  course 
could  have  estopped  themselves  from  suing  by  promising  not  to 
sue  when  the  right  came  into  existence,  but  this  is  not  what  they 
said,  but  the  reverse. 

I  do  not  think  it  necessary  to  speculate  much  on  abandon- 
ment by  Mussammat  Bhari.  There  is  no  such  finding  and  noth- 
ing is  known  about  her  mental  attitude  with  respect  to  llic 
disputed  property.  Plaintiffs  who  do  not  derive  their  right 
f)"Ora,  or  through  lier,  arc  not  bound  in  any  case  by  any  intention 
she  may  have  hn<l  of  giving  up  her  rights  which  only  amounted 
to  a  life-interest.  In  the  utter  absence  of  evidence  it  rninmi  Ix. 
assumed  that  she  meant  to  do  anything  moi'e. 


(»)  85,  P.  R.,  1892  (F.  B.). 
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The  findinj?  of  the  Divisional  Juda-e  as  to  Ali  Gauhar's  adverse 
possession  is,  I  think,  equally  untenable.  Article  144  of  the  Limita- 
tion Act  in  terms  applies  only  if  there  is  no  other  applicable,  and 
1  shall  presently  show  that  other  articles  specially  provide  for  a 
case  of  this  kind.  In  order  to  make  out  adverse  possession  there 
must  be  possession  as  owner  and  an  intention  on  the  part  of  the 
person  in  occupation  of  the  property  to  hold  it  for  himself.  The 
mere  holding  of  the  property  without  such  intention  does  not 
confer  a  prescriptive  title  or  extinguish  that  of  the  original  pro- 
prietor out  of  possession.  This  is  an  elementaiy  pi-inciple  of  juris- 
prudence. 

Now  when  Ali  Gauhar  obtained  possession,  he  did  not  set 
up  any  right  or  show  any  intention  to  hold  tlie  land  for  him- 
self as  owner.  He  had  paid  certain  losses  and  he  was  put  in 
possession  in  lieu  of  them  on  plaintiff's  refusal  to  recoup  him 
for  them,  and  he  expressly  agreed  to  restore  the  land  to  Mussam- 
mat  Begam  on  her  making  the  payment.  The  widow  held  only 
a  life-interest,  and  this  promise  according  to  the  law  of  the  land, 
of  which  Ali  Gauhar  was  fully  aware,  inured  to  the  benefit  of 
her  i^versioners.  I  mean  it  is  impossible  for  a  moment  to  contend 
that  supposing  the  widow  to  have  died  the  next  day,  he  could  refuse 
to  suiTender  the  land  to  the  next  reversioner  claiming  it  on  the 
gi-ound  that  the  promise  was  personal  to  the  Avidow.  The  ordi- 
nary and  obvious  interpretation  of  the  promise  would  be  the  above, 
and  the  legal  effect  of  it  cannot  be  otherwise.  Ali  Gauhar's 
possession  at  best  was  that  of  a  person  having  a  charge  on  the 
land  for  Rs.  98-  lO-O  and  holding  it  as  long  as  that  sum  was  not 
paid.  He  might  not  have  been  a  mortgagee  eo-nomine,  but  had  he 
been  put  in  possession  or  obtained  possession  without  any  such 
stipulation,  he  could  not  have  in  any  case  pleaded  limitation  before 
the  lapse  of  twelve  years  from  the  commencement  of  such  posses- 
sion. A  fortiori  under  the  statement  recorded  in  1879-80,  and  the 
agreement  then  made,  he  could  not  plead  limitation  before  twelve 
years  fi-om  the  date  he  set  up  adverse  possession  which  he  never 
did  even  if  it  be  conceded  that  Article  148  does  not  apply  to  a  suit 
for  recoveiy  of  immovable  property  held  under  a  charge,  the  dis- 
tinction between  a  charge  and  a  mortgage  not  being  clearly  defin- 
ed in  the  Limitation  Act  as  it  is  in  the  Transfer  of  Property  Act  and 
no  special  provision  made  for  suits  of  the  above  description.  It 
appears  to  me  also  clear  that  the  Revenue  otEcer  made  the  entry 
as  to  the  agreement  to  restore  the  land  in  the  interests  of  the 
widow,  and  though  he  was  not  acting  as  her  agent,  it  was  compe- 
tent to  her  to  accept  his  act  and  to  sue  Ali  Gauhar  under  the  terms 
o£  aj.'jjn)a!;.     Plaiutilis  as  her  reversionary  heira  are  in  the  same 
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position,  and  Section  200  of  the  Indian  Contract  Act  is  no  bar  to 
tliis.  Lastly,  the  mutation  in  Mussammat  Bhari's  name  in  1885 
which  was  presumably  known  to  Ali  Gauhai-  or  his  heirs  also 
indicates  that  at  that  time,  he  or  they  had  not  receded  from  the 
tenns  fixed  in  1880,  and  it  does  not  appear  that  at  any  subsequent 
period  a  different  line  of  conduct  was  set  up.  I  shall  notice 
further  on  the  authorities  cited  in  connection  with  the  question  of 
adverse  possession. 

In  any  case  Ai'ticles  142  and  144  cannot  botJi  apply  autl  the 
hrst  Court  has  apparently  apjjlicd  the  foi-mer  which  appeal's  to  mc 
to  cover  the  facts  better  than  Article  144.  All  that  is  pi-oved  is 
that  Mussammat  Begaui  left  the  land  Avithout  putting  any  one  in 
charge  and  arranging  for  payment  of  revenue  or  for  cultivation, 
that  Ali  Gauliar  as  lainbardar  paid  the  aiTcars  of  revenue,  and,  on 
l)laintiff's  i-efusal  to  take  the  land  was  put  in  possession  on  con- 
dition of  restoring  it  to  Mussammat  Begam  on  jmyment  of  .his 
dues.  Mussammat  Begam  then  discontinued  possession  iu  187y 
or  1878,  and  did  not  claim  possession  afterwards.  Plaintiffs  now 
sue  after  the  lapse  of  nearly  seventeen  years.  When  a  plaintiff 
sues  for  possession  of  immovable  property  upon  a  discontinuance 
of  possession  or  dispossession  more  than  twelve  years  from  its  date, 
his  suit  is  baiTed  and  it  is  not  necessary  to  prove  the  advei-sc 
possession  of  the  defendant.  Miiham mad  A man-nUa  Khan  v.  Badan 
iSingh  (^). 

The  word  plaintiff  of  course  includes  plaintiff's  predecessor  in 
title  from  whom  his  right  to  sue  has  been  derived.  The  Article  iu 
question  would  exactly  apply  to  the  present  claim  and  bar  it  if  the 
original  holder  of  the  land  in  J  879  had  been  a  male.  But  here 
the  holder  was  a  female,  a  Avidow  with  only  limited  interests,  and 
this  raises  the  question  Avhcther  Article  141  is  not  applicable  to 
the  suit.  The  tirst  Couii  apparently  holds  that  it  does  not,  while 
the  Divisional  Judge  has  not  discussed  the  point. 

In  my  opinion,  the  words  of  Article  141  appear  to  exactly 
cover  the  facts  of  this  case.  Plaintiffs  claim  possession  of  im- 
movable propei-ty  to  which  they  arc  entitled  on  the  death  of  a 
Muhammadan  female  as  reversioners.  The  estate  did  not  belong 
to  Mussammat  Begam  in  full  ownership,  and  plaintiffs  are  not  her 
heirs,  but  heirs  of  her  husband,  whose  succession  was  postponed  for 
the  period  of  her  life.  If  the  Article  applies,  plaintiffs'  suit  is 
within  time  counting  it  from  the  death  of  the  second  female  entitl- 
ed to  the  land,  viz.,  Mussammat  Bhari.  It  is  true  that  tlie  land 
passed  into  the  iwssession   of  Ali  Oauhar  iu  MusaammaL  Begam's 


(')  I.  L.  R.,Xril  Calc,  137 i  23,  P.  i?.,  1890,  P.  0. 
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lifetime,  and  that  Mussammat  Bharl  never  had  possession.  But 
she  also  had  only  a  life-interest  and  it  is  not  disputed  that  she  was 
Mussammat  Begam's  legal  successor.  Plaintiffs*  I'ight  accrued 
only  after  her  death,  so  that  the  fact  that  she  intei'vened  between 
"Mussammat  Begam's  death  and  the  accrual  of  the  plaintiffs'  right 
docs  not  make  any  difference  to  the  latter.  The  Article  is  equally 
applicable  taking  her  to  bo  the  last  female  heir  for  life  before  the 
plaintiffs.  Where  there  are  successive  female  heirs  with  limited 
rights  entitled  to  succeed  before  the  male  reversioners,  limitation 
does  not  begin  to  run  until  the  death  of  the  last  female  heir.  Sham 
Lai  Mitra  v.  Amarendro  Nath  Bose  [}). 

But,  it  is  argued  that  where  the  estate  is  held  In  adverse 
possession  in  the  lifetime  of  the  widow,  or  the  widow's  estate  Is 
never  allowed  to  come  Into  possession,  the  time  runs  against  the 
reversionary  heirs  and  they  are  barred  after  the  lapse  of  twelve 
years,  Article  141  notwithstanding.  Respondent's  counsel  quotes 
Banuman  Prasad  Singh  v.  Bliagauti  Prasad  (^)  and  Tika  Ram 
V.  Shama  Charan  (^).  The  latter  judgment  professes  to  follow 
the  former  In  which  there  Is  an  expression  of  opinion  on  the  part 
of  Burkitt,  J.,  after  a  review  of  the  authorities  that  "where  pix>per- 
"  ty  the  estate  In  which  has  descended  to  a  female  heir  never  reaches 
"her  hands,  but  Is  held  adversely  to  her  by  a  sti'anger,  the  cause  of 
"  action  for  a  suit  for  the  recoveiy  of  the  property  accrues  at  the 
"  commencement  of  the  advei'se  possession  by  the  stranger,  and  a  suit 
*•  to  enforce  that  cause  of  action  will  be  barred  both  against  the 
"  female  heir  and  against  the  reversioner  after  the  expiration  of  the 
*'  statutory  period  of  limitation  counting  fi-om  the  commencement  of 
"  the  adverse  possession,  the  stranger  having  after  the  expiration  of 
"  that  period  acquired  an  absolute  Indefeasible  title  to  the  property, ' 
and  that  Articles  U2  of  Act  IX  of  1871  and  141  of  Act  XV  of 
1877  had  made  no  alteration  In  this  rule  of  law.  The  learned 
Judges  in  the  later  case  also  say  that  their  Lordships  of  the  Privy 
Council  held  the  same  view  In  Mussammat  LacJian  Kanicar,  Sfc. 
V.  Anant  Singh  {^), 

I  have  already  pointed  out  that  no  question  of  adverse  posses- 
sion arises  In  this  case  and  shown  that  AH  Ganhar's  possession  was 
at  its  inception,  not  as  owner  on  his  own  behalf,  and  was  not  then 
or  at  any  time  subsequently  adverse  to  Mussammat  Begam  or 
Mussammat  Bhari.  The  facts  of  the  Allahabad  cases  were  quite 
different  from  those  of  the  present  case  and  In  Hanuman  Prqsvd  ^ 

Si'igh  v.  Bhagauti  Pratsad  (*)  the  decision  was  in  the  reversioners' 
favour.  I  must  say  that  I  have  considerable  difficulty  in  accepting  the 

(')  I.  L.  n.,  XXIII  Calc,  4G0.         O  I.  L.  R.,  XX  AIL,  42. 
(■")  r.  £.  B.,  XIX  All.,  357.  ( ')  /.  L.  B.,  XXII  Calc.,  443. 
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doctrines  laid  down  in  them.  There  are  two  Full  Bench  decisions, 
one  of  the  Calcutta  High  Court,  Sri  NatJi  Kur  v.  Frosunno  Kvmir 
Ohnse  ('),  and  the  other  of  the  Allahabad  Court,  Bam  Kali  v,  Kidar 
hJath  (*),  which  lay  down  the  contrary  rule  that  under  the  two 
later  Limitation  Acts  adverse  possession  in  the  lifetime  of  the 
female  heir  does  not  avail  against  her  reversioner  who  has  twelve 
years  after  her  death  to  sue  to  recover  possession.  I  am  not  prepared 
to  admit  that  these  decisions  have  been  expressly  or  impliedly  set 
aside,  so  far  as  the  above  statement  of  the  law  is  concerned  by  the 
Privy  Council  in  Mnssaiyimat  Luchhan  Kumvar's  case.  They  are 
not  referred  to  in  the  judgment  of  their  Lordships,  which  ought  in 
my  opinion  to  be  construed  with  reference  to  the  peculiar  facts 
of  the  case  before  them.  It  appears  that  there  had  already  been 
a  previous  suit  by  Luchhan  Kunwar  in  1875,  which  had  been  held 
to  be  barred  by  limitation  as  it  undoubtedly  was  under  Act  XIV 
of  1859,  which  contained  no  provision  corresponding  to  Articles 
142  of  Act  IX  of  1871  and  141  of  Act  XV  of  1877.  ^'ohi^i 
Chttndur  Chukerlni (y  y.Issur  Cliundur  CJmhBrbutty  (^). 

The  original  owner  Mangal  Singh  had  died  in  1859.  The 
contention  before  their  Lordships  was  tliat  Jit  Kvinwar,  Mungal 
Singh's  Avidow,  who  took  wrongful  possession  of  his  property  to 
the  exclusion  of  his  son  and  son's  widow,  Mussammat  Luchhan 
Kunwar,  had  not  done  so  claiming  an  absolute  title,  but  only  as 
a  widow,  and  their  Lordships  say  that  the  question  before  them 
was  in  what  capacity  she  took  possession.  They  held  that  she 
took  possession  as  an  absolute  owner  having  in  reality  no  such 
title,  and  that  this  "  being  the  case  the  suit  would  be  banned  by 
"  limitation  as  it  was  held  to  be  in  1875."  It  is  obvious  to  my 
mind  that  the  efPect  of  the  previous  decision  which  was  binding 
on  the  reversioners  could  not  be  got  rid  of,  and  that  the  second 
suit  was  held  by  their  Lordships  to  bo  barred  by  time  for  the 
same  reasons  that  the  suit  in  1875  was  held  so.  If  under  Act  XIV 
of  1859,  the  right  had  lapsed  by  efflux  of  time  when  the  former 
suit  was  instituted,  it  could  not  be  revived  by  the  enactment  of 
a  new  law  of  limitation.  This  is  a  well-established  pi-inciple 
and  has  been  affirmed  in  numerous  cases,  see  Hari  Nath  CJuitterjee 
V.  Motliur  Mohun  Gosioami  (*).  Venkataramayya,  ^v.,  v.  Venl-a- 
talakshmamma  (•"'),  appears  to  support  the  view  I  am  taking  of 
the  law  which  is  also  that  of  the  latest  authority  on 
the  subject  {BuncJwrdas   v.    Parvali   Bai   (")).     This   judgment 

(')  /.  L.  R.,  IX  Calc,  934.         (*)  I.  I.  R.,  XXI  Calc,  8. 

C-)  I.  L.  R.,  XIV  All,  15(].       (*)  /.  L.  11,  XX  Mad.,  493, 

O  9  W.  R.,  505.  {<■')  T.  L.  /?.,  XXIU  Bom.,  725,  Or. 
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of  their  Lordships  is  directly  on  the  scope  of  Article  141  of 
the  present  Limitation  Act,  and  they  remark  that  the  right 
of  the  reversioner  is  not  deiived  from  or  through  the  widow 
(page  736).  Another  point  to  be  noted  is  that  the  scheme  of  the 
last  two  Limitation  Acts  takes  no  cognizance  of  causes  of  action. 
They  contain  elaborate  Schedules  which  give  the  nature  of  the 
suit  and  state  the  time  from  which  the  period  begins  to  run.  Now 
in  a  suit  of  the  kind  mentioned  in  the  first  column  of  Article  141, 
which  the  present  claim  undoubtedly  is,  such  time  is  clearly  stated 
in  the  third  column  to  be  the  date  of  the  female's  death.  To  my 
mind,  therefore,  the  argument  based  on  the  accrual  of  the  cause  of 
action  which  is  a  prominent  feature  in  the  scheme  of  the  Limi- 
tation Act  of  1859,  loses  much  of  its  force  when  applied  to  Acts 
so  differently  framed  as  the  two  later  Limitation  Acts.  The  learned 
Judges  of  the  Allahabad  Court  do  not  seem  to  have  paid  due  re- 
gard to  this  consideration,  which  is  referred  to  in  the  judgment 
of  the  Privy  Council  last  quoted.  It  appears  to  me  that  the  ex- 
press words  of  Ai-ticle  141  of  Act  XV  of  1877  ought  to  be  got 
I'id  of  by  an  argument  of  greater  cogency.  See  also  Chiraga  and 
others  v.  Mahtaba  and  others  ('),  and  Vendravan  Das  v.  Curson 
Das  ("-). 

I  hold,  therefore,  that  even  if  adverse  possession  of  All  Gauhar 
and  his  heir  in  the  lifetime  of  the  widows  had  beed  proved,  Article 
141  would  still  have  applied,  and  the  suit  would  not  have  been 
barred  by  time. 

The  discontinuance  of  possession  which  would  have  been  fatal 
had  the  person  absconding  in  1879  been  a  male  cannot  for  the 
same  reasons  bar  the  application  of  Article  14 1 ,  and,  therefore, 
Article  142  has  properly  no  application.  It  has  been  held  that  in 
the  case  of  alienations  by  a  widow  her  discontinuance  of  possession 
does  not  prevent  Article  141  governing  her  reversioner's  suit  for 
possession,  and  similarly  if  she  purposely  allows  a  third  party  to 
retain  possession  and  makes  no  claim  out  of  favour  to  him.  See 
Saidulla  v.  Mussammat  Laila  (^)  at  page  366.  The  discontinu- 
ance of  possession  here  cannot  stand  on  a  higher  footing.  The 
titles  of  the  widow  and  the  reversioner  are  distinct,  and  the  former 
can  only  represent  the  latter  in  matters  connected  with  the  estate 
in  cases  of  alienation  for  necessity,  or  where  she  in  good  faith  seeks 
to  protect  it  from  outsiders  in  the  common  interests.  The  act  of 
discontinuance  or  non-claim  cannot  be  held  to  possess  the  latter 
character.  The  widow  could  discontinue  only  her  own  possession, 
she  could  not  in  doing  so  claim  to  represent  the  reversioners.    In  fact 

^)  79  P.  B.,  1898.  (--)  I.  L.  B.,  XXI  Bom.,  646. 

(3)  74  P.  JR.,  1895, 
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slio  did  not  In  tlic  least  profess  to  do  so,  and  the  reversioners  made 
it  clear  at  the  time  that  hci-  act  was  good  only  for  her  life  and  did 
not  bind  them.  The  same  remark  applies  to  Mussammat  Bhari's 
making  no  claim.  I  am  unable  to  see,  therefore,  how  Ai-ticle  142 
can  be  held  to  apply,  and  how  the  opei-ation  of  Ai-ticlc  141  can  be 
excluded.  If  it  cannot,  plaintiffs'  claim  must  be  held  to  be  within 
time. 

I  hesitate  the  less  to  adopt  this  conclusion,  because,  I  consider 
the  widow's  estate  under  Customaiy  law  to  be  essentially  a  life-estate, 
with  a  few  incidents  superadded  which  are  capable  of  easy  expla- 
nation. I  believe  this  to  be  also  the  case  under  Hindu  Law.  Her  suc- 
cession to  her  husband's  pi-opeity  has  really  grown  out  of  her  right 
to  maintenance,  and  is  nothing  but  a  compendious  and  convenient 
mode  of  enabling  her  to  maintain  herself.  The  liability  of  the 
reversioners  to  be  bound  by  her  acts  when  she  alienates  for  neces- 
sity or  defends  the  estate  in  good  faith  from  hostile  claims  Is  an 
inevitable  consequence  of  her  being  entrusted  with  possession  and 
management  of  immovable  pi-operty.  ISardari  Mai  and  ethers  v. 
Khan  Bahadur  Khan  (^)  at  page  62  and  the  authorities  therein 
quoted.  Roe  and  Rattigan's  Tribal  Late  in  the  Punjab,  page  60, 
Mayne's  Hindu  Law,  6th  Edition,  Sections  523,  524  and  607.  Out- 
side the  strict  requirements  of  these  occasions,  however,  she  Is  a 
mere  holder  for  life,  and  her  acts  and  omissions  have  no  effect 
beyond  It. 

I  have  already  said  that  the  statement  of  the  plaintiffs  in  1879 
does  not  benefit  the  defendants  In  any  way.  All  Gauhar  knew  at 
the  time  that  the  reversioners  reserved  their  claim,  and  probably  he 
did  not  mind  as  he  had  no  idea  then  of  acquiring  the  land  for  him- 
self. Plaintiff's  conduct  In  1879-80,  and  their  delay  in  suing,  gives 
an  appeai'ancc  of  hardship  to  defendants'  case,  but  does  not  ojxjrate 
to  extinguish  the  former's  riglit  on  any  equitable  ground. 

1  would  accept  the  appeal  and  decree  the  jtlalntiffs'  claim  on 

payment  of   Rs.  98-10-0,   but  let  the  parties  bear  their   own   costs 

threughout. 

28<7i  Jany.  1901.  Maude,  J. —I  agree  with  my  Icai-ned  colleague  in  the  view 

that  AH  Gauhar  never  set  up  an  adverse  title  as  against  the  plaint- 
iffs until  after  the  death  of  ^lussammat  Bhari,  when  they 
claimed  the  land.  Therefore,  their  suit  cannot  bo  held  to  be  barred 
by  limitation.  The  appeal  is  accepted,  and  the  plaintiffs'  claim 
decreed  on  payment  of  Rs.  98-  lO-O   to  the  defendant,  each  party 

paying  its  own  costs  tlu'oughout  the  litigation. 

A(>peal  allowed, 

(>)  11  P.  B„  1899. 
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No.  44. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Rohertson. 

KHAIR  MUHAMMx\D,— (Defendant),— APPELLANT, 

Vtrsus 

ABDUL  GHAFFAR  KHAN,~ (Plaintiff),—  \  "\ 

AND  [  RESPONDENTS.    [  Appellate  Side. 

FIROZ,— (Defendant),—  )  ) 

Civil  Appeal  No.  645  of  1898. 

Registration — liegistralion  of  a  document  under  Section  24  o/  Act  III 
of  1877 — Finding  of  Registrar—  Validity, 

Where  a  sale-deed  was  presented  for  registration  within  six  months 
of  its  execution  and  was  dealt  with  under  Section  21  of  the  Registration 
Act,  the  vendor  admitting  execution  but  pleading  non-payment  Of  a  large 
portion  of  the  consideration,  and  was  registered  on  payment  of  a  penalty 
under  that  section. 

Held,  that  the  Registrar's  linding  as  to  the  existence  of  tho  circum- 
stances  mentioned  in  Section  24  of  the  Registration  Act  must  bo  accepted 
and  the  validity  of  the  registration  cannot  be  questioned  in  a  suit  instituted 
by  the  vendee  nearly  five  years  after  registration. 

Rya  Rayhoha  Kamat  v.  Anaimrna  Bai  ('),  and  hhagal  Singh  v.  Ram 
Varain  ('-)  distinguished. 

FurtJier  appeal  from  the  Decree  of  F,  Field,  Esquire,  Additional 
Bivisional  Judge,  Peshaicar  Uivision,  dated  lOth  March  1898. 
Fazal  Din  J  for  appellant. 
Sham  Lai,  for  rcspoudcnts. 

Tlic  Judgment  of  the  Com-t  {so  far  as  is  material  for  tlic 
purposes  of  this  report)  was  delivered  by 

Reid,  J.— The  fourteen  grounds  of  apjjeal,  filed  by  the  pleader    ^Ut  Jany.  1901. 
for  tho  appellant,  have  been  argued  as  three — 

1.  That  the  plaintiff-respoiident's   deed  of   sale,   although 

prior  in  date  to  the  appellant's  mortgage,  has  not 
priority  over  the  latter,  inasmuch  as  it  must  be  ti-cated 
as  unregistered,  having  txsen  registered  more  than 
four  months  after  execution. 

2.  That  the  plaintiff-respondent  has    not     proved    that 

full  consideration  for  the  sale  passed  before  the  ap- 
pellant's mortgage-deed  was  executed. 

3.  That,  in  any  event,  the  appellant  is  entitled  to  pay- 
ment of  tho  sum  found  to  be  payable  by  the  plaintiff- 
respondent    before  the  latter  can  obtain  possession, 

(0   Bom.,  10  fl.  a  R,  98.        (•)  93  P.  J?.,  1883. 
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and  that  the  deciw  of  the  lower  Appellate  Court 
should  have  made  this  sum  payable  to  him  instead 
of  to  the   defendant-respondent. 

In  support  of  the  fii-st  ground  the  pleader  for  the  appellant 
cites  Raya  liaghoha  Kamat  v.  Aiiapurna  Dai  kom  Subalbhat  (^) 
and  Bhagat  Singh  v.  liam  Naraiu  (-),  which  are  not  in  point. 
In  the  Bombay  case  it  w^as  held  that  "  the  accepting  of  a  docu- 
*'  ment  for  registration,"  after  the  expiry  of  the  i:)eriod  mentioned 
in  Part  IV  of  Act  XX  of  1866,  is  not  a  mere  defect  of  procedure, 
but  that  the  Registrar,  who  registers  a  document  so  presented, 
acts  without  jurisdiction  ;  Sections  22,  23  and  24  in  Part  IV  of 
Act  XX  of  1866  correspond  to  Sections  23  and  24  of  the  Rcgis- 
ti-ation  Act  now  in  force. 

In  the  Punjab  case  it  was  held,  that  if  the  mortgage-deed  in 
suit  was  capable  of  being  registered  on  the  day  on  which  it  was 
i-egistered,  the  effect  of  Section  47  of  the  Registration  Act  would 
be  to  render  it  operative,  as  a  registered  document,  from  the 
date  of  its  execution,  but  that,  as,  under  the  provisions  of  Sections 
23  to  26  of  the  Act,  it  was  not  capable  of  registration  on  the  day 
on  which  it  was  registered,  having  been  executed  fifteen  months 
before  presentation  for  registration,  the  defect  could  not  bo  cured 
by  Section  87  of  the  Act,  and  the  deed  could  not  bo  regarded  as 
having  been  duly  registered  within  the  meaning  of  Section  41'. 
The  sale-deed  in  suit  was  presented  for  registration  within  six 
months  of  execution  and  was  registered  on  payment  of  a  penalty, 
under  Section  24  of  the  Act,  the  vendor  admitting  execution,  but 
pleading  that  only  Rs.  10  out  of  Rs.  1,000  sale  consideration  hud 
Ijocu  paid.  The  effect  of  Section  24  is  to  allow  registration  witliiu 
eight  months  of  execution  under  certain  circumstances,  and  we 
must  accept  the  Registrar's  finding  that  such  circumstances 
existed.  The  validity  of  the  registration  cannot  be  questioned 
in  this  suit,  instituted  by  the  vendee  nearly  five  yeai's  after  regis- 
tration. 

(The  remainder  of  the  judgment  is  nut  material  for  the 
purposes  of  this  report — Ed.,  P.  11). 

(')  10  Bom,  H.  C.  li.,  98.        ("-)  93  P.  i?.,  1883. 
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No.  45. 

Before  Mr.  Justice  Chatter ji  and  Mr.  Justice  Maude. 

CHAUDHRI  LILA  KISHEN  AND  OTHERS,- 
(Defkxpants),  — APPELLANTS, 

CHAUDHRI  HOA  RAM  — (Plaintiff),-RESPONDENT. 
Civil  Appeal  No.  944  of  1897. 

Cnstom—  Alienation — Gift — Immoveuhle  property — Gift  tvithout  deJiv- 
enj  of  pns'ei'sion — Revocation  of  gift  by  donor — Hindu  Lnw. 

Held^  that  tlie  primary  rale  of  decision  in  a  case  of  gift  in  the  Pnnjnb 
is  custom  and  possession  is  ordinarily  necessary  to  complete  it,  and  that 
even  under  Hindu  Law  a  gift  which  the  donor  repudiated  imme- 
diately after,  and  which  he  did  not  do  all  in  his  power  to  perfect  and 
under  which  ho  did  not  give  actual  possession  of  the  gifted  property,  is 
not  valid. 

Balmolcand  \,  Lhagwan  Das  {'),  Manhhari  v.  Kanriidh  ('-),  llaja  Bam  v. 
Ganesh  (•'*),  and  Prema  Shah  \.  Cbet  Ram  (')  distinguished,  Kalidas  Mullich 
V.  Knnhayi    Lai,  Pandit  (')  relied  on, 

Fir.^t  appeal  from  the  Decree  of  I^ala  Achhrti  liani,  District  Judge, 
Mooltan,  dated  SOth  April  1 897. 
Lai  Chand,  for  appellants. 

Grey  and  Mnliammad  Shah  Din,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

CHA'trKRJi,  J. —  The  material  facis  of  this  case  are  briefly  these.  4th  Fely.  1901 
The  property  in  suit  belonged  to  one  Chaudlni  Kanhaya  Lai,  a 
Babla  Bhatia  of  Slmjabad,  brother  of  Chaudhri  Khem  Singh. 
He  had  two  daughters,  both  married,  and  a  son  who,  however,  jne- 
deceased  him,  leaving  a  widow  Mussammat  Nikki  Bai.  He  had 
considerable  landed  property  in  two  villages,  Rukkan  Hatti  and 
Bangala.  On  6th  March  1896  ho  presented  a  petition  before  the 
Naib-Tahsildar,  in  which  he  stated  that  he  had  gifted  all  the 
property  situate  at  Rukkan  Hatti  except  the  ]\Lacrindiwala  well  to 
his  nephews,  Lila  Kishen  and  Xai'ain,  .sons  of  Chaudhri  Khem  Singh, 
and  given  possession  to  them.  The  petition  Avas  dated  28th 
Februa.iy  1896  and  a  similar  petition  coiiched  in  similar  teims 
was  presented  in  respect  of  the  lands  at  Bangala.  The  donor  was 
examined  on  6th  March  and  he  then  repeated  the  contents  of  Ihe 
petitions,  stating,  however,  that  he  had  pnt  the  donees  in  possession 
on  that  day  and  prayed  for  nnitation  of  names  in  their  favour. 
In  his  deposition  regarding  Bangala  he  said  that  the  gift  had  been 
made  on  that  date.     He  subsequently  sent  a  petition,   dated   19th 

(')  /.  L.  R.,  XVI  All.,  185.  (3)  /.  L.  B.,  XXIII  Bom.,  i:U. 

(-)  I.  L.  B.,  IV  AH.,  40.  C)  38  P.  B.,  1899. 

(^)  I.l.B.  XI  Calc,  121. 
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March  1896,  in  which  he  stated  that  the  previous  applications  for 
mutation  in  favour  of  the  donees  had  been  made  on  the  undei'stand- 
ing  that  he  was  to  be  paid  Rs.  32,000  cash,  and  that  not  having 
received  that  sum,  he  wished  to  revoke  the  gift  under  which  he  had 
not  yet  delivered  possession.  He,  therefore,  prayed  that  mutation 
might  not  be  allowed.  On  22nd  March  Kanhaya  Lai  was  examined 
by  the  TahsiMar  with  I'efei'ence  to  this  petition  and  repeated  its  con- 
tenis,  and  further  stat,ed  that  in  ca^e  of  his  death  all  his  nephews 
and  not  merely  the  two  donees  would  be  his  heirs.  On  9th  April 
he  sent  another  petition  to  the  Dej)uty  Commissioner  of  MooHan, 
substantially  to  the  same  effect,  in  which  he  also  complained  of  the 
conduct  of  his  brother  Chaudhri  Khem  Smgh  and  claimed  protec- 
tion against  hiin.  On  lOth  April  he  executed  a  pqyyer-qf-attorpey, 
which  was  duly  i^egistered  on  the  following  day,  in  favour  of 
Chaudhri  Balkishen,  a  half-brother  of  the  donees,  appointing  him 
his  general  agent  for  management  of  the  property  and  all  mattei\s 
connected  with  it.  On  loth  April  1896  he  died,  leaving,  besides 
the  relations  already  mentioned,  a  widow  Mussammat  Wiran  Bai 
and  another  nephew  Chaudlun  Hoa  Ram,  the  son  of  another 
brother,  the  plaintiff  in  this  case. 

On  2ith  April  1896  Mussammat  Wiran  Bai  and  Nikki  Bai 
registered  an  application  reciting  the  fact  of  the  gift  and  possession 
taken  by  the  donees,  and  also  that  the  deceased  before  his  death 
had  withdrawn  his  objections  before  them,  and  praying  that  muta- 
tion might  take  place  in  favour  of  the  former.  Mutation  was 
accordingly  sanctioned  in  accordance  with  the  gift. 

On  28th  August  1896  the  present  suit  was  filed  by  the  plaintiff, 
claiming  a  nine-seventeenth  share  of  the  property  of  Kanhaya  Lai 
on  the  gix)und  that  he,  as  the  son  of  the  deceased's  elder  brother,  was 
entitled  to  an  extra  share,  and  that  the  widow  was  only  entitled 
to  maintenance,  and  the  daughtei's  to  nothing,  and  in  the  alter^ 
native  a  declaratory  decree  setting  aside  thp  gift,  in  so  f^r  as  plain- 
tiff's  revei'sionary  rights  were  concerned,  if  the  widow  was  held 
entitled  to  a  life-interest.  He  asserted  that  the  gift  was  never 
actually  made  or  pei-fected  by  possession  and  was  invalid  on  that 
ground,  and  also  because,  the  jiropcrty  being  ancestral,  Ka'nbaya 
Lai  had  no  power  to  dispose  of  it  to  his  prejudice. 

The  donees  dcnieji  the  competency  of  the  plaintiff  lo  sue  in 
the  presence  of  the  deccjispd's  daughters,  anfj  furthcF  pleaded  ^h^t 
the  gift  >vas  complete,  and  that  Kanhaya  ha]  had  full  powep  of 
donation.     The  widow  supported  their  defence. 

Seven  issues  were  fmmed  by  the  District  Judge,  vide  page  19 
of  the  printed  recofd- 
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The  Court  below  found  that  plaintiff  was  competent  to  sue, 
tluit  Kanhaya  Lai's  gift  was  not  perfected  and  could  he  reti-acted, 
and  that  the  donees  were  holding-  possession  with  the  consent  of 
the  widow.  He,  therefore,  granted  plaintiff  a  declaratoiy  decree 
protecting  plaintiff's  reversionary  rights  without  going  into  the 
other  issues.     The  donees  appeal. 

In  this  Court  there  has  been  no  argument  about  the  plaintiff's 
locus  standi,  i\iG  liohit  hawing  been  practically  abandoned  in  the 
lower  Court.  The  real  question  for  deteimination  in  this  appeal 
is  whether  the  gift  Avas  completed  so  as  to  Ix;  iii-evocable  by  the 
lienor  ;  if  this  is  decided  in  appellants'  favoui-,  the  other  issues  will 
have  to  be  gone  into  and  disposed  of,  but  if  it  is  found  in  favour  cf 
the  plaintiff  the  appeal  must  fail. 

In  our  opinion  there  is  no  satisfactory  proof  of  the  gift 
having  been  made  before  the  6th  January  1896.  Thei-e  is  no  deed, 
and  the  recitals  of  the  petitions  of  28th  Februaiy  are  not  con- 
sistent with  the  statements  made  on  6th  March  in  which  the  donor 
said  that  he  had  made  the  gift  and  put  the  donees  in  jjossession 
that  very  day.  In  the  absence  of  unequivocal  evidence,  the  gift, 
being  an  oi-al  one,  must  be  held  to  have  been  made  when  the  state- 
ments were  made  before  the  Naib-Tahsildar.  The  recitals  in  the 
])etitions  were  really  meant  to  be  effective  from  the  date  the  gift 
was  announced  befoi-e  the  authorities.  This  at  once  explains 
the  discrepancies  aforesaid,  which  are  otherwise  unintelligible. 
There  is  no  reliable  evidence  of  a  definite  act  of  donation  and 
giving  over  of  possession  prior  to  the  presentation  of  the  petitions. 
Kanhaya  Lai  retracted  the  gift  on  I9th  March  and  swore  to  that 
effect  on  the  22nd,  and  the  petition,  dated  9th  April,  and  the 
power-of-attorney  of  the  following  date  show  his  persistence 
in  that  intention,  and  a  determination  to  treat  the  prepei-ty  as 
still  his  own.  These  being  the  facts,  the  contest  in  respect  of  the 
gift  and  its  completion  must  be  held  to  have  arisen  in  the  lifetime 
of  the  donor.  The  latter  refused  to  act  on  the  gift  and  retracted 
it  and  the  defendants  can  only  succeed  if  that  gift  actually  reached 
a  stage  at  which  it  was  beyond  the  power  of  the  donor  to  recall 
it.  If  they  cannot  show  this,  they  cannot  base  their  exclusive 
title  to  the  disputed  prepei-ty  on  the  gift. 

The  oral  evidence  on  both  sides  is  biassed  and  unreliable ; 
the  case  must  be  decided  on  the  documentary  evidence.  We  have 
already  said  that  there  is  notliing  to  show  that  the  land  was 
actually  gifted  before  6th  March.  We  also  do  not  find  any 
satisfactory  proof  that  the  donees  took  possession  of  the  gifted 
property  at  once,  or  before  the  19th  March   1896,  when  the  donor 
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retracted  the  gift.     He  then  denied  having  given   possession  and 
asserted  that  he   was   still    in   possession.     His   subsequent   acts 
support   this  statement,  hut  of   coui-se  it   is  possible   that  he  was 
induced  to  make   it   falsely  by  i^laintiff   and  Lala  Balkishen,  who 
were    injured   by    the    gift.     Having     regard,    however,   to   the 
circumstances   of   the  gift  and  the  fact  that  Kanhaya  Lai  remain- 
ed  recorded  proprietor   of  the  disputed   land  up   to   the  date  of 
his  death,   we  think   the  defendants  are  bound   to  show  by  cogent 
evidence    that  they   obtained    possession   and  that    the   donor's 
control    over  his   property  had  ceased  before   the   19th   March. 
We   find   no  satisfactory  evidence  as  to  this.     The   oral  evidence 
is  valueless   and  the   deeds  of  rent,  dated  16th,    17th  and  18th 
March,    ai'e   by   no     means     sufficient   to     show   that    possession 
actu^ally  passed.     Possibly  the  deeds  are  genuine  so  far  as  purchase 
of  the  stamps  on  the  dates  mentioned  is  concerned,  but  as  the  first 
Court   points   out  they   were  apparently  written   behind  the  de- 
ceased's back  and  the  time  was  not  one  for   change  of  tenancy.     In 
a  ixjal  transaction  of  this  kind  under  the  cix'cumstances,  the  signature 
of  the  deceased  would  have  been  obtained.     The  deeds  cover  a  "N'ery 
small  fraction  of  the  i:)roperty  in  suit.     We  do  not  think  there   was 
any  change  of  possession  between  6th  ]March  and  the  1 9th,  and  that 
the  gift  remained  a  verbal  gift  without  possession. 

Mr.  Lai  Chand  argues  that  possession  is  not  necessary  to  cona- 
pleto  a  gift  under  Hindu  Law,  that  after  his  statement  of  the  6th 
March  the  donor  was  not  competent  to  repudiate  his  act,  and 
that  he  could  be  forced  to  give  effect  to  it.  We  cannot  accede  to 
this  contention  in  its  entirety.  The  cases  quoted  by  the  leaiiied 
counsel  do  not  sujiport  his  position;  Mr.  Mayne  has  discussed 
tlio  question  as  to  tlie  necessity  of  possession  to  perfect  a  gift 
under  Hindu  Law  in  pages  481-87  of  his  work.  Ho  begins  by  stat- 
ing that  possession  has  been  laid  down  as  necessary,  and  he  ex- 
plains what  the  text- writers  mean  on  the  subject,  while  the  extract 
he  quotes  flora  the  Miiahshara  shows  what  are  the  essentials  of 
tlic  acceptance  of  a  gift  without  which  it  has  no  efi'ect  in  the  case 
of  immovable  property.  According  to  tho  last-named  authority, 
as  there  can  be  no  corporeal  acceptance  without  enjoyment  of  pro- 
duce, it  must  be  accompanied  by  some  little  possession;  otherwise 
the  gift  is  not  complete.  Mr.  Mayne  docs  not  dispute  that  the  rule 
as  to  possession  being  essential  is  generally  accepted,  and  in  Sec- 
tion 385  ho  proceeds  to  explain  how  it  arose.  In  the  case  of 
Balmnhtnd  v.  Bhogtcan  Das  (^)  the  facts  were  quite  different. 
The  dispute  there  was  not  between  the  donor  and  tho  donee,  and 
the  former  had  done  all  she  could  to  perfect  the  gift.     She   rcjj's- 

(')  /.  I.  2?.,  XVI  All,  185. 
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terecl  tlie  deed  and  delivered  it  to  tlio  latter  and  never  repudiated 
it.  The  same  remark  applies  to  Manbhari  v.  Nantiidh  (}),  which 
it  follows.  So  also  in  liaja  Sam  und  another  v.  Ganesh  {^). 
The  donor  had  done  all  in  his  power  to  give  effect  to  the  gift,  and 
it  was  held  that  by  a  subsequent  will  executed  more  than  two 
years  after  its  date  he  could  not  revoke  it.  In  Prtma  Shah  v. 
Chet  Ham  {^)  the  gift  was  perfected  by  mutation  of  names,  and  the 
donor  never  revoked  it,  though  he  included  the  gifted  property  in  a 
mortgage  to  a  creditor.  The  other  cases  cited  have  no  real  bear- 
ing on  the  present  discussion. 

The  true  rule  as  regards  the  necessity  ot  possession  is  given 
])y  their  Lordships  of  the  Privy  Council  in  Kali  Das  Mnllick  v 
Knnhaya  Lai,  Pandit  (*),  at  page  13.5,  ri':^.,  "  that  if  the  donor 
"  has  not  done  all  he  could  to  pex'fect  his  contera})lated  gift,  he  cannot 
"  be  compelled  to  do  more,  which  applies  to  all  cases  of  voluntary 
"  contracts  and  transfers."  ^loreover,  the  primaiy  rule  of  decision 
in  a  case  of  gift  in  tlie  Punjab  is  custom.  As  laid  down  in 
Section  5  of  the  Punjab  Laws  Act  and  d'rerna  Shah  v,  Chet 
Ji'im  (•''),  audit  has  been  repeatedly  held  that  possession  is  ordi- 
narily necessaiy  to   complete  a  gift.  Hattigan's  Digest,  Section  60. 

In  the  present  instance  the  donor  did  not  do  all  in  his  power  to 
perfect  the  gift.  We  have  found  that  he  did  not  actually  give 
possession,  though  he  said  on  6th  March  that  he  had  done  so  and 
he  repudiated  the  gift  and  asserted  his  own  possession  on  19th 
^larch.  Lender  the  circumstances  had  the  donees  been  suing 
the  deceased  for  iwssession,  avc  should  not  have  been  able  to 
depi-ive  him  of  all  his  property  on  the  mere  statement  of  6th  March, 
and  the  facts  of  the  case  appear  to  raise  doubts  of  his  act  beino- 
a  deliberate,  well-thought-out  and  firmly  willed  transaction.  It 
would  have  been  contrary  to  equity  and  good  conscience  at  least  to 
have  g-iven  such  effect  to  the  statement  of  an  old  man  stricken 
with  mortal  disease  who  so  soon  withdrew  it  and  who  died  a  little 
more  than  a  month  afte^'.  Defendants  donees  are  in  the  same 
position  now  as  they  would  have  been  in  the  donor's  lifetime.  His 
death  cannot  validate  a  gift  which  was  invalid  against  him.  The 
widow's  admission  has  been  rightly  disregarded  by  the  lower 
Court,  as  the  consideration  for  it  is  obviously  the  agreement 
executed  by  Chaudhri  Khem  Singh,  the  father  of  the  donees,  the 
very  day  her  application  for  mutation  was  executed. 

We  uphold  the  decree  of  the    District  .Judge   and  dismiss  this 
appeal  vrith  costs. 

Appeal  dismissed. 

O)  /.  L.  /?.,  IV  All.,  40.  (^)  38  P.  R.,  1899. 

(»)  I.  L.  E.,  XX//Z  Bom.,  131.      (^)  /.  L.  B.,  XI  Cede,  121. 
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No.  46. 

Before  Mr.  Jufitice   ClarJc,  Chief  Judye. 
r  DEBI  SAHAI,-(Plalntipf).— APPELLANT, 

AppKitATE  Side.  ^  Versus 

(  GANESHILAL  AND  OTHERS,- (Dkffnpantr),— 

RESPONDENTS. 
Civil  Appeal  No.  921  of  1900. 

Principal  and  agent — Baclni  (iragering)  contrncts—Void  contract — Suit 
for  profits  received  hy  defendants  as  plaintiff's  arievts—LiahiUtij  of  agent  to 
render  aerovnts  to  his  principal— Contract  Act,  1872,   Sections    30  and  213. 

Defendants  as  plaintiff's  agents  arranged  with  third  pai-ties  for  the 
delivery  to  plaintiff  of  20,000  maunds  of  {>r.im  ou  a  certain  date,  and  three 
weeks  after  sold  the  said  gram  as  his  agents  at  a  profit ;  the  plaintiff  sued  the 
dpfendBntti  for  differences  between  the  purchase  and  sale  price  after  deduct- 
ing the  commission  to  wliich  the  defendants  wei-o  entitled.  The  defendants 
admitted  the  pnrcliases  and  sales  but  pleaded  that  the  triinsactions  were 
hadni  and  that  they  had  realized  no  profits. 

i?eW,  that  as  there  was  never  any  intention  that  the  grain  shonld  be 
delivered,  and  it  was  only  intended  that  differences  shonld  be  settled,  the 
transactions  were  iadni  and  void  under  Section  30  of  the  Contract  Act,  bnti 
not  illegal,  and  the  defendants  were  liable  to  theplaintill  for  any  profits 
received  by  them. 

The  defendants  as  agents  being  bound  to  render  proper  accounts  to  (he 
plaintiff,  under  Section  213 of  the  Act,  whicli  they  b.ad  failed  to,  and  in  the 
absence  of  any  objection  on  their  behalf  as  to  tlio  amonnt  of  ]n'nfits 
calculated,  the  plaintiff  was  entitled  to  a  decree  for  the  amonnt  claimed. 

Ragnath  Saliai  V.  MamraJ  (^)  tmdTelu  Mai  v.  SubhaSingh  (-)  follow- 
ed.    Doshi  Talaishi   v.  Shoh  Djawsi  Vehi  (='  i  distinguished. 

Fwther  appeal  f I oin  the  Decree  of  W.A.  ][(trvi>t.  Esquire,  Vlrisinnnl 
Judge,  Delhi  Division,  (Jited  1  \t]i  May  1900. 
Lai  Cliand,  for  appellant. 
Madan  (iopal,  for  respondents. 
The  judgment  of  tlio  learned  Chief  Jude;e  was  as  iollows: — 

\'2th  Fehy.  1901.  Clark,  C.  J.— The  allegations  in  tlio  ])laiiit  weio  tliat  defend- 

ants as  plaintiff's  agents  on  14th  Sawan  Sttdi,  t^avibat  19o;{,  ar- 
ranged with  third  parties  for  the  delivery  to  plaint  ilT  of  20,000 
niannds  of  gram  on  the  21st  Oetoher  18P()  nt  rates  of  TJe.  1-14-9 
and  Ke.  1-14-8]  per  maund. 

That  defendants  as  plaintiff's  agents  some  three  weeks  after 
on  7th  Bh'ulon  Sndi  Sambat  19r>;},  sold  the  said  20,000  maunds 
realizing  the  prices  at  Re.  1-15-9,  Re.  1-15-8|  and  Re.  1-15-7^ 
per  maund. 

(')  80  P.  i?.,  1893.  (*)  90  P.  B.,  1880. 

{■■')  I.  L.  R,  Xlir  Bom.,  227. 
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The  clefentlants  wm'o  oiUitled  to  i  annas  per  cent,  commission 
on  the  purchase  and.  sales,  that  after  deducting  tliis  the  plaintiff 
was  entitled  to  Rs,  1,100,  which  he  claimed  from  defendants 
with  Rs.  100  interest  at  G  per  cent,  per  annum. 

Defendants  admitted  the  allegations  in  the  plaint,  but  plead- 
ed that  the  transaction-^  were  bnini  and  that  they  had  realized 
no  profits. 

Both  Courts  have  found  that  the  transactions  were  badni,  and 
I  see  no  reason  to  differ  irom  them,  I  think  that  there  was  never 
any  intention  that  the  gram  should  be  delivei*ed,  it  was  only 
intended  that  differences  should  be  settled. 

The  Divisional  Judge  following  U'lf/mifh  Suhniv.  Mamra;  (^), 
has  rightly  held  that  defendants  ai-e  linble  to  plaintiff  for  any  profits 
receiv(>d  by  them.  'J1iat  judgment  laj-s  down  that,  "  under  Section 
'•  222  of  the  Indian  Contract  Act,  plaintiff,  as  defendants'  employer, 
"  is  bound  to  indemnify  his  agent  against  the  consequences  of  all 
"  lawfnl  acts  done  by  such  agent  in  exercise  of  the  authority  confer- 
"  red  upon  him.  As  pointed  out  in  Te'.ii  Mai  v.  yuhJia  Si)i(jJi  {^), 
"  wagering  contracts  are  under  Section  30  of  the  Contract  Act 
"void,  but  not  illegal,  and  therefore  when  the  agent  or  brok'ei' 
"  has  paid  losses  incurred  by  the  employer  in  the  ladni  or  wagering 
"  transaction,  such  losses,  together  mth  his  brokerage  fees,  can  be 
"  recovered  by  suit,  the  contract  with  the  broker,  which  is  collatei-al 
"  to  the  wagering  contract,  not  being  tainted  with  iHog^lity  by 
*'  reasons  of  its  connection  with  the  wagering  contract.'" 

That  was  a  cnso  whei-e  the  principal  was  held  liable  to  his 
agent,  but  the  sim  >  reasons  apply  to  make  the  agent  liable  to  his 
jnHneipal. 

Counsel  for  defendants  quoted  DosKi  TuInksJti  v.  Shah 
U/amsi  Velsi  (')  against  the  liability,  but  this  case  was  decided 
under  Bombay  Act,  III  of  1865,  which  provided  that  contract  col- 
latoi'al  to  wagers  cannot  support  a  suit,  but  if  it  had  not  luvn 
for  that  local  Act,  the  liability  would  have  been  i-ecogni.sed. 

So  far  I  am  in  agrc^ement  with  the  Divisional  Judge,  who 
holds  that  defendant  is  liable  for  anything  that  he  received.  The 
Divisional  Judge  then  goes  on  to  say  that  there  is  no  proof  that 
defendant  realized  anything ;  he  says  :  "Plaintiff  urges  that  de- 
"  fendants  must  have  realized,  and  that  in  order  to  avoid  having 
"  to  pay  these  realizations  to  the  principal  they  had  destroyed 
"their   account  books.     This  is   veiij   hlely^  hut    it  is  possible  to 


(')  80  P.  R.,  1895.  (•-)  90  P.  R.,  1880. 

(3)  I.  L.  n.,  24  Bom., -227. 
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"  conceive  that  defendants  desti-oyed  ilioir  hooks  in  oixler  to 
"  destroy  evidence  against  some  otlior  ])rincipal  or  principals  in 
"  cases  where  profits  had  been  reahzed,  and  that  no  profits  liad 
"  been  reahzed  in  phaintiff's  case.  The  vanishing  of  the  books 
"  is  undoubtedly  a  matter  against  defendants,  but  then  in  wager- 
"  ing  transactions  I  am  of  opinion  that  those  concerned  are  not 
"  entitled  to  the  benefit  of  any  presumption  such  as  those  above 
"  described,  espacially  -jvhen  the  exact  sum  of  profit  cannot  be 
"  ascertained  and  cannot  be  checked  by  any  means,  for  the  names 
"  of  plaintiff's  purchasers  are  not  i-ecorded  anywhere.  Under  these 
"  circumstances  it  appears  to  me  that  the  person  who  entered 
"  into  wagering  transactions  should  suffer  for  not  having  secured 
"  evidence  in  support  of  his  claim.'' 

I  am  unable  to  agree  with  the  views  here  expressed  by  the 
Divisional  Judge,  the  possibility  that  defendants  may  have 
destroyed  their  books  in  order  to  avoid  debts  to  other  principals  is 
an  unfounded  assumption  by  the  Divisional  Judge.  Defendants' 
statement  was  that  they  lost  the  books  when  bringing  them  to 
Coiu-t.  I  disbelieve  this  explanation,  as  the  Divisional  Judge 
did,  and  think  that  defendants  are  keeping  back  the  books  to 
avoid  just  claims. 

Under  Section  213  of  the  Conti^act  Act,  defendants  were 
bound  to  render  proper  accounts  to  plaintiff,  but  defendants  have 
not  only  kept  back  their  books  but  they  have  failed  to  give 
plaintiff  any  particulars  ;  tliey  have  said  they  do  not  know  the 
names  of  the  pui^chasers  of  the'  gram  ;  they  have  admitted  that  in 
some  cases  they  received  the  profits  from  sale  transactions.  'J'he 
•  view  of  the  Divisional  Judge  that  plaintiff  is*  not  entitled  to  any 
presumption  arising  from  defendants'  destruction  of  the  books 
because  the  transactions  were  wagering  transactions  is,  1  think, 
wrong.  The  contract  between  plaintiff  and  defendants  was  collat- 
eml  to  the  wagering  contracts  and  was  a  lawful  one,  and  as  plaintilT 
can  recover  on  the  contract,  lie  is  entitled  to  the  usual  presumption 
ai-ising  from  defendants  making  away  with  evidence  which  might 
be  used  against  them. 

The  decision  of  the  case  turns  on  the  question  whether  the 
onus  lay  on  defendants  of  showing  that  they  had  not  received  ili(> 
profits  of  the  sales  of  plaintiff's  gram. 

Defendants'  position  in  this  case  seems  to  be  veiy  nmch  the 
same  as  the  position  of  defendants  in  llagnafh-  Sahai  v.  Mnmraj  ( ' ), 
and  defendants  (agents)  in  that  case  undertook  the   settlement  of 

all  differences  arising  out  of  the  badni  transactions. 

•      (•)  80  P.  R.,  1895. 


May  1901.  ]  CIVIL  JUDGMKNTS— No.  47.  15.' 

In  this  case  plaintiff  is  a  resident  of  Ferozepore  and  defend- 
ants are  residents  of  Bliatinda ;  Ave  find  defendants  buying  for 
plaintiff  and  selling  again  for  plaintiff  without  disclosing  the 
names  of  the  purchasers,  and  plaintiff  accepting  the  sale  and 
entering  it  up  in  his  account,  and  shortly  after  writing  to  plaintiff 
and  complaining  that  the  differences  had  not  been  sent  him.  The 
natui-e  of  the  transaction  goes  to  show  tliat  defendants  wei*e  i-espon- 
sible  to  plaintiff  for  payment  of  the  differences  ;  plaintiff  had  no 
means  of  judging  of  the  solvency  of  the  purchasers,  whose  names 
lie  did  not  know. 

This  opinion  is  confirmed  by  the  non-production  by  defendants 
of  the  books  which  Avould  have  shown  whether  defendants  had 
i-ealized  the  profits  or  not. 

I  hold  that  it  lay  upon  defendants  to  show  that  they  had 
not  realized  the  profits  of  the  sale  of  plaintiff's  gi'am  to  third 
jHjrsons  and  they  have  not  done  so. 

No  objection  lias  been  taken  by  defendants  as  to  tlie  amount 
of  profit  calculated  by  plaintiff,  lis.  1,200.  I  accept  the  ap^Kjal 
and  give  a  decree  for  Rs.  1,200  with  costs  throughout. 

Appeal  aiiviceJ. 


, 


No.  47. 

Before  Mr.  Justice  Reid. 

BAWA  SANT  SINGH,— (Plaimiff),— APPELLANT, 

Verbus  }  Appkllate  Sidk. 

c;ANGA  SINGH  AND   OTHERS,- (DEFiixi.A.M6),— 

RESPONDENTS. 

Civil  Appeal  No.  773  of  1900. 

Custom—  Succoislon — Chundavaiid  and  pagvand —  Bedi   Kliafns  of  inauza 
Cl^acinda,  ialisil  Zafarical,  Sialkot  District, 

In  II  ciiso  to  wLicli  the  parties  were  Bedi  Kliatris  of  mama  Chaviuda, 
ZafarvTal  tulisil,  Sialkot  District,  found  that  the  plaintifif  bad  failed  to 
establish  his  allegation  that  the  parties  wore  goverucd  by  the  Chundaiatut 
rule. 

Further  appeal  from  the  Decree  of  liai  Bahadur  So'Uii  lltikm 
Singh,  Divisional  Judge,  Sialkot  Division,  dated  4:th  April  1900. 
Gobind  Ram,  for  appellant. 
Sangam  Lai,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  folloAVs :  — 

Reid,  J. — The  question  for  decision  is   whether  the  chundaiand    IMh  Fehy.  190J, 
or  the  pagvand  rule  of  succession  governs  Bedi   Khatris  of  mauz.i 
Chawinda,  tthsil  Zafarwal,  Sialkot  District. 
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The  plaintiff-appellant,  wLo  claims  lialf  the  estate  left  by  his 
father,  alleges  that  the  chnndavand  rule  governs  the  family,  and 
relies  on  the  Settlement  record  of  rights  of  1855 ;  a  decision  of  the 
22nd  May  1872,  by  a  Tahsildar  Munsiff,  in  a  suit  filed  by  him 
against  the  respondent,  Ganga  Singh,  at  the  time  a  minor, 
unrepresented  by  a  guardian  ad  litem,  Avhich  was  not  appealed ; 
the  evidence  of  one  witness,  who  deposed  that  the  chumiavcpul 
rule  governs  the  parties,  and  the  evidence  of  the  village  patwari, 
^  who  had  been  in  office  for  three  years  only,  and  who  deposed,  when 
examined  by  interrogatories,  that  he  had  discovered  three  instances, 
in  the  Settlement  proceedings  of  1865,  in  which  that  rule  was  follow- 
ed. He  did  not  mention  those  instances  when  examined  as  a  wit- 
ness in  Court,  and  counsel  for  the  appellant  is  unable  to  state  the 
dates  of  those  instances. 

The  respondents  rely  on  the  evidence  of  three  witnesses,  wlio 
deposed  that  the  pagvand  rule  governed  the  parties  :  on  a  decision 
l>y  a  Settlement  Superintendent,  February  6th,  1866,  in  the  suit ; 
Chanda  Singh  and  others  v.  Gunda  Singh;  on  the  Settlement 
record  of  1865,  which  declared  pagvand  to  prevail  except  in  taheil 
Zafarwal,  where  chundavand  prevailed ;  and  on  the  Settlement 
record  of  1892-93,  which  declared  pagvand  to  have  superseded 
chundavand  among  all  tribes  except  among  the  Bhatti  Ra jputs  of 
the  Darp  and  Khadir  assessment  circle  of  the  Raya  t  ah  til. 

The  Settlement  Officer  added,  "  There  is  now  no  question  that 
"  all  the  tribes  who  have  been  consulted,  with  the  exception  noted 
"  above,  repudiate  the  chundavand  law.''  Counsel  for  the  appellant 
fi-aukly  admits  that  the  decision  of  1872  does  not  bind  the  i-espon- 
dents,  and  he  cites  it  merely  as  an  instance  of  a  judicial  decision  in 
favour  of  chundavand.  Having  regard  to  the  tribunal  in  which 
the  suit  was  instituted,  to  the  fact  that  the  defendant  was  an  un- 
x-epi-esented  minor  and  to  the  fact  that  no  appeal  was  filed  tlie  deci- 
sion carries  little  weight. 

On  the  evidence  before  me  I  hold  that  the  plaintiff-appellant 
has  failed  to  establish  the  allegation  that  the  parties  are  o-overaed 
))y  the  chundavand  rule  and  to  rebut  the  presumption  raised  by 
the  Settlement  records  of  1865  and  1892  in  fnvonr  of  \\\o  pagvand 
rule. 

The  appeal  fails,  and  is  dismissed  with  eo.sts. 

A/pud  dinutcii^td. 
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No.  48. 

Before  Mr.  Justice  Clark,  Chief  Judge. 

MINA  MAL,—(Defekdant),— PETITIONER,  J 

Versus  >   Revision  Side. 

RAT  BAHADUR  HARDHIAN  SINGH,— (Plaintiff),—         ! 

RESPONDENT. 

Civil  Revision  No.  ^05  of  1901. 

Civil  r.-ocedure  Code,  1882,  Sectiovfi  688  (24),  022  and  6i7~Appeal— 
Guardian  and  Words  Act,  1890,  ;S'c^^/o)/.^■  12  and  48 — Order  of  District  Judpe 
fixincj  the  Jce  (fa  cvriodion  of  the  iiropcrly  of  the  uard  apj-)oinied  under  Sec- 
tion 12 — Bcvision  —  Fiiiijah  Covrtf:  Act.  1884,  Section  70. 

Held,  that  no  appeal  lies  from  an  orrler  of  a  District  Judge  fixing  the 
fee  of  a  custodian  of  the  property  of  a  ward  appointed   under  Section  12  ' 

of  the  Guardian  and  Wards  Act,  1S90,  but  that  such  an  order  can  be 
revised  under  the  authority  of  Section  48  cf  that  Act,  Section  70  of  the 
Punjab  Courts  Act  of  1899  although  it  repealed,  re-enacted  in  a  modified 
form  Section  622  of  the  Civil  Procedure  Code. 

Pttiticn  for  revision  of  the  order  <f  W.  A.  Harris,  Esquire, 
Divisional  Judge,  DelJii  Divinon,  dated  l&h  June  1900. 
Parker,  for  petitioner. 
Oertel  and  Shadi  Lai,  for  respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows : — 

Clark,  C.  J. — The  District  Judge  tinder   the  Guardian  and    1.5/A  Fehj.  1901. 
Wards  Act  has  fixed  the  fee  of  a  cnstcdian  of  the  property  of  the 
ward  appointed  under  Section  12  of  tlic  Aci  at  Rs.  2,000. 

The  minor  (who  has  now  come  of  age),  Mina  Mai,  and  the 
custodian,  Rai  Bahadav  Hnrdhinn  Singh,  hoth  appeal  against 
this  order. 

The  appeal  professes  to  ho  nnder  Section  588  (24),  Civil  Pro- 
cedure Code,  referring  back  to  Section  508,  Civil  Procedure  Code, 
but  Section  503,  Civil  Pi'ocedure  Code,  refers  to  property  "  the 
"  subject  of  a  suit  or  under  attachment,"'  and  no  appeal  lies  under 
Section  503,  Civil  Procedure  Code,  as  the  property  is  not  of  this 
nature.  . 

It  is  then  argued  that  nndej:*  Section  647,  Civil  Procedure 
Code,  Sections  503  and  ^^SS  (24),  Civil  Procedure  Code,  are  made 
applicable  and  a  right  of  appeal  given. 

But  it  has  been  held  that  an  appeal  must  be  given  by  Statute 
or  an  authority  equivalent  to  it  and  in  deciding  whether  an 
appeal  lies  the  nature  of  the  order  must  be  regarded.  {Minahshi 
Naidu  V.  Subramanya  Sastri  (^). 

(»)  I.  fv.  B.,  XI  Mad.,  26. 
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I  Lold  therefore  that  no  a])pcal  lies.  I  am  then  askctl  to 
take  up  the  case  on  i-evisiou. 

The  question  then  arises  whether  a  revision  lies.  Under  Sec- 
tion 48  of  the  Guardian  and  Wards  Act  a  revision  is  allowed  under 
Section  622,  Civil  Procedure  Code,  hnt  Section  622,  Civil  Procedure 
Code,  has  been  repealed  by  Section  6  of  the  Punjab  Comts  Aci, 
XXV  of  1899-  can  this  section  be  considered  io  re-enact  Section 
622,  Civil  Procedure  Code  ? 

The  question  is  an  important  one,  and  if  Section  622,  Ci\  il 
Procedure  C-ode,  is  not  to  be  considered  re-enacted  the  right  of 
revision  under  the  GuaiTliaii  and  Wards  Act  anrl  oihei-  special 
Acts  is  lost. 

Section  8  of  the  Genei^l  Clauses  Act,  X  of  1897,  provides  that 
where  an  Act  "  repeals  and  re-enacts  with  or  withoirt  modifica- 
"  tion  any  provision  of  a  former  enactment  then  references  in 
'•  any  other  enactment  or  in  any  instrument  to  the  provision  so 
"  repealed  shall,  unless  a  different  intention  appears,  be  construed 
"  as  references  to  the  provision  so  re-enacted." 

Section  6,  Act  XXV  of  1899,  substituted  a  new  section  foj 
Section  70  of  Act  XVIII  of  1884,  this  last  section  was  a  section 
modifying  Section  622,  Civil  Procedure  Code,  in  its  application 
to  the  Punjab. 

It  seems  to  me  then  that  the  effect  of  Section  6  was  to  repeal 
and  re-enact  with  modifications  Section  622,  Civil  Procedure  Code, 
and  that  the  reference  in  Section  48  of  the  Guardian  and  Wards 
Act  must  be  construed  as  a  reference  to  Section  6  of  Act  XXV 
of  1899. 

The  substituted  section  (Section  6,  Act  XXV  of  1899),  was 
really  a  re-enactment  with  modification  of  Section  70  of  Act  XVJII 
of  1884  and  that  part  of  Section  40  of  that  Act  which  dealt  with 
what  is  known  as  the  certificate  appeal. 

Whether  the  whole  of  the  substituted  section  or  only  such 
part  as  is  a  re-enactment  with  modifications  of  Section  622,  Civil 
Procedure  Code,  is  to  be  considered  as  referred  to  in  Section  48 
of  the  Guardian  and  Wards  Act,  is  a  question  which  need  not  be 
decided  on  the  present  revision. 

I  hold  that  a  revision  does  lie,  and  will   now  heai-   arguments 

of  counsel  on  the  merits. 

(Tlie  remainder  of  the  order  Js  not  mn^prial  for  the  purposea   (A    tln> 
report— Ed.,  P.  R.) 
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No.  49. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Maude. 

ATMA  RAM,— (Plaintiff),-APPELLANT,  j 

Versus  \  hvtv.LtKtn  Sioe. 

DEVI   DYAL  AND  ANOTHEK,,-(DePENi>ANis),-  3 

RESPONDENTS. 

Civil  Appeal  No.  758  of  1898.  ' 

I're-emption— Claim  based  on  vicinage  where  the  pre-cmptor  parted  uilh 
Ilia  oun  property  during  the  pendency  of  the  suit. 

Where  a  pre-emptor  filed  a  suit  for  pre-emption  of  a  dwelling-house  on 
the  ground  of  vicinage,  but  before  obtaining  a  decree  divested  himself  by 
gift  of  the  proprietary  right  in  the  lionse  the  title  in  which  gave  him  the 
right  to  sue. 

Held,  that  it  would  be  inequitable  to  decree  his  claim,  as  a  decree  inhif; 
favour  would  not  confer  upon  him  the  benefit  for  securing  Avhich  the  right 
of  pre-emption  exists,  namely,  the  enjoyment  of  his  own  pr()i)erty  without 
molestation  from  undesirable  neighbours, 

Sakina  Bihi  v.  Amiran  and  others  (')  and  Run  Gopul  v.  Piari  Lai  (») 
referred  to. 

Further  appeal  from  lite  decree  of  T.  J.  Kennedy,  I'Jiqnirc,  Ltvi- 
sional  Jtidge,  Mooltau  Division,  dated  28th  February  1898. 
Ram  Ijhaj  Datt,  for  appellant. 
Ishwar  Das,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Maude,  J. — In  this  case  the  plaintiff  sued  to  pre-empt  a  dwell-  '10th  Feby.  1901. 
iug-houso  on  the  gi'ound  that  it  adjoined  his  own  house.  The  suit 
was  instituted  in  August  1897,  but  during  the  pendency  of  it  the 
plaintiff  in  Octob>ir  of  the  sama  year  divested  himself  by  gift  of  the 
proprietary  right  in  his  own  house,  and  both  the  lower  Uoux'ts 
agreed  that  his  suit  must  be  dismissed  because  subsequently  to  tlic 
institution  of  it  he  had  parted  with  the  property,  the  proprietary 
right  in  which  gave  him  the  right  to  sue  for  pre-emption.  The 
sole  point  for  our  consideration  is  whether  that  decision  is  correct. 
,  The  contention  I'aised  on  behalf  of  the  appellant  is  that,  as  soon  as 
the  vendor  proposed  to  sell  the  house  in  dispute,  he  was  bound 
under  Section  13  of  the  Punjab  Laws  Act  to  give  notice  to  tlie 
plaintiff  of  the  price  at  which  he  was  willing  to  sell  the  proiierty, 
that  the  plaintiff  thus  acquired  an  inchoate  i-ight  to  purchase  it 
even  before  an  actual  sale  was  effected  and  that  the  moment  the 
sale  was  completed  the  plaintiff  derived  an  absolute  title  to  pre- 
empt the   property,    which   title   could  not  be  invalidated  by  any 

(')  I.L.  B.,  X  All.,  472.        («)  /.  L.  R.,  XKI  A 11.,  441. 
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subsequent  treatment  or  disposal  of  his  own  property.     In  suppoi-t 

of  this  contention  i*eh'ance  has  been   placed  on   a   decision   of   the 

Allahabad  High  Coui't  in  the  case  of  Sakina  Bibi    v.  Amira^i  and 

others  (^),  in  which  the  plaintiff's  share  in  a  village  out  of   Avhich 

her  claim  to  pre-emption  arose,  was  sold  (in  execution  of  a  decree 

in  another  suit)  between  the  date  on  which  her  suit  for  pre-emption 

was  dismissed  in  the  first  Court  and  that  on  which  the  High  Court 

decided  her  second  appeal.     It  was  held  that  the  High  Coui't  as  a 

Coiu-t  of  Appeal  had  only  got  to  see  what  was  the  decree  which  the 

Court  of  first  instance  ought  to  have  passed,  and  if  that  Court  had 

wrongly  dismissed  the  claim  the  plaintiff  could   not  be  pi'ejudiccd 

by  her  share  having  been  subsequently  sold  in  execution  in  another 

suit.     We  are  unable  to  see  that  this   decision  materially  supports 

the  present  appellant's  claim,  as  practically  what  was  decided  was 

that  the  duty  of  an  Appellate  Court  is  to  deteiminc  whethei-  ox-  not 

the  decree  appealed  against  was  correctly  passed,  without  reference 

to  events  which  have  occurred  after  the  decree  has  been  passed. 

On  the  other  hand  a  decision  of  the  same  High  Court  in  the 
case  of  Bam  0 opal  v.  Piari  Lai  {^)  deals  with  a  question  very 
similar  to  that  now  before  us,  and  the  decision  is  adverse  to  the  view 
put  forward  on  behalf  of  the  apjiellant.  The  right  of  pre-emption 
in  the  words  of  Section  9  of  the  Punjab  Laws  Act  is  a  right 
vesting  in  certain  pei'sons  to  acquire  "  specified  immovable  projx^rty 
"  in  preference  to  all  other  persons,"  and  the  existence  of  the  i^ight 
restricts  the  power  of  an  owner  to  sell  his  property  to  whomsoevei- 
he  may  please.  The  object  of  the  right  is  to  secui-e  to  persons 
tlie  peaceable  possession  of  their  own  property  without  annoyance 
fi'om  undesirable  neighbours,  and  the  existence  of  the  riglit 
necessarily  limits  the  power  of  an  individual  to  dispose  of  his  own 
as  he  wills,  and  prevents  him  fiom  showing  a  preference  to  any 
one  to  whom  he  may  wish  to  sell. 

The  acceptance  of  the  contention  of  the  appellant  in  the  present 
case  would  involve  an  interference  with  the  power  of  the  vendor  to 
dispose  of  his  property  as  he  pleased,  while  it  would  not  confci' 
upon  the  pre-emptor  the  benefit  for  secui-ing  which  the  light  of 
j)re-emption  exists.  In  the  absence  of  any  definite  rule  of  law 
icquiring  the  Courts  to  admit  the  justice  of  the  appellant's  claim, 
we  hold  that  it  would  be  quite  inequitable  to  decree  it.  The 
apiKjal  is  dismissed  with  costs. 

Appeal  distnuttd 


(f)I.  t,  R.,  X  All,  472.        (»)  I.  L.  B.,  XXI  Ail,  p.  441. 
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No.  60. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Maude. 
WARYAM  SINGH— (Plaintiff),— APPELLANT,  -. 

Versus  f  Appellate  Side. 

MUSSAMMAT  PREMON,— (Defendant),— KESPONDENT.      J 

Civil  Appeal  No.   15  of  1899. 

I  Marriage — Suit  for  a  declaration    that    the   defendant  is    not   the   lawful 

tcife  of  the  plamt  iff— Jurisdiction   of   Civil   Courts  to  entertain  such  a   suit 
when  an  order  for   maintenance  passed  under  Section  488    of  the   Criminal 
Procedme  Code  is  in  force  against  the  plaintiff. 
Held,  that  a  Civil  Court  has  jurisdiction  to  decide  whether  the  defendant 
waa  or  was  not  the  lawful  wife  of  the   plaintiff  at   the  time   the   suit  was 
instituted.     An  order  for  maintenance  passed  by  a  Magistrate  in  favour  of 
the  defendant  is  no  bar  to  such  suit. 
Further  appeal  from  the  decree  of  A.  E.  Hurry,  Esquire,  Divisional 
Judge,  Ferozepore  Division,  dated  the  9th  November  189S. 
Sangam  Lai,  for  appellant. 
The  judgment  of  the  Court   (so  fur  ab  is  material  for  the  pur- 
poses of  this  report)  was  delivered  by 

Maude,  J. — The  plaintiff,  Waryam  Singh,  sued  for  two  reliefs,  20th  Fcbv.  190L 
(I)  that  an  order  for  maintenance  passed  against  him  by  a  first 
class  Magistrate,  in  favour  of  the  defendant,  Mussaramat  Premon, 
might  be  set  aside,  and  (2)  that  the  defendant  bo  declared  not  to 
be  his  wedded  wife.  The  fii-st  Court  decreed  the  claim,  the  decretal 
order  being  that  Mussammat  Premon  is  not  the  legal  wife  of  the 
plaintiff,  Waryam  Singh,  and  that  she  is  not  entitled  to  receive 
maintenance  from  him.  On  appeal  the  learned  Divisional  Judge 
held  that  the  Munsif 's  ord6r  was  to  all  intents  and  purposes  an 
attempt  to  set  aside  a  maintenance  order,  and  that  the  Munsif  had 
no  power  to  give  any  such  decree  as  would  practically  set  aside  the 
Magistrate's  order.  The  appeal  was  therefore  accepted  and  the 
plaintiff's  suit  dismissed  in  toto.  From  this  decision  the  plaintiff 
has  appealed.  We  arc  so  far  in  accord  with  the  view  entertained 
by  the  Divisional  Judge  as  to  hold  that  a  decree  should  not  have 
been  passed  in  so  many  words  that  the  defendant  was  not  entitled 
to  receive  maintenance,  but  we  ai-e  wholly  unable  to  accept  what  we 
understand  to  be,  also  the  vicAv  of  the  learned  Judge  that  a  Civil 
Court  had  no  jurisdiction  to  examine  and  decide  the  question  whe- 
ther the  defendant  was  or  was  not  the  lawful  wife  of  the  plaintiff. 
The  procedure  prescribed  in  the  Code  of  Criminal  Px'ocedure  for  the 
disposal  of  applications  for  maintenance  is  of  a  somewhat  summary 
character,  the  evidence  is  recorded  in  the  manner  dix'ected  in  the  case 
of  summons-cases',  and  no  api^eal  lies  frcmi    the   ordei's   passed   by 
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the  Magistrate.  We  know  of  no  authority  for  the  view  that  the 
finding  of  a  Magistrate  for  the  pvu-poses  of  Section  488  of  the  Code 
of  Cri  iiinal  Procedare  that  the  relation  of  husband  and  wife  exists 
between  two  persons,  should  be  treated  as  though  it  were  the  formal 
adjudication  of  a  Court  with  matrimonial  jurisdiction.  We  hold, 
therefore,  that  the  Mnnsif  had  jurisdiction  to  decide  whetliei'  the 
defendant  was  or  was  not  the  lawful  wife  of  the  plaintiff  at  the 
time  when  the  suit  was  instituted,  and  if  it  be  finally  held  that  she 
is  not  his  wife,  no  doubt  a  declaratory  decree  to  the  effect  will  enable 
the  plaintiff,  on  application  to  the  Magistrate,  to  avoid  the  conse- 
quences of  the  order  of  maintenance.  We  accordingly  set  aside 
the  order  of  the  Divisional  Judge  dismissing  the  plaintiff's  suit. 

(The  remainder  of  the  judgment  is  not  material  for  the  purposes  of 
this  report.— Ed.,  P.  R.) 

No.  51 

Before  Mr.  Justice  Reid. 
KAKA  AND  OTHERS,- (Plaintiffs),— APPELLANTS, 

Versus 

RANJIT  SINGH  AND  OTHERS,- (Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  792  of  1900. 

Castum— Alienation— Alienation  brj   father  of  ancestral  land— Objection 

by  sons— Lobars  of  JaMsher,  tahsil  Jullundur,  District  Jullundur. 

Held,  that  the  plaintiffs  and  their  fathers  having  actually  cultivated 
land  for  a  considerable  period,  extending  over  several  generations,  though 
lohars  had  become  agriculturists,  and  even  thus  governed  by  the  custom 
prevailing  amongst  agricultural  tribes,  which  limits  the  alienation  of 
ancestral  agricultural  land  and  were  entitled  to  question  jbhe  alienation  by 
their  father. 

Khazan  Singh  and  others  V.  Maddi  and  others  ('),  Qmmuhh  v.  <,..,.;y.. 
lta,m  {"),  Utta7n  Singh  V.  Jhanda  Singh  (^),  and  jB<iw  Mai  v  Mussatimat 
Miran  {*),  referred  to. 

Further  appeal  from  the  decree  of  S.  Oliffurd,  Esquire,  AddiLiunal 
Divisional  Judge,  Jullundur  Divh'ion,  daffd  2()lli  Jun^  1900. 

Oertcl,  for  appellants. 

Madan  Gopal,  for  i^spondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

'2'''nd  Fehi  1901  Reid,  J. — This  is  a  suit  by  lohars,  residing  in  a  village  in  the 

.    Jullundur  tahsil  of  the  Jullundur  District,  for  jwssession  of  agri  - 

(')  122,  P.  R.,  1893.  (^)  21,  P.  R.,  1896. 

(')  81,  P.  R.,  1895.  C)  30,  P.  /.'.,  189G. 
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cultural  land  sold  by  their  father,  on  the  27th   August   1890,    by 
16  deeds  of  sale  for  Rs.  99-15-0  each. 

On  the  20th  March  1891  the  vendor  executed  a  sale  deed  of 
the  same  land,  to  his  son-in-law  Buta  for  Rs.  2,000,  and  on  the 
80tli  March  the  16  prior  vendees  applied  for  compulsory  registra- 
tion, which  was  effected  on  the  28th  April  1891,  the  vendor 
admitting  execution,  but  alleging  that  he  had  received  only 
Rs.  458  in  respect  of  the  16  deeds. 

■*"'  'On  the  21st  August  1891  the  plaintiff -appellants  instituted 
a  suit  against  one  of  the  prior  vendees  for  a  declaration  that  the 
sale  to  liim  did  not  affect  their  interest  in  the  share,  -purchased  by 
him,  of  the  land  in  suit,  and  obtained  a  decree,  subject  to  payment 
of  Rs.  28-10-0,  the  proportionate  share  of  Rs.  458,  which  was  found 
to  have  been  paid  in  respect  of  the  16  deeds. 

About  a  year  after  the  death  of  i\\Q  vendor  the  present  suit 
was  instituted. 

The  Courts  below  have  concurred  in  holding  that  the  items 
of  Rs.  748,  alleged  by  the  vendee-respondents  to  have  been  paid 
to  one  Data  Rnm  or  Mai,  Rs.  100  for  ornaments,  and  Rs.  60 
alleged  to  have  l)een  paid  to  one  Rai  Singh,  ai-e  fictitious,  and  I  see 
no  reason  to  differ  from  this  finding.  Tlie  circumstances  connected 
with  the  alleged  debt  to  Data  Ram  are  most  suspicious,  and  the 
evidence  of  the  payment  of  these  three  items  is  contradictory  and 
unsatisfactory. 

Had  the  respondents  come  into  Court  with  the  explanation  of 
the  transaction  suggested  by  the  learned  Divisonal  Judge  thev 
would  have  been  in  a  stronger  position. 

Rs^  300  were  apparently  required  by  the  vendor  for  a 
marriage,  but  the  respondents  set  up  three  specific  items  which 
they  have  failed  to  prove,  and  thesg  items,  with  the  Rs.  468, 
found  to  have  been  paid,  aggregate  Rs.  1,366,  leaving  only 
Us.  234  for  the  marriage,  for  which  no  payment  is  proved  io 
liiivo  been  made,  and  expenses  of  execution. 

The  utmost  that  can  be  allowed  is  the  Rs.  458  allowed  by 
thn  Court  of  first  instance,  in  the  absence  of  evidence  that  the 
sum  required  for  the  marriage  was  paid  by  the  vendees. 

Both  Courts  have  concuiTed  in  holding  that  the  appellants 
were  entitled  to  question  the  alienation  by  their  father,  on  the 
ground  that,  though  Inhars,  they  have  become  agriculturists  and 
are  governed  by  the  customs  provaib'ng  amongst  agricultural 
tribe  and  not  bj  Muhamraadan  Law, 
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On  the  evidence  on  the  record  I  hold  tliat  the  apj^llants  and 
their  ancestors  have  actually  cultivated  the  land  in  suit,  and  that 
the  land  has  been  in  the  family  for  a  considerable  period,  extending 
over  several  generations. 

In  the  Settlement  Records  of  1880-86  they  were  recorded 
as  cultivating  their  own  land,  and  the  evidence  that  they  had 
become  agriculturists  is  of  sufficient  weight  to  shift  the  bunlen  of 
proof  on  to  the  respondents,  who  adduced  no  evidence. 

Counsel  for  the  respondents  cites  Khazan  Singh  and  olkers  v. 
Mndili  and  others  (^),  Gnnnukh  and  another  v.  Qanc/a  Ram  and 
anothnv  ("),  and  an  unpublished  ruling  of  a  Division  Bench  of 
this  Court,  Civil  Appeal  No,  1499  of  1897,  all  of  which  are  distin- 
guishable frem  the  present  suit.  In  Khnzan  Singh  v.  MuUdi  (^) 
the  plaintiffs  were  first  con  sins  of  the  vendor,  the  parties  being 
Bedis  of  tahsil  Garhshankar,  Hoshiarpur.  It  was  found  that  the 
founder  of  the  family,  great-grandfather  of  the  parties,  came 
from  Dera  Nanak,  a  stronghold  of  Bedis  as  a  sacerdotal  class, 
and  came  only  as  a  jagirdar. 

In  Ourmukh  v.  Ganga  Bam  (*)  the  plaintiffs  and  the  alienor 
were  cousins,  and  were  Brahmins  of  tahsil  Moga,  Perozepore, 
who  were  not  proved  to  be  agriculturists. 

In  the  1897  case  issues  were  remanded  on  the  30th  March 
1900,  and  the  appeal  has  not  been  finally  decided,  according  to 
counsel  for  the  respondents.  The  Court  found  that  it  had  not  been 
shown  whether  the  parties,  Rawals  of  iaiisil  Nurpur,  Kangra,  or 
their  ancestors,  themselves  engaged  in  the  pursuit  of  agriculture. 

Counsel  for  the  appellants  cites  Utiam  Singh  and  others  v. 
Jhanda  Singh  and  others  (^)  in  which  the  parties  were  Bedis  of  the 
Hoshiarpur  District,  and  Bam  Mnl  and  others  v.  Muesammat  Miran 
and  others  (^),  in  which  the  parties  were  telis  of  the  Lahore 
District,  and  in  the  last  Jullundur  Settlement  Report,  2,389  acres 
of  cultivated  land  are  recorded  as  owned  by  lohare  in  the  district. 

On  the  authorities  and  the  evidence  I  concur  with  the  Courts 
below  in  holding  that  the  appellants  and  their  father  were 
agriculturists,  governed  by  the  custom  which  limits  iho  alienation 
of  anfestral  agricultni-al  land. 

T  decree  the  appeal  and  restore  the  deci'ee  of  the  Court  of  first 
instance,  setting  aside  the  decree  of  the  lower  Appellate  Court. 

The  respondents  will  pay  the  costs  of  the  appellants  in  the 
Lower  Appellate  Court  and  in  this  Court. 

Appeal  allowed. 

0)  122,  P.  It.,  1893.  (")  21,  r.  11.,  1890.         ~ 

(')  81,  P.  B.,  1895.  (*)  30,  P.  ie.,  1806. 
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No.  52. 

Before.  Mr.  Justice  Chatterji  and  Mr.  Justice  Maude. 

ALAM  AND  OTHERS,~(Plaintiffs),— APPELLANTS, 

Versus 

AKBAE  ALl,— (Defendant),— RESPONDENT. 

Civil  Appeal  No.  1199  of  1898. 

Custom^ Aijriculticrists— Succession   to  the  estate  of  a  female  inherited 
from  her  father. 

In  a  suit  for  succession  of  land  oft  by  a  fenuilo  who  harl  iuhcrited  it 
from  lier  father,  and  who  first  married  her  cousin  and  by  him  had  a  son, 
and  who  after  her  first  husband's  death  married  another  man  by  whom  she 
had  three  sons. 

Udd,  that  the  son  of  the  first  marriage  could  not  exclude  the  sons  of 
the  second  marriage  on  the  ground  that  lie  was  the  collateral  of  the  original 
owner. 


Tiie  collaterals  of  a  deceased  person  who  has  been  succeeded  by  a 
female  as  his  heiress  have  no  locus  standi  with  regard  to  his  property  so 
long  as  the  female's  male  lineal  descendants  arc  in  existence. 

Farther  Appeal  from  the  decree  ofG.  L.  Smith,  Esquire^  Divisional 
Jadije^  liawalplndi  Division,  dated  ilh  August  1898. 
iluhammad  Shaffi,  for  appellants. 
Daulat  Ram,  for  i-espoudent. 
The  judgment  of  the  Court  was  delivei-ed  by 

Maude,  J. — Fazal  and  Shauias  were  brothers,  the  formci' 
having  no  sons,  but  a  daughter  Mussammat  Nadiran,  and  the 
other  brother  having  two  sons,  Hayat  and  Karam-ullah.  Hayat 
had  one  son,  Akbar  Ali,  the  defendant  in  the  present  case,  and 
Karam-ullah  had  a  son  Shai-af.  Mussammat  Nadiran's  first  hus- 
band was  her  cousin  Hayat,  Akbar  Ali  being  their  son.  Her 
second  husband  was  Kasam,  and  their  sons  are  the  plaintiffs.  The 
land  in  suit  is  the  land  which  Mussammat  Nadiran  inherited  from 
her  father  Fazal,  and  the  plaintiffs'  claim  is  that  they,  being 
three  in  number,  are  entitled  to  three-fourths  of  the  land  inherited 
by  their  mother  from  their  grandfather  Fazal,  while  the  defend- 
ant's contention  is  that  he  is  entitled  to  the  whole,  as  he  alone 
of  the  sons  of  Mussammat  Nadiran  is  a  collateral  of  Fazal, 
through  his  father  Hayat.  The  first  Court  decreed  the  claim,  but 
the  Divisional  Judge  on  appeal  accepted  the  view  put  forward  by 
the  defendant,  and  dismissed  the  suit. 

We  arc  of  opinion  that  the  order  of  the  first   Court  was  coi- 
t'oct,     Whether  the  male  collateral  relatives  of   Fazal  could  havo 


22nd  Fehj.  1901. 
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successfully  contested  Mussammat  Nadiran's  succession  to  her 
father's  property  immediately  on  his  death,  we  are  not  concerned 
to  decide,  but  they  did  not  then  attempt  to  contest  it.  In  1 872 
Akbar  AH  and  his  cousin  Sharaf  brought  a  suit  to  eject  Mussam- 
mat Nadiran  from  the  land,  but  were  unsuccessful  in  attaining 
that  object.  The  Tahsildar,  however,  went  out  of  his  way  to  give  a 
decree  which  was  not  asked  for  and  which  he  could  not  lawfully 
give,  namely  that  Mussammat  Nadiran  had  no  power  to  alienate 
the  propei-ty  from  her  deceased  husband  Hayat's  heirs.  As  she 
had  made  no  attempt  to  alienate  it,  the  plaintiffs  in  that  suit  had 
no  locus  standi  for  asking  for  such  a  decree,  nor  did  they  do  so. 
That  litigation  clearly  cannot  preclude  the  plaintiffs  from  now 
claiming  to  succeed  to  a  share  in  their  mother's  property. 

As  to  their  right  to  obtain  the  shares  sued  for  we  entertain  no 
doubt.  In  what  precise  manner  their  mother  came  to  succeed  to 
her  father's  land  does  not  appear,  but  that  she  did  succeed  is  in- 
disputable, and  where  a  person  (male  or  female)  out  of  the  ordinary 
line  of  succession  has  been  allowed  to  succeed  to  immovable  property, 
he  or  she  passes  on  the  property  to  the  heirs  in  the  male  line. 
(Cf.  Lehna  and  ethers  v.  Mussammat  Tliakri  and  another  (^),  Kahir 
Bakhsh  and  another  v.  Nabi  Balchsh  and  another  ('■^),  Sita  Earn  v. 
Raja  Ram  (^),  and  Rattigan's  Customary  Lmv,  para.  27,  Remark 
2).  There  can  be  no  question  of  the  collatcj'als  of  Tazal  claiming  to 
appropriate  the  land  once  owned  by  him,  so  long  as  his  daughter's 
male  lineal  descendants  are  in  existence.  This  is  the  principle 
acknowledged  generally  among  the  agricultural  tribes  of  the 
Punjab,  and  counsel  for  the  respondents  has  been  unable  to  ad- 
duce any  reasons  wliy  it  should  not  be  ackjiowledgcd  in  the  present 
case.  We  accui-dingly  accept  the  iippeul,  and,  reversing  the  order 
of  the  Divisional  Judge,  decree  the  plaintiffs'  claim  with  costs 
thrnii-rlioitt. 

t 

Appeal  alluived. 


(')  32  P.  R.,  18U3.         (•-)  40  P.  P.  180C. 
(=>)  12  P.  P.,  18'J2. 
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Full  Bench. 

No.  53. 

Before  Mr.  Justice  Clarh,  Chief  Judge,  Mr.  Justice  Reid  and 

Mr.  Jtistice  Chatterji. 

BAHADAR  SINGH— (Defendant) —PETITIONER. 

Vermis 


DESRAJ,-(Plaiktiff),  ^ 

I -RESPONDENTS. 


Revision  Side. 


PARMANAND,— (Defen  dant), 

Civil  Revision  No.  1123  of  1900. 

Hindu  Laio — Mitahahara— Joint  Hindu  family— Alienation  of  ancestral 
property — Suit  by  son  against  his  father  and  a  mortgagee  for  declaration  that 
the  morfgage  entered  into  by  his  father  should  not  affect  his  rights — Present 
payment — Legal  necessity — Liability  of  son  for  father^ s  debff:. 

In  a  suit  61ed  by  a  son  for  a  declaration  that  a  mortgage  of  ancestral 
property  executed  by  hig  father  for  an  advance  which  was  mado  at  the 
time  of  the  mortgage  and  which  was  not  for  any  family  necessity  shonld 
not  affect  his  rights. 

Hcld^  that  the  mortgage  not  being  for  an  antecedent  debt  was  not 
binding  on  the  son,  who  was  entitled  to  a  decree  "that  the  mortgage  (ji^a 
mortgage  should  not  affect  his  rights,  bnt  that  the  decree  would  not  bar 
the  mortgagee  from  enforcing  any  decree  which  he  might  obtain  against 
tije  father  for  the  amount  of  the  loan  against  the  ancestral  property, 
including  the  projierty  moi'tgaged, 

Semble. — A  money  decree  obtained  against  a  father  can  be  realised 
against  both  the  father's  and  son's  shares  of  any  ancestral  property  which 
may  be  attached  as  the  pious  obligation  of  a  son  to  pay  hia  father's  debts 
ainses  in  such  a  case. 

Charanjit  Singh  v.  Telu  Mai  (*),  Surja  Prasad  v.  Ouldb  Chand  (-), 
Sami  Ayyangar  v.  Ponnan  Mai  ('),  Kishen  Lai  v.  Oaruruddhivaja  Prasad 
Singh  (■•),  Badri  Prasad  v.  Madan  Lai  ('),  Khalil-ul-Bahman  v.  Gobind 
Pershad  ("),  and  Qanga,  Prosady.  AjxidhiaPershad  Singh,  (7)  followed.  Amar 
Singh  v.  Aziz  Din  (^),  andJaggan  Nath  v.  Tulsi  Das  (^)  referred  to. 
Petition  for  revision  of  the  decree  of  Maulvi  Inam  AU,  Divisional 
Judge,  Sialkot  Division,  dated  29lh  June  1900. 

Dhanraj  Shah,  for  petitioner. 

Shadi  Lai,  for  respondents. 

The  point  of  law  involved  was  referred  to  a  Full  Bench  by  the 
following  order  of  the  learned  Chief  Judge  in  Chamber — 

Clark,  0.  J.— On  28th  April  1894    Parmanand  mortgaged  a     14fA  Dec.  1900. 
house  and  half  shop  to  Bahadar  Singh  for  Rs.  300.  Plaintiff,  minor 

(1)  152  P.  R.  1888.  C)  /.  L.  B.,  XV  All.,  15. 

{"')  I.  L.  B.,  XXVII  Gale.,  762.       («)  I.  L.  B.  XX  Calc,  328. 
(*)  I.  L.  B.,  XXI  Mad.,  28.  (')  I.  L.  B.,  VIII  Calc,  1,31. 

{*)  I.  L.B.,XXT  All.,  2ii8.  O  33  P.  7?.,  1892. 

('••)  72  P.  B.,  1892. 
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son  of  Parmanand,  sues  for  a  decree   declaring  that  the  mortgage 
shall  not  affect  his  rights. 

The  mortgaged  propei-ty  is  ancestral  Rs.  300  was  taken  at  the 
time  of  the  mortgage, 

I  hold  that  there  is  no  proof  that  the  money  was  taken  for  an 
immoral  purpose,  and  also  that  it  is  not  proved  that  the  money 
was  taken  for  necessity. 

The  question  then  is  whether  plaintiff  is  bound  by  the  mort- 
gage. 

Cliaranjit  Singh  v.  Telu  Mai  and  another  {^)  is  in  favour  of 
plaintiff,  but  doubt  is  thrown  upon  the  judgment  by  Jaqan  Nalh 
V.  Tulsi  Das  (^),  and  Amaf  Singh  v.  Aziz-nd-Din  (^). 

I  refer  the  case  to  a  Full  Bench  for  decision  of  the  qucsliou 
whether  under  the  circumstances  stated  above  plaintiff  can  claim  a 
declai-atory  decree  that  the  moitgage  by  his  father  shall  not  affect 
his  rights. 

The  judgments  delivered   by  the  leamed  Judges  who  consti- 
tuted the  Full  Bench  were  as  follows  : — 
22nd  Feby.  1901.  Clark,  C.  J.— The  question  referred  may  be  restated  as  follows  : 

When  a  father  has  mortgaged  ancestral  propei'ty  for  a  pi-e- 
sent  advance  of  money — there  being  no  juoof,  on  the  one  hand, 
that  the  money  was  taken  for  immoral  puiposes,  or  on  the  other 
hand,  that  it  was  taken  for  necessity — is  the  son  entitled  to  a 
decree  that  the  mortgage  shall  not  affect  his  rights  ? 

In  Gharanjit  Singh  v.  Telu  Mdl  (^)  Sir  W.  Rattigan  held 
that  "  a  Hindu  father  has,  under  the  Mitakshra  Law,  no  absolute 
"  power  of  disposition  over  ancestral  immoveables,  except  for 
"  the  purpose  of  meeting  some  urgent  family  necessity,  the  person 
"  who  takes  a  mortgage  of  such  property  from  the  father,  in 
*'  consideration  merely  of  a  present  advance,  is  bound  to  establish, 
*'  in  a  suit  brought  by  a  son  to  challenge  the  validity  of  the 
"  alienation  so  far  as  it  affects  his  interests,  that  the  advance 
"  was  made  by  him  after  a  reasonable  and  fair  enquiry  which 
"  satisfied  him,  as  a  prudent  man,  that  the  money  was  required 
"  for  the  legal  necessities  of  the  family,  in  respect  of  which  the 
"father,  as  head  and  managing  member,  could  deal  with  and 
**  bind  the  ancestral  estate." 

Amar  Singh  v.  Azis-ud-din  (^)  referred  to  a  different  matter, 
namely  the  liability  of  ancestral  property  in  execution  of  decrees 


(»)  152  P.  B.,  1888.    HHlf      C)  72  P.  R.,  1898. 
(=>)  33  P,R.,  1892.  " 
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obtained   against  the  father  alone,  the  son  not  being   a  party  to 
the  suit. 

Mr.  Justice  Rivaz  there  says  "the  decree  was  undoubtedly 
"  obtained  for  an  antecedent  debt,  and  any  sale  which  followed 
"  in  execution  would  be  of  the  nature  of  an  involuntary  alienation 
"  for  a  debt  of  that  character.  The  above  view  rendei*s  it  un- 
"  necessary  to  consider  whether  the  broad  distinction  di\awn  in 
"  Charanjit  isitighw.  Tel ii  Mai  (^)  between  alienations  in  con- 
"  sideration  of  a  present  loan,  and  those  for  the  payment  of  ante- 
"  cedent  debts,  can  be  suppoi-ted  in  view  of  the  more  recent  expo- 
"  sitions  of  the  law  by  the  Judicial  Committee." 

Jagan  Nath  v.  Tulsi  Das  (^)  was  similar  to  Amar  Singh  v. 
Aziz-nd-din  (^) :  the  son  was  there  objecting  to  the  attachment  of 
property  attached  in  execution  of  a  decree  obtained  against  the 
father,  and  it  Avas  held  that  the  son  was  setting  up  liis  right 
against  the  creditor's  remedy  for  his  debt  and  that  lie  could  not 
do  that. 

There  arc  thus  two  distinct  questions — 

(1)  Whether  alienation  made  by  a  fathei'  For  a  pi-esent 
advance  without  any  family  necessity  is  binding  on 
the  son  ? 

(2)  When  a  money  decx'ee  lias  been  obiaincd  against  the 
father  and  ancestral  property  attached,  whether  the 
son's  rights  in  that  pioperty  can  be  sold. 

My  view  is  that  in  the  formei'  case  the  alienation  is  not  bind- 
ing on  the  son,  and  in  the  lailer  case  the  son's  rights  are  liable 
to  be  sold. 

In  the  former  case  the  pious  obligation  of  the  son  to  pay  his 
father's  debts  does  not  arise,    while  it  does  arise  in  the  latter  case. 

The  practical  result  to  the  son  is  often  the  same  in  both  cases, 
for  though  the  mortgagee  cannot  proceed  against  the  son's  estate 
on  the  strength  of  the  mortgage,  he  can  obtain  a  decree  against 
the  father  and  then  proceed  against  the  son's  estate. 

Surja  Prasad  and  another  v,  Golab  Chand  (*)  is  an  illustra- 
tion where  the  result  was  different.  The  mortgage  was  held  not 
to  be  binding  on  the  son,  but  it  was  held  that  the  mortgagee  would 
be  entitled  to  a  money  decree  against  the  son  not  upon  the  mort- 
gage security,  but  upon  the  simple  obligation  created  by  the  bond, 
which  was  barred  by  limitation. 

(^)  152  P.  B.,  1888.  (2)  33  P.  R.,  1892. 

C)    72  P.  R.,  1898.  (*)  I,  L.  B.,  XXYII  Calc.,  762. 
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Sami  Ayyangar  v,  Ponnaii  Mai  ( ^ )  contrasts  clearly  the  position 
of  the  son  in  the  two  cases.  It  was  held  that  '*  in  order  to  justify 
'*  a  sale  or  a  mortgage  by  a  father  so  as  to  bind  his  son's  share  of 
"  the  proi^erty  there  must  be  in  fact  an  antecedent  debt,  i.e.,  a  debt 
"  prior  to  the  mortgage  or  sale,  and  that  the  mortgage  was  not  bind- 
"  ing  on  the  son  in  respect  of  his  share,  but  that  this  would  not 
"  affect  the  right  of  the  plaintiff  to  proceed  against  the  son's  share 
'•  in  execution  of  the  decree,  treating  it  as  a  mere  money  decree." 

Kishan  Lai  v.  GarnruddMvaj'a  Trasad  Singh  {^)  rules  that 
"  it  is  now  settled  law  in  this  Court  since  the  case  of  Badri  Prasad 
"v.  Madan  Lai  (^)  that  a  son  can  be  sued  jointly  with  liis 
"  father  to  recover  a  debt  contracted  by  the  father  if  the  debt  had 
"not  been  contracted  for  purposes  sued  as  would  exonerate  the 
"  son  from  the  pious  duty  of  paying  his  father's  debt." 

In  Khalil-ul-Bahman  v.  Gobind  Per  shad  (*)  the  rights  of 
the  son  are  discussed  at  length,  and  it  was  held  that  in  the  case 
of  a  Mitakshra  family  consisting  of  a  father  and  minor  sons,  whore 
the  father  hypotliecates  ancestral  property,  there  being  no  proved 
necessity,  but,  on  the  other  hand,  no  proof  of  immoral  or  illegal 
purposes,  and  no  proof  that  the  lender  made  any  enquiry  as  to 
the  purpose,  the  debt  itself  is  an  antecedent  debt  m  ithin  the  rulings 
of  the  Privy  Council,  and  the  mortgagee  is  entitled  in  a  suit  against 
the  father  and  sons  to  a  decree  directing  the  debt  to  be  raised  out 
of  the  whole  ancestral  estate,  inclusive  of  the  mortgaged  property. 

In  this  case  the  Full  Bench  decision  in  Oanga  Prasad  v. 
Ajuiihia  Pershad  Singh  ('')  is  refeiTcd  to,  where  in  the  ca.se  of  a 
mortgage  made  for  present  advance  without  necessity  it  was  held  : 
"  The  mortgage  itself  upon  which  the  money  was  raised  could  not 
'*  be  enforced,  but  the  debt  so  contracted  by  the  father  being  itself 
"  an  antecedent  debt  within  the  rulings  of  the  Privy  Council, 
"  and  the  son  being  a  party  to  the  suit,  the  mortgagee,  not\>  itli- 
"  standing  the  form  of  the  proceedings,  would  be  entitled  to  a  decree, 
"  directing  the  debt  to  be  raised  out  of  the  whole  ancestral  estate 
"  Inclusive  of  the  mortgaged  property," 

On  page  403  of  Mayne's  Hindu  Law,  6th  edition,  is  given 
a  suggested  summaiy  of  the  decision  on  the  subject  of  liability 
of  a  son  for  his  father's  debts. 

I.  "  That  in  cases  governed  by  Mitakshra  Law  a  father  may 
"  sell  or  mortgage  not  only  his  own  share  but  his  son's  shares,  in 

(>)  /.  L.  B.,  XXI  Mad.,  28.         (•)  I.  L.  R.,  XXI  All.,  238. 
(3)  Z.  L.  R.,  XV  All.,  75.  {*)  I.  L.  R.,  XX  Calc,  328. 

(')  l.L.  B.,  VIU  Calc,  13], 
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"  family  property,  in  order  to  satisfy  an  antecedent  debt  of  his 
"  own,  not  being  of  an  illegal  or  immoral  character,  and  that  such 
"  a  transaction  may  be  enforced  against  his  sons  by  a  suit  and  by 
"  proceedings  in  execution  to  which  they  are  no  paiiiies." 

in.  "  That  a  creditor  may  enforce  payment  of  the  personal 
"  debt  of  a  father,  not  being  illegal  or  immoral,  by  seizure  and  sale 
"  of  the  entire  interest  of  father  and  sons  in  the  family  property, 
"  and  that  it  is  not  absolutely  necessary  that  the  sons  should  be  a 
"  party  either  to  the  suit  itself  or  to  the  proceedings  in  execution." 

On  page  426  it  is  stated  :  "  It  is,  therefore,  an  established  rule 

"  that  a  father  can  make  no  disposition  of  the  joint  property  which 

;  *•  will  prejudice  his  issue,    unless  he   obtains  their  assent,  if  they 

I"  are  able  to  give  it,  or  unless  there  is  some  established  necessity, 

I"  or  moral,  or  religious  obligation  to  justify  the  transaction." 

I  would,  therefore,  answer  the  reference  by  saying  that  in  the 
'circumstances  stated  the  mortgage  g'tct  mortgage  is  not»  binding 
on  plaintiff,  and  that  he  is  entitled  to  a  declaratoiy  decree  that 
the  mortgage  qua  mortgage  shall  not  affect  his  rights,  but  that 
this  decree  is  without  prejudice  to  the  rights  of  the  mortgagee  to 
enforce  a  decree  against  the  father  against  the  whole  ancestral  estate 
inclusive  of  the  mortgaged  property. 

Reid,  J.— I  concur  both  in  reasons  recorded  and  in  the  answer    23rd  Feby.  1901, 
to  the  reference. 

Chattepji,  J.— I  concur.  The  mortgagee  is  not  here  seeking  23r(2  Fehy.  1901. 
to  i^ecover  his  debt,  or  to  enforce  the  mortgage  against  the  share 
of  the  son,  but  it  is  the  son  who  is  suing  for  a  declaration  that  the 
mortgage  as  an  alienation  of  joint  propei-ty  is  not  binding  on  his 
interests.  He  is  entitled  to  this  declaration  as  the  mortgage  was 
not  effected  in  considex-ation  of  an  antecedent  debt  or  for  a  family 
necessity.  Had  the  mortgagee  been  suing  for  his  money  he  would 
have  been  entitled  to  a  decree  like  that  given  in  Khah'l-ul- Rahman 
v.  Gohind  Pershad  (}),  and  the  present  decree  will  not  affect  his 
i-emcdics  for  the  realization  of  his  debt. 

(')  I.  L,  B.,  XX  Calc,  328. 
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Full  Bench. 

No.  54. 

Before  Mr.  Justice  Chatterji,  Mr,  Justice  Robertson  and 

Mr,  Justice  Maude. 
r  UMAR  DIN  AND  OTHERS— (DEFENDANrs),-PETlTIONERS, 

Versus 
ALA  BAKHSH,— (Plaintiff),— \ 

AND  [  RESPONDENTS. 

NUR  DIN,— (Defendant),—        J 

Civil  Revision  No.  682  of  1900. 
Rtivision— Second  application  for  revision  after  decision  of  first  application 
—Review  of  order  passed  on  revision— Civil  Pi  ocedure  Code,  1882,   Sections 
G22  and  623. 

Held,  that  the  dismissal  of  an  application  for  revision  in  default  of 
appearance  does  not  bar  the  entertainment  of  a  second  application  for 
revision,  bat  whei-e  an  application  for  revision  has  been  entertained  and  an 
order  passed  after  consideration  o£  the  case,  a  second  application  for  revision 
should  not  be  received,  the  proper  remedy  being  for  the  applicant  to  ask 
for  a  review  of  judgment,  which  may  be  had  in  such  a  case. 

Vctilion    for    revision    of    the  decree   of  S.    S.  Harris,   Usjuire, 
Additional  District  Judge,  Rawalpindi,  dated  SOth  May  1899. 
Oci'tel,  for  petitioners. 
Parker  and  A.  K.  Mahi'oof,  for  i-espondents. 

The  judgment  of  the  learned  Judges  who  constituted  the  Full 
Bench  was  delivered  by 

Maude,  J.— The  question  referred  for  tlie  consideration  of  the 
Full  Bench  is,  whether  when  an  application  for  the  revision  of  an 
order  of  a  subordinate  Court  has  been  considered  and  decided  by 
a  Judge  or  Bench  of  this  Court,  a  second  application  can  be  enter- 
tained for  the  revision  either  of  the  subordinate  Court's  order,  or 
of  the  order  previously  passed  by  this  Court.  The  refei'ence  has 
arisen  out  of  an  application  which  was  described  as  a  petition  for  the 
revision  of  an  order  of  the  Additional  Disti-ict  Judge,  Rawalpindi, 
dated  May  30th,  1899.  A  previous  application  had  been  made  for 
the  revision  of  this  same  order,  and  had  been  fully  considered,  after 
notice  to  the  resi^ndcnts,  and  decided  by  a  Judge  in  Chambers,  who 
had  in  the  main  upheld  the  order  passed  by  the  subordinate  Court, 
but  had  modified  it  in  two  particulars. 

On  the  analogy  of  several  rulings  of  this  Coui*t  which  arc 
jrcncrally  to  the  effect  that  the  subsisting  decree  in  a  suit  is  that 
pronounced  |jy  the  Appellate  Court  of  ultimate  jurisdiction,   even 
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though  the  appeal  to  it   Ije    rejected   without  notice  to  the  re- 
spondents, it  was  argued  for  the  respondents  that  when  an  appli- 
cation for  revision  under  Section  622  of  the  Code  of  Civil  Procedure 
has   been  entertained  and  disposed  of  by  this  Court,  the  order  of 
this  Court,  whether  rejecting  the  application  or  interfering  with 
the  Subordinate  Court's  order,  is  itself  the  only  subsisting   order, 
ind  that  therefore  a  second  application,  though  nominally  made  for 
ie  revision  of   an   order   passed  by  a    sulwrdinate   Court,  is  in 
ility  an  application  for  the  revision  of  an   order  of   this   Court. 
i.nd  as  regards  this  point  it  was   urged   that   Section   622  of  the 
)de  does  not  apply  to  a  case  where  the  order  of  which  revision  is 
lught  is  one  passed  by  a  High  Court.    This  is  the  view   on  the 
^ttor  iioint  which  has  baen  taken  by  the  Bombay  High    Court   in 
Premji  Thriknm  Dns  (^).     With  regard   to  tlie  practice  of  this 
)urt  our  attention  was  invited  to  the  following   cases  :    Court   of 
^ards  X.    Fatteh    Singh  (2),  Bam  Singh  x.    Dewa  Singh  (•^)  and 
I'lhtn  Ohind  v.  Mussa:nmil  hulur  Hour  (^).    The  first  mentioned 
ISO   is   roally  not     iu   point    bacauso   there   an  application    iiad 
)een  made  to  sot  aside  an  order,  passed  in    default  of  appearance, 
rejecting  a   petition   for    revision,    and  the  Judges  held  without 
.discussing  the  matter,  that  the  proper  course  was  for  the  petitioner 
to  submit  a  second  application  for  the  revision  of  the  order  of  the 
subordinate  Court.     From  that  opinion  wo  see  no  reason  to  dissent, 
because  the  rejection  of  a  petition  for  revision  in  default  of  appear- 
ance means  no  more  than  that  the  case  is  not  considered,  and  there  is 
no  refusal  on  the  merits  to  exei'ciso  jurisdiction  under  Section  622  of 
the  Code.     The  second  case,  however,  stands  on  a  different  footing. 
There,  a  petition  for  the  revision  of  an  order  passed  in  appeal  by  a 
subordinate  Court  had  bjon  duly  considered  by    a   J  udge   of  this 
Court,  who  had  recorded  his  reasons  for  declining  to  interfere.      An 
application  was  subBoq(uently  made  for  a  review  of  the  order  of  the 
learned   Judge,  who,  however,    was  of  opinion  that  the   Court's 
refusal    to  exercise   its    powers   of   revision    under   Section    622  is 
not  a  decree  or  order  such   as   is   contemplate  by   Section   623 
of  the  Code,  and  that   therefore   there   could   be  no   review    of 
the  order   passed ;  but  the    application  might   be   regarded  as   a 
fresh  application   under    Section    622,    provided   the    full  Court 
fee   were  paid.     This   opinion  was   communicated   to    two    other 
Judges  of  the  Court,  who  concurred  in  it,  though  no  reasons   were 
recorded,  nor  was  the  question  decided  by  them  a  tany  stage  of  a 
judicial  proceeding.     This  view  was  adopted  in  the  third  case  refer- 
.  red  to  above  in  so  far  that  a  second  application  for  revision  of  the 

0  f.  L.  B.,  XVII  Bom.,  514.     (3)  Unpublished  Civil  Rovisiou  777  of  1885. 
(*)  75  P.  R.,  1881.  O  23  P.  R.,  1898. 
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order  of  a  Small  Cause  Court  was  admitted,"  although  the  first  one 
had  been  rejected  after  notice  to  the  respondents.  After  a  full  consi- 
dei'ation  of  tlic  question  wc  ai'C  unable  to  share  the  view  expressed 
in  1 885,  and  we  are  of  opinion  that  when  an  application  for  revision 
has  been  entertained  and  an  order  passed  after  consider- 
ation of  the  case,  and  after  hearing  the  petitioner  or  his  counsel, 
a  second  application  for  revision  should  not  be  received,  and  it 
appears  to  us  to  be  immaterial  whether  the  result  of  the  first  appli- 
cation has  been  its  rejection,  or  the  modification  or  revcisal  of  the 
order  of  the  subordinate  Court.  It  is  unnecessary  for  us  to  decide 
the  point  mised  by  the  learned  advocate  for  the  respondents  as  to 
whether  the  decree  or  order  of  a  sulwixiinatc  Court  is  necessai'ily 
merged  in  the  order  passed  by  this  Court  under  Section  622  of  the 
Code,  but  we  agree  with  bim  so  far  as  to  hold  that  the  rejections  of 
an  application  after  heainng  the  petitioner  or  his  counsel,  and  after 
consideration  of  the  case,  implies  that  a  Judge  or  Bench  of  this 
Court,  as  the  case  may  be,  has  considered  that  the  order  of  which 
revision  was  sought  was  correct,  or  at  least  that  the  pixjvision  of 
Section  622  afforded  no  grounds  for  interference.  A  second  appli- 
cation for  revision  of  the  order  of  a  subordinate  Court  is  tantamount, 
therefore,  to  a  request  that  the  provisions  of  Section  622  may  be 
applied  to  coiTect  an  erix)r  in  an  order  passed  by  this  Court,  and  wo 
agree  with  the  ruling  of  the  Bombay  High  Court  that  those  px'o- 
visions  are  not  intended  to  apply  to  orders  passed  by  a  High  Court. 

The  question  whether  a  review  of  judgment  can  be  had  in  the 
case  of  an  order  passed  on  an  application  for  revision  was  not 
specifically  referred  for  the  consideration  of  the  Full  Bench,  but  as 
it  is  intimately  connected  with  the  reference,  and  has  been  argued 
before  us,  we  think  it  advisable  to  come  to  a  decision  in  the  matter. 
We  have  no  doubt  that  an  application  for  review  of  judgment 
may  be  entertained  where  the  Court  has  exercised  jurisdiction  undo 
Section  622  of  the  Code  of  Civil  Procedure,  for  in  such  a  case  tli( 
order  passed  by  the  Court  is  cleai-ly  "  the  formal  expression  "  of  its 
decision,  within  the  meaning  of  Section  2  of  the  Code,  even  if  the 
order  does  not  amount  to  a  decree,  Muhammad  Ynsuf  Khan  v. 
Abdul  Bahman  Khan  (^).  The  only  doubt  can  arise  where 
the  Court  declines  to  call  for  the  record  of  a  case,  that  is 
refuses  to  apply  the  provisions  of  Section  622  ;  but  after  careful  con- 
sideration we  see  no  sufficient  reason  why  such  a  refusal  should  be 
held  not  to  be  an  "  order  "  within  the  meaning  of  Section  623,  clause 
(6),  of  the  Code.  The  order  is  a  formal  expression  of  the  Court'- 
decision  not  to  call  for  the  records,  and  consequently  not  to  interfere 
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with  the  decision  of  the  subox'dinate  Court,  and  we  are  unable  to  see 
why  the  order  does  not  come  within  the  purview  of  Section  623.  To 
Slim  up,  then,  we  hold  that  the  dismissal  of  an  application  for  revi- 
sion in  default  of  appearance  need  not  bar  the  entertainment  of  a 
second  application,  but  that  in  other  cases  a  second  application 
should  not  be  received,  and  that  a  review  of  judgment  may  be  had 
in  the  case  of  an  order  passed  on  an  application  for  i-evision. 

The  petitioner  can  now  proceed  with  his  application  for  review, 
which  we  hold  need  not  be  considered  to  have  been  finally  disposed 
of  by  the  Judge  in  Chambers,  but  to  have  been  conveited  into  one 
for  Revision. 


Revision  Sibr. 


No.  56. 

Before  Mr.  Justice  Reid. 
EDUbJl  AND  Cu.,— (Plaintiffs),— PETITIONERS, 

Versus 

Mcdonald,— (Defendant),— RESPONDENT.  ! 

Civil  Revision  No.  1436  of  1900. 

lutei'cst — Implied  agreement  to  pay  interest— Interest  Act,  XXXII  of 
1839—2^0  objection  to  notice  on  contract— Promise  to  pay— Discretion  of 
Court — Revision. 

Held,  that  the  fact  that  n  customer  signed  order  forms  and  received 
bills  headed  with  the  printed  words  "  Terms  one  month's  credit,  interest 
at  12  per  cent,  charged  on  expiry "  was  not  sufficient  evidence  of  a 
promise  to  pay  interest. 

Held  also,  that,  as  it  ia  within  the  discretion  of  a  Court  to  allow  interest 
under  the  provisions  of  the  Interest  Act,  XXXII  of  1839,  the  Chief  Court 
will  not  interfere  on  revision  with  the  order  of  a  Court  disallowing 
interest,  except  where  there  has  been  an  abuse  of  the  discretion. 

Rukun  Din  v.  Rikhi  KeshO,  and  Kuppasami  Pillai  v.  Madras  Electric 
Tramway  Company  (*)  referred  to.  Gordon  v.  Swan  ('),  Hai-rison  v.  Allen 
(^),  and  re  Lloyd  Edioards  (^)  followed. 

Petition  for  revision  of  the  decree  of  Captain  W.  F:  C.  Taylor, 
Judge,  Small  Cause  Court,  Peshawar,  dated  17th  August  1900. 

Beechcy,  for  petitioner. 

The  facts  suflBcicutly  appear  from  the  judgment  of  the 
learned  Judge. 

Reii),  J. — This   is  an  application,  under  Section  25  of  Act    2Sth  b'eby.  1901. 
IX  of  1887,  for  revision  of  a  decree  of  a  Court  of  Small    Causes 


(')  36  P.  R.,  1894.  C)  12  East,  419. 

(=)  /.  L.  R.,XKIII  Mad.,  4,1.     (')  2  Biug,  4. 
(*)  61  L.  J.  .Ch.,  22. 
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refusing"  interest  on  an    account   for  goods  supplied.     Interest  is 
claimed  on  two  grounds  : — 

(1).  Because  the  ordinaiy  course  of  business  between  the 
parties,  proved  by  the  signature  of  the  debtor  to  voucliei's  or  ordci' 
forms,  headed  with  the  printed  words  "  Tenns  one  month's  credit, 
interest  at  12  per  cant,  charged  on  expiry,"  raises  the  inference  that 
an  agreement  for  payment  of  interest  existed  between  the   parties. 

(2).  BccausG  notice  of  intention  to  charge  interest  was  given 
in  writing  by  the  creditor  to  the  debtor. 

The  Judge  of  the  Court  below  has  found  that  vouchers  and 
bills  wore  headed  as  above  stated,  and  that  notice  of  the  intention 
to  charge  interest  was  given  in  writing,  but  has  dismissed  the 
claim  for  interest  on  the  grounds  that  such  notice  is  customary, 
and  is  customarily  disregarded,  and  that  it  is  not  customary  to 
award  interest  on  unpaid  bills. 

The  suit  was  instituted  within  six  months  of  an  account 
being  x-endered  and  mthin  three  months  of  notice  of  intention  to 
charge  interest.  There  was  not,  therefore,  excessive  delay  in 
payment. 

Counsel  for  the  petitioner  cites  Iltikun  Bin  v.  liikhi  Kesh  (*) 
a  belated  report  of  a  judgment  delivered  in  1879,  and  Kupptt- 
sami  Pillai  v.  Madras  Electric  Tramway  Company  (**),  and 
relies  on  Act  XXXII  of  1839,  which  was  extended  to  the 
Peshawar  District,  in  which  this  suit  was  instituted,  by  notifica- 
tion under  Act  XIV  of  1874. 

The  Madras  case   cited   was  an  original  suit,  decided  under 

Act  XXX II  of  1839,  which  runs  as  follows  :    "  the   Court    .     .     . 

.     may,  if  it  shall   think  fit,    allow   interest  to    the    creditor," 

while the  corresponding  English 

Act  3  and  4  Will,     IV  C,  42,  runs  as    follows  "  the   jury     .     . 
.     .     may,  if  they   shall  think  fit,  allow  interest  to  the  creditor." 

The  presiding  Judge  found  that  there  had  been  a  delay  of 
several  years  in  payment,  and  allowed  interest  on  the  amount  duo. 
In  considering  the  fitness  of  allowing  interest,  Courts  in  this 
couatry  exercise  the  functions  of  jurors,  and  discretion  is  vested 
in  Courts  which  should  not  be  interfered  with  in  i-cvision  liy  this 
Court  except  in  cases  in  which  there  has  been  an  abuse  of  tlie 
discretion. 

In  the  present  case  tlie  Court  bjlow  has  not  abused  the  dis- 
cretion vested  in  it,  and  I  decline  to  interfere   under  Act  XXX II 
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of  1839.  On  the  question  whether  a  contract  should  be  inferred 
from  the  dealings  between  the  parties,  the  present  case  is  by  no 
means  on  all  fours  yfith.  Bukun  Din  v.  Rikhi  Kesh  (^),  in  which 
Plowden,  J.,  said :  "  I  concur  with  the  Commissioner  in  holding 
"  that  an  agreement,  that  the  balance  of  Samba  t  1933  siiall  bear 
"  interest  at  Re.  1-8-0  per  cent,  is  to  be  inferred  from  the  course  of 
**  dealing  between  the  parties.  The  joarties  arc  banker  and  customer, 
"and  they  made  up  their  loan  accounts  yearly,  from  iSarn  61^  1928 
"to  Samhat  1933.  In  Sambat  1928  and  1929  the  defendant 
"  expressly  agreed  to  jiay  interest  at  lie.  1-8-0  per  cent.  In  the 
"  later  years,  no  reference  was  made  to  intercst  in  the  written  ac- 
"  knowledgmout  of  the  balance  due,  but,  in  making  up  the  yearly 
"account  ivom  Sambat  1898  onwards,  interest  was  always  calcu- 
"  lated  at  Re.  1-8-0  per  cent,  on  the  last  balance,  and  the  new 
"  balance  was  accepted  by  the  defendant.  Under  these  circum- 
**  stances  I  have  no  difficulty  in  concluding  that  there  was  a  con- 
"  tract  that  the  defendant  would  pay  the  balance  of  Samlat  1933, 
"  with  interest  thereon  at  the  rate  of  Re.  1-8-0  per   cent." 

Now  the  facts  relied  on  in  the  present  case,  as  raising  an 
inference  that  the  debtor  contracted  to  pay  interest,  arc  that, 
when  ordering  goods,  he  signed  orders  on  forms  headed  as  above 
stated,  and  that  the  account  rendered  was  similai'ly  headed.  It 
has  not  been  contended  that  interest  was  ever  paid  by  the  debtors. 
In  Leake  on  Contracts,  Edition  3,  Gordon  v.  Swan  C)  and 
Harrison  v.  Allen  (^),  are  cited  as  authority  for  the  rule  that 
interest  is  not  generally  allowed  upon  the  unpaid  price  of  goods 
sold  and  delivei'cd,  though,  by  the  contract  of  sale,  a  fixed  period 
of  credit  is  given  ;  and  -Be  Lloyd  Edioards  {^)  is  cited  as  authority 
for  the  rule  that  an  account  delivered  for  goods  supplied,  with  a 
charge  for  interest,  though  not  objected  to  and  money  paid  on 
account,  is  not  sufficient  to  support  a  claim  for  interest  by  agrcc- 
mcnt  or  under  the  statute  of  3  and  -I  Will.  IV,  and  that  an  account 
for  goods,  vnih.  the  heading  "  Five  per  cent,  interest  charged  after 
twelve  months'  credit,"  is  not  a  sufficient  demand  of  interest 
upon  the  items  of  the  account  within  the  statute. 

The  fact  that  the  debtor  signed  order  forms  with  the  head- 
ing above  stated  does  not,  in  my  opinion,  carry  the  case  further 
than  the  facts  stated  in  the  English  authorities  above  cited,  and  docs 
not  i-aisc  an  inference  that  the  debtor  contracted  to  pay  interest. 

I  dismiss  the  application,  but  without  costs,  the  respondent 
being  unrepresented.  Application  dismissed. 


(')  36P.  £.,  1894.         (3)  2Bm<7.,  4. 
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No.  66. 

Before  Mr.  Justice  Reid. 

POHLU  SHAH,-(PLAiNriFF),— PETITIONER, 

Versus 
DITTASlNGH,-(DKFENDANr)— RKSPONDENT. 

Civil  Revision  No.  929  of  1900, 

Parties—  AddiiKj  parties  as  plainlijfs — Joint  promise  to  pLainli^  and 
otiters— Bight  of  plaintiff  to  sue  alone —Cause  of  action— Non-joindei'  —  Pro' 
cedure — Civil  Procedure  Code,  1882,  Section  54  (c). 

Held,  that,  on  objection  taken  by  the  defendant  on  the  ground  ot 
uou- joinder  of  a  partj  as  plain tifif,  at  the  first  hearing,  the  plaint  may 
be  rejected  under  Section  54  (c)  without  being  returned  for  amendment, 
if  the  plaintiff  insists  on  adhering  to  the  allegation  that  the  contract  sued 
on  was  entered  into  with  him  alone ;  and  that  the  appellate  Court  may 
dismiss  his  appeal  against  the  order  of  rejection  without  giving  him  an 
opportunity  to  amend  his  plaint  by  adding  the  party  who  should  originally 
have  been  added. 

Bamsebuk  V.  Ram  Lai  Koondoo  C^j-Aud  Badri  Das  v.  Jaivala  Pershad  (*) 
followed.    Kale  Khan  v.  Sewa  Ram  {^)  referred. 

Petition    for    revision   of   the  decree  of   Manshi  Ejaz  Nabi, 
District  Judge,  Qurdaspur,  datel  dUt  March  1900. 

Ishwar  Das,  for  petitioner. 
Ram  Bhaj  Datta,  for  respondent. 

The  folloviring  jadgment  was  delivered  by  the  learned  Judge :  — 
15//t  March  1901.  Rem,  J.— The  petitioner  instituted  a  suit  against  the  respon- 

dent,  Avho  pleaded   that  the  petitioner's  partner,  Lachman    Das, 
sliould  join  as  a  plaintiff. 

The  Court  of  first  instance  found,  after  strenuous  opposition 
by  the  petitioner,  that  Lachman  Das  was  the  petitioner's  partner, 
and  that  the  suit  could  not  proceed  at  the  instance  of  the  peti- 
tioner alone. 

The  plaint  was  therefore  rejected  under  Section  64  (c)  of 
the  Code  of  Civil  Procedure,  neither  the  petitioner  nor  Lachman 
Das  having  applied  for  the  addition  of  the  latter  as  co-plaintiff 
or  as  co-defendant. 

The  order  of  rejection  was  ai)poaled,  and  the  appellate  Court 
concurred  in  finding  that  the  partnership  existed,  and  dismissed 
the  appeal. 

The  moraorandum  of  appeal  included  a  plea  that  even  if 
Lacbman  Das  were  held  to    be  a  partner  the  suit  could    not  be 

(')  /.  L.  R.,  VI  Gale.,  815.  (■»)  86  P.  R.,  1891  (F,  B.). 

(»)  156  P.  R.,  1889  (F.  B.). 


Mat  1901.  ]  CIVIL  JUDGMENTS— No.  56.  :j*^g 


dismissed,  as  neither    the    plalntifE   nor  Lachman  Das    had  ever 
refused  to  allow  the  latter   to  be  added  as  a  co-plaintiff.     In  Bain- 
sehukv.  Rum  Lai   Konndoo  {^),  Garth,  C.  J.,  remarked  at  pages 
821-22 :  "  In  actions  of  contract  it  is  the  right  of  the  defendant,  if 
"he  takes  the    objection    in  proper  time,  to    insist  upon  all  the  ! 
"  persons  with  whom   he  contracted   being    joined   as    plaintiffs,  ■ 
'*  and  if,  after  the  objection  has  been  raised,  the  plaintiff  proceeds  j 
"  with  the  suit  without  taking  steps  to  add  the  person  or  pereons 
"  whose    non-joinder  has  been  objected  to  and  the  Court     finds 
••  Ihat  tlie  objection  is  well  founded,  the  suit   must  be  dismissed. 
"  Ft  is  for  this  reason  that  the  non- joinder  of  plaintiffs  in  an  action 
"  of  contract  has  always  been  a  plea  in  bar." 

In  Kale  Khan  v.  Sewa  Uam  (*),  relied  on  for  the  petitioner, 
at  page  535,  Plowden,  S.  J.,  remarked  :  "  If  there  is  no  positive 
"  rule  of  Indian  law  that  all  persons,  who  are  entitled  to  sue  for 
'*  compensation  for  breach  of  a  promise  made  to  them  jointly, 
"  must  join  as  plaintiffs  in  a  suit  brought  with  that  object,  and 
"  I  think  there  is  no  such  rule,  it  .seems  to  me  clear  that  an  objection, 
"  whether  taken  before  or  after  judgment,  that  any  such  person 
"has  not  joined  as  plaintiff,  is  in  .substance  nothing  more  or 
"  less  than  an  objection  for  want  of  parties  and,  if  not  taken  in  due 
"  time,  must  be  deemed  to  have  jjeen  waived  under  Section  34." 

The  same  learned  Judge  in  Badri  Das  v,  Jawala  Pershad 
and  others  (^)  remarked :  "  I  only  desire  to  add  that  this  suit  is 
"clearly  distinguishable  from  Kale  Khan  v.  ISetca  Ram  {").  In 
"  that  case  there  was  an  allegation  in  the  plaint  of  a  premise  to 
"  the  plaintiff  and  others  who  were  not  joined  as  parties." 

"  Here  the  plaintiff  sued  on  a  promise  to  himself  alone,  and 
"  the  defendants  denied  the  promise  alleged  by  plaintiff,  alleging 
"  that  the  promise  was  one  to  plaintiff  and  two  othera  jointly. 
"  The  plaintiff  denied  this  allegation,   and  adhered  to  the  claim  as 

"  stated  in  the  plaint The  proper  order   .seems 

"  to  me  to  be  to  dismiss  the  appeal,  and  thus  confirm  the  order 
"dismissing  the  suit,  without  going  into  the  question  whether  the 
"  preci.se  grounds  on  which  the  lower  (appellate)  Court  refu.sed 
"  to  permit  amendment  of  the  plaint  are  correct,  or  whether  ho 
"  can  be  permitted  to  amend  his  plaint." 

The  rule  which  I  deduce  from  these  authorities  is  that,  on 
objection  taken  by  the  defendant,  on  the  ground  of  non- joinder  of 
a  party  as  plaintiff,  at  the  first  hearing,  the  plaint  may  bo 
rejected  under  Section  54    (c)  without  being   returned  for  amend - 

(')  /.  L.  B.,  VI  Gale,  815.  {^)  l.-jt)  P.  n..  1889  (F.  B.). 

(')  9G  P.  iJ,,  189i  (F.  iJ.) 
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ment,  if  the  plaintiff  insists  on  adhering  to  the  allegation  that  the 
contract  sued  on  was  entered  into  with  him  alone,  and  that  the 
appellate  Court  may  dismiss  his  appeal  against  the  order  o£^  rejec- 
tion, without  giving  him  an  opportunity  to  amend  his  plaint  by 
adding  the  party  who  should  originally  have  been  added.  I  dismiss 
the  application  with  costs,    Pleader's  fee  Rs.  25, 

Application  dismissed. 

No.  67. 

Before  Mr.  Justice  Reid. 
SAMAND  KHAN,-(Plaintiff),— PETITION H:K. 
Rkvision  Side,    I  Versus 

\  PIR  BAKHSH— (Dependant),— RESPONDENT 

Civil  Revision  No.  1084  of  1900, 
Civil   Procedure  Code,   1882,    Section     203— Jialgmeiit   of  Small    Cause 
Court—  Small  Cause  Court  Act,  1887,  Section  25. 

J/cZcZ,  that  a  judgment  of  a  Small  Cause  Court  shonUl  convoy  Bome 
indication  that  the  Judge  applied  his  mind  to  weighing  (he  evidence  on  the 
record  or  of  the  conclusion  arrived  at  by  him,  and  that  the  mere  woi-d.q 
"issue  not  proved  and  claim  bo  dismissed"  are  obviously  inadequate 
under  Section  203  of  the  Civil  Prooednre  Code, 

Malik  Rahmat  v.  Shiva  Prasad  (*),  BaiJasoda  v,  Bamansha  Mancherji  {-),  and 
Sarup  Chand  v.  The  Bombay,  Baroda  and  Central  India  Company  (^),  followed 

Petition  for  revision  of  the  decree  of  Lala   Gauri  Shanker,  Mtmsif, 
\st  Class,  and  Judge,    Small   Cause   Court,   Jullundur,    dated 

23rd  March  1900. 

Golak  Nath,  for  petitioner. 

The  following  judgment  was  delivered  by  the  learned  Judge  :— 

19th  Morch  1901.  Reid,  J. — The  petitioner   instituted  a  suit  for  the   rcstomtion 

of  jewelry  pawned  or  its  value. 

He  put  into  the  witness  box  8  witnesses  ;  2  to  the  deposit ;  2 
to  demand  and  pi-omisc  to  I'estoi'o  ;  2  to  negotiations  for  a  compro- 
mise; 1  to  the  manufacture  of  jewelry  for  the  plaintiff ;  and  1  Ic 
jewelry  having  been  pawned  by  the  defendant. 

The  judgment  of  the  Court  below,  a  Munsif  with  Small  Cause 
Court  powers,  is  as  follows  : — 
"  The  pai"ties  are  present. 

'*The  only  issue  framed  in  this  case  is  whether,  as  alleged  by 
"  the  plaintiff,  the  defendant   borrowed   fi'oni  him  the  jewelry  in 


(')  L  I,  n.,  XllI  All,  533,         ("-)  I.  L.  R„  XXIH  Bom,,  335. 
(')  41  P.  11.,  189C. 
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"  dispute  and,  if  so,    what  was  the  valae  of  that  jewelry.     As  the 
"  above  issue  is  not  proved  it  is  ordered  that  the  plaintiff's  claim  be  . 
"dismissed  with  costs," 

Malik  Bahmat  v.  Shiva  Prasad  (^)  a,ndi  Bai  Jasoda  v.  J5ama«- 
aha  Mancherii  (^)  are  authority  for  holding  that,  where  there 
is  nothing  to  excite  suspicion  and  the  plaintiff  has  given  such  proof 
of  his  claim  as  the  law  requires,  the  plaintiff  and  a  High  Court  are 
entitled  to  have  some  indication  from  the  Judge  of  a  Court  of  Small 
Causes  of  tlie  point  upon  which  he  dismisses  a  suit,  to  show  that  he 
is  not  acting  from  mere  caprice  or  in  ignorance  of  the  rules  of  law 

I  which  regulate  the  proof  requisite  to  establish  a  plaintiff's  claim. 
Samp  Ghand  v.  The  Bombay,  Baroda  and  Oeniral  India  Com- 
pany ('),  is  also  in  point. 
The  judgment  is  obviously  inadequate  and  conveys  no  indi- 
cation tliat  the  .Tudge  applied  his  mind  to  weighing  the  evidenoe 
on  the  record  or  of  the  conclusion  arrived  at  by  him. 
I  set  aside  the  decree  of  the  Court  below  and  x-eturn  the  record 
in  order  that  the  suit  may  be  disposed  of  in  accordance  with  law. 

Costs  will  abide  the  result. 

^pplitation  allotoed,  cause  remanded. 

No.  58. 

Before  Mr.  Justice  ClarJe,  Chief  Judge. 

BHAGWAN  DAS  AND  OTHERS,— (Judgment-debtors),— 

APPELLANTS, 

Versus 

JAI  RAM  DAS  AND  OTHERS,- (Decbee-holdkrs),— 

RESPONDENTS. 

Civil  Appeal  No.  383  of  1900. 
Appeal — Appeal   from  insolvency  order^Civil   Procedure  Code,  1862, 


Sections  588  (17)  aiid  589. 

By  Punjab  Government  Notification  No.  940,  dated  24th  October  1888, 
the  Divisional  Court  is  deemed  to  be  the  District  Court  per  proviso  (a), 
Section  589,  Civil  Procedure  Code,  1882,  consequently  in  all  suits  where  the 
•nbject-matter  is  not  more  than  Es.  5,000,  an  appeal  from  an  order  nnder 
Section  351  (a)  of  the  Code  lies  to  the  Divisional  Court. 

Venhatrayer  v.  Jamboo  Ayyan  {*)  distinguished. 
First  appeal  from  the  order  of  the  District  Judge,  Eissar,  dated 

26th  March  1900. 
Lajpat  Rai  for  appellants. 

(')  I.  L.  B.,  XIH  All.,  533.  <  »)  41,  /'.  E.,  1896. 

C'^)  I.  L.  R.,  XXUI  Bom.,  3;!5.  C)  I.  L.  B.,  XVIi  Had.,  377. 


Appbij.atk  Side. 
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The  judgment  of  the  learned  Cliief  Judge  was  a.s  follow.? : — 
dOth  Jatiy.  1901,  Clark,  C.  J.— Jai  Ram  Das  Tacliml   Narain  had   a  decree 

for  Rs.  1,304  against  Bhagwan  Das,  and  had  him  arrested. 
Upon  this  Bhagwan  Das  applied  under  Section  344,  Civil  Procedure 
Code,  for  declaration  of  insolvency.  The  District  Judge  has  rejected 
the  application  under  Section  3ol  (a),  Civil  Procedure  Code. 

Bhagwan  Das  has  appealed  to  this  Court,  and  the  first  ques- 
tion is  whether  the  appeal  lies  to  the  Court.  Appeal  is  given  by 
Section  588  (17),  Civil  Procedure  Code,  and  the  course  of  appeal 
determined  by  Section  589,  Civil  Procedure  Code.  By  Punjab 
Government  Notification  No.  940,  dated  24th  October  1888  (vide 
pao-e  88,  Vol.  I,  Chief  Court  Circulars)  the  Divisional  Court  is 
deemed  to  bo  the  District  Court  for  proviso  (a),  Section  589,'  Civil 
Procedure  Code. 

This  appeal  therefore  lies  to  the  Divisional  Court. 

Venkatraijer  v.  Jamhoo  Ayyan{^)\s  not  applicable,  as  the  value 
of  thc'suit  in  which  Bhagwan  Das  was  arrested  is  under  Rs.  5,000. 

I  direct  that  the  memo,  of  appeal  be  returned  to  appellant  for 
pi-esentation  in  the  Court  having  jui-isdiction. 

No.  59. 

Before  Mr.  Justice  Chatteo-ji  and  Mr.  Justice  Maude. 
ANIS-UL-REHMAN  KHAN  ANDOTHERS,-(Pl.\ntiffs),— 
APPELLANTS, 
Appellate  Side,  -j  ^^^^^^ 

BENI  RAM   AND  0THER3,-(I)EFENnANTs),— 
RESPONDENTS. 

Civil  Appeal  No.  1 16G  of  1898. 

Evidence  Act,  1872,  Sections  35,  74,  80,  90— Public  Record— Ancient  docu- 
ments— Piesumptionci^  to  their  genuineness — Production  from  proper  custodij 
— Mortgage— Aclcnoidedgment  of  liability—  Limitation  Act,  1877,  Section  IP. 

In  a  case  where  the  question  of  age  "bf  a  person  at  a  certain  time  wns 
(lispnted,  held  that  the  descriptive  roll  of  that  person  prepared  by  a  public 
officer  ill  accordance  with  the  law  in  force  at  that  trnje  and  n  I'atwari'a 
statement  about  an  ently  in  the  Revenue  papers  (both  of  which  documents 
were  more  than  50  years  old)  and  the  Municipal  Register  of  Deaths  were 
relcvnni  under  Section  35  of  the  Evidence  Act,  and  bein^  public  documents 
within  the  meaning  of  clan.se  (Hi)  (')  of  Section  74  of  that  Act  and  produced 
from  yfroper  custody,  presumed  to  be  genuine. 

TlcJd  also,  that  an  acknowledgment  of  a  mortgagor's  title  by  a  minor  ia 
inoperative  and  cannot  give  a  new  startingpoint  for  limitation  for  redemp- 
tion under  Section  19  of  the  Limitation  Act,  1877. 


(')   J.  L.H.,  XVIJ  A:ad.,'^77. 


June  1901,  ]  CIVIL  JUDGMENTS— No.  59.  183 

Golindrav  Deshmukhv.  Ragho  Deshmuhh{'^),DliarmaVithul  r,  Oohincl 
Sadvalliur  (-),  Venlcata  v.  Partha  Savudhi  {^),  Jalli  and  others  v.  Mahar  I'ir 
Bakksh  (■•),  and  Oliver  v.  Woodroffe  ("),  referred  to. 

Furlher   appial  from    the  decree  of  S.  Clifford^  Esquire^  Dicidvnul 
Judge^  Delhi  Divuion,  dated  I'Sth  June  189b'. 
Beecliey  for  appellants. 
Madan  Gopal  and  Rajnarain  for  respondents. 

The  facts  of  the  case  arc  fully  stated  in  tlic  judgment  of 
the  Coui't  delivered  by 

Chattehji,   J.— The    material  facts   of  this  case    are    briefly      2nd  Fehy.  190}. 
these,  : — 

The  property  in  suit  belonged  to  Nawab  Nawazish  Khan  who 
moi-tgaged  it  by  deed,  dated  11th  January  1821,  to  one  Gopi  Kath, 
a  Khati-i,  for  Rs.  3,000.  It  was  a  7nilk  mafi  at  the  time,  consist- 
ing of  agricultural  land  and  a  well.  On  26th  Febx-uary  a  furtlier 
document  was  executed  by  the  Nawab  by  which  he  agreed  to  pay 
Rs.  360  a  year  as  interest  on  the  mortgage  debt,  and  if  the 
profits  of  the  property  fell  below  this  sum,  to  make  up  the 
deficiency. 

Jn  1836  there  was  an  inquiry  into  the  milk  mtfi  tenure 
under  Regulation  2  of  1819  in  which  Kesho  Das,  son  of  Gopi  Nath, 
appeared  through  a  Pleader  or  Mukhtar,  Naunidh  Rai,  and  claimed 
to  Ix;  the  mortgagee,  and  to  have  planted  a  garden  on  12  bighas 
and  enclosed  it  with  a  wall.  The  vinfi  was  resumed  as  appears 
fi-om  a  robkar  of  30th  June  1836.  The  moi-tgagor  put  in  no 
appearance  in  these  proceedings. 

In  1842  another  inquiiy  wa»  set  on  foot  about  resumption,  in 
which  it  was  at  fii-st  proposed  to  give  Kesho  Das  a  pension.  Kesho 
Das  in  these  proceedings  set  up  proprietary  rights  and  asserted 
that  the  land  was  his  sole  property,  and  that  he  had  no  co-sharers. 
He  was  examined,  and  his  descriptive  roll  was  prepared,  from  which 
it  appears  that  hair  was  just  sprouting  on  his  lips.  He  stated 
his  age  to  be  eigliteen  years.  Eventually  it  was  ordeied  that 
Kesho  Das  should  be  entered  as  propi-ietor,  and  that  the  land 
should  be  settled  with  him  at  half  rates. 

In  1874  there  was  a  partition  in  the  family  of  Kesho  Das, 
and  this  land  then  came  to  the  share  of  Ganga  Bishen,  the  son  of 
Banarsi  Das,  a  brother  of  Kesho  Das.  In  the  Settlement  of  1880 
Ganga  Bishen  was  recorded  sole  proprietor. 

(1)1.  L.  R.,  VIII  Bom.,  543.  (2)  I.  L.  R.,  XVI  Mad.,  227. 

(*)  I.  L.  B.,  VIII  Bom.,  99.  (')  9,  P.  B.,  1897. 

(*)  4,  M,  and  T7.,  653. 
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On  17th  December  1881  Ganga  Bi'shen  granted  a  Sarda- 
rakhti  lease  for  ten  yeai's  to  Neota,  &c.  This  was  followed  by  a 
series  of  alienations  which  are  set  forth  in  the  judgment  of  the 
Divisional  Judge  at  page  8  of  the  printed  paper  book.  The  ulti- 
mate result  of  these  transactions  was  that  NeotOj  &c.,  became 
full  owners  of  47  bighas  10  biswas  out  of  the  land  in  suit 
which  they  mortgaged  to  Beni  Ram,  defendant,  for  Rs.  10,000 
on  3rd  November  1890  redeeming  a  prior  mortgage  to  him, 
dated  February  1885,  and  Rai  Slieo  Sahai  Mai  purchased  the 
rest  of  the  land  from  Ganga  Bishcn  for  Rs.  1,200  which  he 
sold  to  Jaggan  Nath  on  7th  Febi-uary  1890. 

The  plaintiffs  claiming  to  be  heirs  of  Nawab  Nawazish  Khan, 
the  original  mortgagor,  sue  for  redemption  and  possession  of  the 
land  from  the  present  ownei's  on  the  deed  of  1 1  th  Januaiy  1 82 1 , 
alleging  that  the  mortgage  debt  has  been  paid  from  the  usufruct, 
but  offering  to  i)ay  anything  that  may  be  found  still  due  to  the 
mortgagee's  representatives.  Tliey  deny  the  genuineness  of  the 
deed  of  26th  Februaiy  1891,  and  seek  to  bring  their  claim  within 
limitation  by  the  acknowledgments  contained  in  a  power-of-attoi-ney 
by  Kesho  Das,  dated  28th  November  1836,  in  favour  of  Naunidh 
Rai  in  which  he  describes  himself  as  ginvidar  or  mortgagee  and 
in  a  petition,  dated  3rd  December  1836,  purporting  to  be  tiled  J)y 
him  through  the  same  muklitar  iu  which  the  land  is  stated  to 
have  been  mortgaged  to  his  father  for  Rs.  3,000. 

The  defendants  plead  (1)  that  Nawab  Nawazish  Khan 
abandoned  all  his  rights,  (2)  that  they  were  confiscated  by  Govern- 
ment,  (3)  that  the  suit  was  barred  by  time,  (4)  that  defendants 
had  held  adverse  possessfon,  (5)  that  defendants  other  than  heirs 
of  Gopi  Nath  were  bona  ddo  purchasers  for  value  without  notice, 
(6)  that  it  was  agi-ced  that  interest  at  Rs.  12  jier  cent,  would 
bo  paid,  (7)  that  there  was  no  income  and  the  mortgagees  were  not 
liable  to  account,  (8)  that  the  documents  relied  on  as  acknowledg- 
ments weix)  not  genuine  or  executed  with  authority  or  valid  as 
acknowledgments,  and  (9)  that  improvements  wCre  made  on  the  ]»ro- 
peiiy  at  a  cost  of  Rs.  40,000  which  the  mortgagoi-s  werc  in  any 
case  bound  to  pay. 

The  District  Judge  of  Delhi  framed  fift<.'en  issues  which 
cover  all  the  points  raised  before  him  by  the  pleadings.  After  a 
protracted  inquiiy,  he  deci-eed  the  plaintiffs'  claim  on  j)ayment  of 
R«.  3,000. 

Both  parties  apjKsaled  from  this  decree,  Tlic  Divisional 
Jadge  accepted,  tho  appeal  of  the  defendants  holding  the  claim   to 
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be  barred  by  limitation.  He  held  the  documents  relied  on  by 
plaintiffs  to  be  genuine  and  likewise  to  be  good  as  acknowledg- 
ments, but  for  the  fact  that  Kesho  Das  was  then  a  minor  as  was 
pi-oved  by  the  proceedings  of  1842,  in  which  he  appeared  to  be 
about  eighteen  years  of  age.  He  also  found  that  if  plaintiffs 
were  held  entitled  to  redeem,  the  tardarakhti  rights  of  Seola,  ^'c, 
had  priority  over  their  claim,  that  the  remaining  alienees  were 
entitled  equitably  to  be  reimbursed  the  sums  paid  by  them  and 
that  further,  plaintiffs  could  redeem  only  on  payment  of  Rs.  12,797, 
balance  of  unpaid  interest  in  addition  to  the  principal  sum  of 
Rs.  3,000.     The  plaintiffs'  appeal  was  of  course  dismissed. 

The  case  was  exhaustively  argued  before  us  for  two  days. 
The  substantial  points  for  determination  appear  to  be  — 

1.  Is  the  suit  for  redemption  within  time  ? 

2.  Have  the  plaintiffs  lost  their  i-ights  by  abandonment  or 
confiscation  by  Government  't* 

3.  Have  the  defendants,  or  any  of  them,  established  a  right 
of  ownership  by  adverse  possession  as  purchasei-s  for  value  without 
notice. 

4.  Have  any  of  the  defendants  equitable  rights  to  be 
maintained  in  possession,  or  to  be  I'cimbui'sed  their  outlay  in 
acquiring  their  interests  in  the  land  in  suit  ? 

5.  If  plaintiffs  are  entitled  to  redeem  what  sum,  if  any,  is 
payable  by  them  ? 

We  propose  to  consider  the  question  of  limitation  first,  but 
before  we  do  so,  we  leave  it  on  I'ecord  that  we  agree  with  the 
Divisional  Judge  that  the  document  of  26th  February  1821  is 
genuine,  and  that  it  supplements  the  mortgage-deed  of  11th 
Februaiy,  and  together  with  it  gives  all  the  terms  of  the  mortgage. 
There  is  no  doubt  that  it  was  "written  because  the  original  deed 
did  not  embody  all  the  terms  of  the  transaction,  and  the  argument 
that  it  is  without  consideration  appeai-s  to  us  to  be  entirely 
futile.  We  also  overrule  the  objection  of  the  respondents  that 
the  suit  is  ban-ed  because  all  the  plaintiffs  did  not  join  in  the 
suit  until  sixty  years  had  elapsed  after  the  date  of  the  last 
acknowledgment.  It  appear  that  they  were  joined  as  parties  by 
order  of  Coui't  on  26th  November  1 896,  and  in  any  case  the 
original  plaintiff  was  competent  to  sue  alone. 

The  question  of  limitation  divides  itself  into  three  heads : 
(1)  whether  the  acknowledgments  relied  on  aro  genuine  and  amount 
to  such  within  the  meaning  of  the  law,  (2)  whether  Kesho  Das  was 


135  CIVIL  JUDGMEls'TS-No.  59.  [Record 


a  iiiiiior  at  the  time  they  were  given   and  (3)  whether  an  acknow- 
ledgment  by  a  minor  is  sufficient  in  law  to  save  limitation. 

As  regards  the  first  head  we  have  no  doubt  that  the  mukhlar- 
navia  of  28th  November  1886  and  the  petition  of  3rd  December 
1836  ai*e  both  genuine  documents.  They  are  attached  to  a  file  of 
inquiry  relating  to  the  mofi  of  this  land  under  Regulation  2  of 
1819,  which  has  come  out  of  the  Court  Record-room.  Both  docu- 
ments are  more  than  thiiiy  years  old,  and  have  been  produced 
from  proper  custody,  and  are  public  documents. 

The  signature  pui*porting  to  be  that  of  Kesho  Das  in  Hindi 
on  the  muhUarnama  should  therefore  be  presumed  to  be  his,  and 
as  it  describes  him  as  the  mortgagee,  and  this  term  is  clearly  used 
with  reference  to  this  land,  the  document  must  be  held  to  contain  a 
sufficient  acknowledgment  of  the  plaintiffs'  right  apart  from  the 
question  of  minority.  It  is  scarcely  necessary  in  view  of  the  above 
finding  to  discuss  the  petition,  but  we  see  no  reason  to  doubt  that  it 
was  wntten  and  presented  by  Naunidh  Rai  whose  name  appears 
in  it. 

On  the  second  head,  we  think  it  is  amply  proved  by  the  file  of 
1842  that  Kesho  Das  was  a  minor  in  1836  when  the  acknowledg- 
ments were  given.  The  documents  on  which  reliance  is  placed  by 
respondent  to  prove  this  fact  arc  (a)  the  statement  of  Kesho  Das 
before  the  Thanadar  of  Delhi,  dated  29tli  July  1842,  in  which  he 
gives  his  age  at  19,  {h)  that  of  ISTaunidh  Rai,  dated  1st  September 
1842,  before  Mr.  Ross,  in  Avhich  he  states  his  client's  age  to  be 
19,  (c)  the  descriptive  roll  of  Kesho  Das  in  which  his  age  is 
entered  18  years,  and  it  is  stated  that  hair  was  just  appeai*ing  on 
his  face,  (d)  Kesho  Das'  own  statement,  dated  5tli  September-j 
befoi'e  the  Assistant  Commissioner  in  Avhich  his  age  is  put  down  as 
18,  and  (e)  the  statement  of  the  Patwari  before  the  Settlement 
Deputy  Collector,  Rai  Ramsaran  Das,  dated  9tli  September  1842, 
in  which  he  says  that  in  the  measurements  of  1246  Fasli  (about 
■  1830)  the  land  was  entei'cd  in  the  name  of  Manohar  Das,  icaris  Kesho 
Das,  (/■)  a  certified  copy  of  an  entiy  in  the  Municipal  death 
register,  dated  13th  February  1834,  in  which  the  age  of  Kesho  Das 
is  given  as  60  years. 

The  proceedings  mentioned  above  in  1830  were  taken  under 
Regulation  2  of  1819,  for  resumption  of  the  rent  free  tenure.  The 
j)i'ocecding8  in  1842  Averein  connection  with  tiie  Bcttlcmcnt  of  laud 
revenue.  It  would  seem  that  at  first  the  land  was  thought  not  to 
bo  the  pro|)erty  of  Kesho  Das,  and  it  was  proposed  to  grant  him  a 
pension  in  lieu  of  the  resumed  wa/i  but  he  objected  and   claimed 
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that  a  seUloment  should  be  mado  with  him.     This   was    ultimai-'!y 
allowed,  and  he  was  then  recorded  proprietor. 

Under  Regulation  2  of  1819,  the  Collector  and  officers  exercis-^ 
ing  the  powers  of  Collectors  were  authorized  to  make  inquiries 
into  the  circumstances  of  rent  free  tenures,  and  for  this  purpose 
to  summon  and  examine  witnesses.  Similar  powers  were  exercised 
by  Settlement  Officers  under  Regulation  7  of  1822  and  Regulation  9 
of  183.3.  The  documents  referred  to  by  the  respondents  are  public 
documents  within  the  meaning  of  Section  74  (1)  (n?)  of  the  Evi- 
donee  Act  and  documents  (h),  (d)  and  (e),  and  their  contents  are 
sufficiently  proved  by  their  production  under  Section  80  of  the 
Act.  Similarly  iinder  Section  90  the  other  documents  are  to  be 
presumed  genuine.  Mr.  Beechey  contends  that  they  are  not 
relevant,  but  in  our  opinion  under  Section  35  of  the  Act  the  des- 
criptive roll,  the  entry  in  the  Municipal  register  of  deaths  in  1884, 
and  the  patitifirVs  statement  about  the  entry  in  the  revenue  papers 
in  1246  FasU,  are  clearly  relevant  evidence  ;  the  first,  because 
descriptive  rolls  liad  to  be  prepared  as  it  was  proposed  to  grant 
Kesho  Das  a  pension,  see  inter  alia  Section  11,  Regulation  24  of 
1803,  extended  to  the  conquered  provinces  on  the  right  bank  of  the 
Jumna  by  Section  11,  Regulation  8  of  1805.  The  second,  because 
such  a  register  has  to  be  kept  up  by  the  municipalities  in  the 
Punjab,  and  the  last,  because  such  a  record  had  to  be  made  by 
Revenue  officials.  The  descriptive  roll  states  that  Kesho  Das'  beard 
and  moustache  were  just  coming  out  which  agrees  with  his  age,  1 8, 
given  in  the  document,  and  there  is  a  remarkable  coincidence  be- 
tween this  and  the  entry  in  the  Municipal  Register  of  1884.  The 
identity  of  the  Kesho  Das  mentioned  in  the  register  with  the 
Kesho  Rai  of  the  proceedings  of  1836  and  1842  is  beyond  question 
from  the  particulars  given  in  both. 

The  other  documents  also  may  be  said  to  be  covered  by  the 
words  of  Section  .'55  as  interpreting  the  woi'd  "  record  "  b}'  the 
terminology  of  Section  74(1)  (iii),  it  may  perhaps  be  held  to 
include  evidence  taken  down  by  a  public  officer  for  one  of  the  pur- 
poses mentioned  in  the  former. — See  Gobiidrav  Deshmidh  v, 
Uagho  Veshmukh  (^)  at  pages  546,  547. 

But  even  if  this  were  not  so,  and  the  point  is  not  free  from 
difficulty,  the  three  documents  first  mentioned  clearly  come  within 
Section  35,  and  are  materially  I'olevant  to  the  question  of 
minority. 


(')  l.L.Rt  VIII Bom.,  iV^. 
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There  can  be  no  doubt  of  the  complete  trustworthiness  of  the 
first  two.  In  1836  the  mortgage  was  admitted  and  in  1842  Kesho 
Das  was  defending  his  title  and  making  out  liis  right  to  be  admitted 
to  a  Settlement  for  the  land. 

In  1884  there  was  no  trace  of  the  plaintiff's  intention  to  sue, 
and  Kesho  Das  had  long  before  ceased  to  have  any  interest  in  the 
pix)perty.  In  1842  he  had  no  object  to  serve  by  establishing  his 
minority.  We  therefore  find  that  he  was  about  18  or  19  in  1842, 
and  that  six  years  before,  when  the  acknowledgments  were  written, 
he  was  not  more  than  12  or  13,  and  clearly  a  minor  under  Hindu 
Tiaw. 

We  now  come  to  the  third  head  of  the  discussion. 

Mr.  Beechey's  contention  is  that  the  words  of  Section  19  must 
be  construed  as  they  stand,  and  th it  they  do  not  require,  in  order  to 
constitute  a  valid  acknowledgment,  that  the  person  making  it 
should  have  attained  the  age  of  majority.  He  has  not  quoted  any 
authority  directly  in  support  of  his  position,  but  argues  on  genenil 
principles  and  from  the  omission  of  an  exception  in  favour  of 
minors  in  the  section  that  such  is  the  intention  of  the  Limitation 
Act. 

In  our  opinion  the  contention  is  not  tenable.  The  Limitation  Act 
has  no  doubt  to  bo  construed  with  reasonable  strictness,  but  it  is 
obvious  that  effect  cannot  bo  given  to  the  bare  grammatical  moan- 
in<T  of  the  words  of  Section  19  without  regard  to  the  person  who 
makes  the  acknowledgment  and  the  circumstances  under  which  it 
is  made.  The  acknowledgment  is  an  acknowledgment  of  liability, 
and  it  appears  to  us  to  be  indisputable  that  (1)  it  must  be  meant 
as  such  and  (2)  that  the  person  making  it  should  have  a  competent 
iinderatanding  of  this  aspect  or  nature  of  his  act. 

The  literal  construction  of  the  words  of  Section  19  of  the 
Limitation  Act  does  not  necessitate  that  more  ]u*onf  that  the  words 
of  the  acknowledgment  were  written  by  or  on  behalf  of  the 
pereon  purporting  to  make  it  is  sufficient  to  bind  him.  As  stated 
by  West,  J.,  in  Dharmi  Vithal  v.  Gohind  Sadvalkhar  (')  at  page 
102  "that  section  intends  a  distinct  acknowledgment  of  an  existing 
"  liability  to  serve  as  a  re-creation  of  it  at  the  time  of  such  acknow- 
"  ledgment ;  but  there  cannot  be  an  acknowledgment  without  know- 
*  ledge  that  the  party  is  admitting  something  •  •  •  •  The 
intention  of  the  law  is  manifestly  to  make  an  admission  in  writing 

(')  I.  L.  B.,  Vill  Bom.,  »9. 
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o£   an   existing  jural    relation  of  the  kind  specified  equivalent  for 
the   purposes  of  limitation  to  a  now  contract." 

This  remark  was  approved  by  Wilkinson,  J.,  in  Venkata  v. 
Partha  Satadhi  (}),  though  wo  are  not  prepared  to  accept  the 
learned  Judge's  view  as  applied  to  the  particular  document  before 
him,  see  also  Jalli  and  others  v.  Mnh  tr  Fir  Balchsli  C^)  at  page  40, 

The  person  sought  to  bo  ))oand  may  plead  that  he  had  no 
knowledge  of  the  admission  signed  by  him  or  that  it  was  obtained 
by  fi'aud  fi'om  him,  and  these  defences  are  not  concluded  by  the 
mere  signature.  Similarly  the  party  making  the  acknowledgment 
must  be  possessed  of  an  undor-tnudinGr  copnblo  of  comprehending 
its  nature. 

Mr.  Beechey  admits  that  an  insane  person  signing  an  acknow- 
ledgment is  not  necessarily  bound  by  the  same,  and  he  al.so  concedes 
that  if  the  pei^son  is  of  too  tender  an  age  to  have  a  clear  compre- 
hcn.si6n  of  its  character  he  would  not  be  ly)und.  If  Kesho  Das  was 
only  twelve  or  thirteen  at  the  date  of  the  acknowledgment  relied  on, 
it  may  be  doubted,  on  the  above  admission,  whether  he  was  really 
competent  to  understand  the  nature  of  an  acknowledgment.  Under  the 
Indian  Pohal  Code  a  child  above  the  age  of  seven  years  and  under 
twelve  is  criminally  liable  only  if  he  lias  attained  sufficient  matuiity 
of  undei'standing  to  judge  o'f  the  nature  and  consequences  of  his  con- 
duct. The  rules  which  govern  the  liability  of  minor.^  have  their 
origin  mainly  in  considerations  of  intellectual  deficiency.  The  most 
impoi-tant  consideration  on  which  they  are  foundetl  has  always 
been  the  absence  of  that  knowledge  and  experience  whicli  is  neces- 
sary to  enable  anj-  one  to  ai)[>reciate  the  con.sequences  of  his  acts. 
But  it  is  also  obvious  that  an  inquiry  into  either  physical  or  intel- 
lectual capacity  in  each  case  would  bo  both  difficult  and  Inconve- 
nient, and  consequently  the  necessity  for  it  has,  to  a  great  extent, 
been  superseded  by  laying  down  certain  fixed  rules  as  to  liability 
based  simply  on  the  ago  of  the  person  sought  to  be  made  liable. 
This  Is  the  origin  of  the  law  of  minority,  which  in  India  extends 
except  in  cei-tain  cases  to  the  ago  of  eighteen, — an  arbitrary  limit 
which  dispenses  with  all  necessity  for  inquiry  into  the  Intellectual 
capacity  of  persons  wathiu  that  age.  In  1836  the  status  of  minority 
lasted  up  to  the  end  of  the  sixteenth  year  under  Hindu  Law. 

Minority  is  therefore  a  sufficient  proof  of  incapacity  of 
understanding  as  a  ground  of  non-liability  unless  the  duty  or 
obligation  is  one  for  breach  of  which  it  does  not  serve  as  an 
excuse.     For    example  In  the  case   of  toiis  minoiity  cannot   be 

(»)  l.L.R.,XVimd.,  227.  {'')  9  P.  It,,  1897,  " 
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pleaded  as" a  defence,  though*  in  certain  cases  inquiry  -will  he 
permitted  into  mental  capacity,  vrhich  amounts  in  other  woids  to 
this  that  there  is  no  fixed  age  limit  of  non-liability  for  cases  of 
this  class.  But  irrespectively  of  these  and  cases  falling  under  the 
criminal  law,  it  is  a  general  rule  of  law  "  that  a  minor  is  not  to  be 
"  allowed  to  do  anything  to  prejudice  himself  or  liis  rights  "  per 
Lord  Abinger,  C.  B.,  in  Oliver  v.  Woodrofe  (^).  It  is  notmeix^ 
in  cases  falling  under  the  law  of  contract  that  minority  grants 
immunity  from  the  consequences  of  acts  and  omissions.  "  An 
'*  infant  is  not  botmd  by  acquiescence  in  standing  by  and  allowing 
'•  others  to  act,  on  the  faith  that  he  will  do  or  not  do  a  particular 
"thing     *     *. 

"  Acquiescence  in  a  breach  of  trust  docs  not  bind  an  infant  *  *  * 
"  similarly  laches  will  not  prejudice  an  infant,  for  the  presumption  of 
"law  is  that  ho  does  not  understand  his  rights,  and  is  not  capable 
"  of  taking  advantage  of  the  rules  of  law  so  as  to  apply  them  to  his 
•'  advantage."  Simpson  on  Infants,  2nd  edition,  57.  The  Limitation 
Act  itself  saves  the  rights  of  minors  from  the  consequences  of  their 
omission  to  sue,  and  the  Civil  Procedure  Code  recognizes  their 
disability  irom  acting  for  themselves  in  Courts  of  Justice.  TJie 
disabilities  of  minors  cover  a  much  wider  field  than  that  of  mere 
contract.  A  good  summary  of  the  law  relating  to  them  is  given  by 
an  old  writer  quoted  in  Trevelyan's  Law  relating  to  minors,  2nd 
edition,  jDagc  1 6  :  "the  law  protects  their  persons,  preserves  their 
"rights  and  estates,  excuseth  their  laches  and  assists  them  in  their 
"  pleadings ;  the  Judges  are  their  counsellors,  the  jury  are  tlieir 
"  servants,  and  the  law  is  their  guardian," 

An  aclcnowledgment  of  liability  under  Section  19  of  the  Limit- 
ation Act  is  closely  akin  to  a  contract,  though  an  implied  promise 
to  pay  does  not  underlie  its  binding  effect  as  is  the  case  with  an 
acknowledgment  under  the  law  of  England. 

The  real  effect  and  intention  of  the  law  is  perhaps  well  ])ut  by 
Mr.  Justice  West  in  the  passage  already  quoted  from  his  judgment 
in  Dharma  Vithal  v.  Gobind  Sadvalkar  (^),  but  oven  if  it  were  riot 
so  there  is,  in  the  acknowledgment,  a  clear  waiver  of  the  time  that 
has  already  run  which  operates  to  the  prejudice  of  the  minor,  but 
which  on  general  principles  cannot  bo  allowed  to  have  that  effect 
as  in  consequence  of  his  immaturity  of  understanding  he  is  incap- 
able of  using  and  applying  rules  of  law  to  his  own  advantage. 

Mr.  Justice  Trevelyan  says  that  an  acknowledgment  by  a 
minor  would  only  bo   efficacious  in  a   case  of   contract   which  he 

(»)  4  M.  and  W.,  653.         (')  I.  L.  B.,  VIII  Bom.,  99. 
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could  avoid,    and   would   have  uo   effect  on  any   other  cause  of 
action,  page  80 G. 

Mr.  Beechey  has  not  quoted  a  single  case  in  support  of  the 
view  advanced  by  him,  and  we  have  been  unable  to  lay  our  hands 
on  a  reported  Indian  case  on  the  question  before  us.  We  look  on 
this  as  proof  that  the  matter  is  too  clear  and  too  universally 
admitted  to  be  disputed. 

We  have  no  hesitation  in  finding  that  the  acknowledgments 
arc  inoperative  in  consequence  of  the  minority  of  Kcsho  Das  when 
they  were  written,  and  that  the  plaintiffs'  claim  is  consequently 
ban-ed  by  time. 

This  is  sufficient  to  dispose  of  the  appeal,  and  we  do  not  thei-e- 
fore  think  it  necessaiy  to  go  into  any  other  question  aiisiug  in  it, 
and  merely  leave  on  i-ecord  that  wo  substantially  agi-ee  with  all 
the  findings  of  fact  aiTived  at  by  the  Divisional  Judge,  besides 
those  already  discussed.     The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  60. 

Before  Mr.  Justice  Clarh,  Chief  Judge,  and  Mr,  Justice 
Robertson. 
GUL  MUHAMMAD,— (Defendant),— APPELLANT, 
Versus 


\ 


Appellate  Side. 


MUSSAMMAT  WAZIR  BEGAM,— (Petitioneb),—  J 

RESPONDENT, 

Civil  Appeal  No.  13  of  1901. 

Guardkui~Appoinl})icnLof — Guardian  and  Wards  Act,  1890,  Section  17 — 
Applicalioii  h<j  a\Muhummadiii  maternal  yrandmoilier  to  he  appointed  guardian 
of  Iter  Muhuniinudan  minor  grandchiliren  ivho  were  in  the  custody  of  their 
father  who  had  changed  his  religion — Father's  right  to  custody — Act  XXI  of 
ItJoO,  Section  1. — Interpretation  of  the  expression  "  rights  " — Equity. 

llcld,  that  the  law  iu  India  while  placing  all  religions  on  a  level  before 
the  law  and  allowing  to  the  fullest  extent  the  rights  of  aggregations  of  in- 
dividuals  to  be  goverocd  by  their  own  personal  law,  protects  individuals  so 
far  as  may  be  from  the  loss  of  either  rights  or  property  by  reason  of  renun- 
ciation  of  or  exclusion  from  any  religion  or  caste. 

Held  also,  that  the  expression  "  rights  "  in  Section  1  of  Act  XXI  of  1850 

includes  somethiiig  more  than  actual  rights  in  property,  and  that  the  right 

to  the  guardianship  and  custody  of  his  children  by  a   Muhammadan  who 

has  been  converted  to  Christianity  is  a  right  within  the  meaning  of  Act  XXI 

of  1850. 

Held,  further,  that  the  father  who  was  the  only  living  parent  and  who 
had  the  custody  of  hia  children  and  was  making  suitablQ   proYision  for 
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^llei^  up-bringiug  should  not  lose  his  natural  rights  on  the  grouud  of  change 
of  his  religion. 

ilisceUaneous  first    appeal  from    ihc  cro'er   of  Lata    Ghuni   Lai, 
District  Judge,  Delhi,  dated  20th  December  1900. 

Kirkpati'ick  for  api^ellant. 

Muliammad  Sliafi  for  respondent. 

The  facts  and  arguments  are  fully  set  out  in  the  judgment  of 
the  Court,  which  was  delivered  by 
6th  April  VJOl,  RoBEiufOX,  J. — The  facts  of  this  case  are  very   simple.     One 

Gul  Muhammad,  a  Muhammadan  widower,  has  two  children,  one 
aged  between  8  and  9,  a  boy,  and  the  other  aged  between  4  and  5, 
a  girl. 

On  the  16th  April  1900,  appellant,  Gul  Muhammad,  embrac- 
ed the  Christian  religion  and  was  baptized,  and  the  next  day  both 
children  wei"e  also  baptized.  The  childien  were  both  with  their 
father,  and  ai'e  now  in  his  custody,  the  girl  having  been  placed  by 
him  in  charge  of  a  missionary  lady  at  a  Girls'  School  in  Delhi, 

The  matei-nal  gi-andmother,  one  I\lussammat  Wazir  Begam, 
claims  to  be  appointed  guardian  to  both  the  minor  childi-cn  under 
Act  VIII  of  1890,  and  also  to  be  appointed  guardian  of  the 
propei"ty. 

The  case  was  tried  by  the  District  Judge  of  Delhi,  who  i-eject- 
ed  the  application  as  regards  the  boy  and  the  property,  but  allowed 
it  as  regards  the  person  of  the  girl,  holding  that  the  father  had  lost 
liis  rights  of  guardianship  by  his  apostacy  from  the  Atuhammadan 
religion,  and  that  his  lights  were  not  saved  by  the  opci'ation  of 
Act  XXI  of  1850,  which  the  District  Judge  held  not  to  apply. 

From  this  decision  both  sides  have  appealed,  and  wc  propose, 
fiiTst,  to  consider  the  appeal  of  the  father,  who  claims  the  i-iglit  of 
guai'diansliip  over  the  girl. 

The  learned  counsel  for  the  appellant  put  his  case  in  the  form 
of  four  propositions,  and  it  will  be  a  convenient  method  of  dispos- 
ing of  tliis  appeal  to  deal  with  these  propositions  seriatim.  They 
are  as  follows  : — 

I. — Act  XXI  of  1850  docs  apply  and  governs  this  case. 

II. — Proposition  1  having  been  established,  the  api)ellaut  has 
the  same  rights  regax'ding  the  girl,  his  daughter,  as 
lie  would  have  liad  as  a  Muhammadan,  and  these 
amount  to  guardianship  and  control,  althougli  the 
actual  custody  of  the  girl,  i.  e.,  the  Mzanat,  would 
i-emain  till  the  age  of  puberty  with  the  mother' . 
mother,  who  is  tl;e  claimant  in  this  case. 
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III.— Under  Act  VI TI  of  1890,  tlie  welfare  of  the  minor 
and  tlie  dictates  of  equity  ai'e  tho  first  considei-a- 
tions,  overriding  special  personal  laws  ;  and,  in 
accordance  with  these  principles,  the  father  should 
be  made  guardian  of  his  daughter. 

IV.— It  is  clearly  for  the  welfare  of  the  gii'l  that  the  father 
should  be  the  guardian  in  this  case. 

The  first  and  the  most  important  question  which  we  have  to 
consider  in  this  case  is  whether  or  not  it  comes  within  the  purview 
of  Act  XXI  of  1850. 

Turning,  tii-st,  to  the  wording  of  the  Act  itself,  we  arc  uuiible 
to  see  any  ground  whatever  for  the  view  that  the  **  rights,"  for- 
feitui'c  of  which  is  alluded  to,  arc  rights  of  property  only.  The 
teiTns  of  the  single  section  of  the  Act  do  not  appear  to  us  to  be 
capable,  under  any  cii'cumstances,  of  that  interpretation.  The 
section  says  in  plain  and  unmistakeable  language  that   "  so  much 

'  of  any  law  or  usage  now  in  force as  infiicts  on  any  jterson 

••  forfeiture  of  rights  or  pi"operty,  or  may  be  held  in  any  way  to 
"  impair  or  affect  any  right  of  inheritance,  by  reason  of  his  or  her 
"  renouncing,  or  having  been  excluded  frem  the  communion  of  any 
"  religion,  or  being  deprived  of  caste  shall  cease  to  be  enforced  as 
"law." 

It  has  been  laid  down  by  Sir  Barnes  Peacock  in  Srimali 
Matangini  Debi  v.  Srimati  Jaykli  JDehi  Q)  that  Section  I  of  the 
Act  is  to  be  considered  entirely  independent  of  the  preamble,  but 
even  if  this  view  be  not  accepted,  it  was  argued  by  the  counsel  for 
the  appellant,  and  wo  think  with  umch  force,  that  this  view  is 
entirely  in  accord  with  the  preamble  aud  in  no  way  at  variance  with 
it.     The  preamble  recites  that  "  it  will  be  beneficial  to  extend  "  the 

principles" (of  Regulation  YII of  1S32,   Section  9)  ;  not,  Ijc 

it  observed,  the^roiisiona,  but  the  principles,  threughout  the  teiri- 
tory  of  the  East  India  Company.  The  "  principles  "  here  enunciated 
are  clearly,  it  is  urged,  that  so  far  as  enactment  can  prevent  it,  no 
one  shall  in  British  India  suffer  for  his  religious  convictions.  It 
is  an  enactment  in  favour  of  freedom  of  conscience,  and  that  prin- 
ciple is  fully  carried  out  in  the  section  itself.  The  "  principle  " 
clearly  is,  it  was  contended,  not,  as  suggested  to  us  by  the  learned 
counsel  for  the  respondent,  that  no  "  apostate  "  shall  actually  lose 
pi-operty,  that  is  a  mere  detail  resulting  from  the  principle,  but  that, 
so  far  as  can  be  avoided,  no  one  shall  suffer  for  conscience's  sake. 
la  face  of  the   clear  wording  of   the  Act, .  and  in  the  absence  of 

(»)  5  F.   L  R,  492. 
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any  autliority  quoted  to  the  contrary,  we  are  Unable  to  see  upoii 
what  ground  Mr.  Amir  Ali  bases  the  diclum  at  page  257  of  the  2nd 
Edition  of  Volume  II  of  his  book  on  Muhammadau  Law  that 
"  the  provisions  of  Act  XXI  of  1860  make  no  alteration  of  the 
"  Muhammadan  Law  bearing  on  this  subject.  The  effect  of  that 
"  Act  is  confined  to  questions  of  inheritance."  The  wording  of 
the  Act  certainly  does  not  confine  its  operation  to  questions  of 
inheritance,  and  no  legal  authority  has  been  quoted  to  us  which 
goes  so  far  as  to  say  that  its  provisions  are  so  restricted.  Although 
there  may  be  differences  of  opinion  as  to  the  actual  scope  of  the 
word  "  rights,"  no  authority  has  been  quoted  to  us  which  limits  it  to 
questions  of  inheritance  only. 

Turning  from  the  Act  itself  to  the  authorities  on  the  subject, 
we  propose  to  discuss,  first,  those  which  take  the  .more  restricted 
view  of  its  operation. 

The  first  case  quoted  to  us  was  "  In  the  matter  of  Mahin  BibV 
(}).  This  was  the  decision  of  a  single  Judge  of  the  High  Court  of 
Calcutta,  and  the  words  relied  on  in  that  judgment  (Macpherson, 
"  J.)  are :  I  am  clearly  of  opinion  that,  so  far  as  concerns  the 
*'  marriage  of  his  daughter,  a  Muhammadan  ....  Cohen  was  not  the 
"  guardian  of  the  daughter,  he  being  an  apostate  from  the  Muham- 
"  madan  faith.  His  consent  consequently  was  not  necessary.  And 
'*  he  being  an  apostate,  the  mother's  consent,  she  being  a  Muham- 
"  madan  woman  (which  was  in  fact  given),  is  sufficient."  That 
was  a  peculiar  case,  the  father,  a  Jew,  who  had  turned  Muham- 
madan, and  then  again  tui'ned  Jew,  wished  to  enforce  the  right  of  a 
Muhammadan  father  to  annul  a  mamage  ah-eady  contracted  by  his 
Muhammadan  daughter,  the  mother  being  alive  and  having  con- 
sented, and  the  girl  being  in  her  husband's  custody,  and  the  words 
quoted  wei-e  used  in  an  order  dismissing  an  application  by  llie 
father  against  the  girl's  liusband  for  "  habeas  corpus.^'  But  the 
judgment  is  not  of  much  weight,  even  were  it  not  clearly  dis- 
tinguishable, in  this  case,  because  it  is  clear  that  neither  the  pro- 
visions of  Act  XXI  of  1850,  nor  the  ruling  of  a  Division  Bench  of 
the  Calcutta  High  Couii  in  Muchou  and  others  v.  Anvon  Sahoo  and 
others  C)  were  brought  to  the  notice  of  the  Court  or  discussed  in 
any  way.  The  judgment  is  quoted,  with  approval  no  doubt,  in 
Wilson's  book  on  Muhammadan  Law,  and  he  points  out,  what  no 
doubt  was  the  consideration  which  led  to  the  order  in  that  case, 
».  e.,  that  the  Act  speaks  only  of  "  forfeiture  of  rights  or 
property"  whereas  the  question  here  is  as  to  the  fitness  of 
au  infidel  for  the  discharge  of   an  important  duty  affecting  the 

(')  13  B.  L,  /;,,  16P.  (»)  5  W.  R.,  236.  ' 
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welfare  of  a  third  party  who  is  a  MoBlem,  and  of  the  family  who 
are  also  Moslems  (^). 

The  next  authority  to  which  our  attention  was  called  by  the 
learned  counsel  for  the  respondent  was  the  judgment  of  this  Court 
in  Noicros  Ali  v.  Mussammat  Aziz  Bihi  and  another{^).  In  that  case  a 
Muhammadan  husband  who  had  apostatized  sued  for  the  custody  of 
his  wife,  and  so  far  as  the  interpretation  of  Act  XXI  of  ]  850  was 
concerned,  all  that  was  held  was  that  Act  XXI  of  1850  had  not 
altered  or  affected  the  Muhammadan  Law  in  respect  of  cancellation 
of  marriage  by  apostacy.  This  was  held  by  two  Judges,  the  third 
Judge  dissenting.  But,  although  there  was  some  difference  of 
opinion  as  to  how  far  the  preamble  of  the  Act  could  be  considered 
in  connection  with  the  Act  itself  among  the  Judges  in  that  case,  all 
were  agreed  that  the  word  "rights  "in  the  Act,  of  which  forfeiture 
is  not  to  occur,  meant  much  more  than  mere  rights  of  property. 
As  one  of  the  Judges  put  it,  "  Rights  on  property"  is  not  a  mistaka 
for  "  Rights  of  property."  The  dictum  of  Mr.  Amir  AH,  and  the 
contention  of  the  learned  counsel  for  the  respondent  on  that  point, 
therefore,  receives  no  support  from  that  judgment.  The  main 
principle  underlying  the  judgment  of  that  Bench  appears  to  be 
embodied  in  a  sentence  which  we  quote  from  the  judgment  of 
Boulnois,  J.  "  Whilst  the  Muhammadan  Law  relating  to  apostacy 
"  inflicts  on  an  apostate  forfeiture  of  rights  over  his  wife  acquired 
"  by  marriage,  it  also  creates  in  favour  of  the  wife  a  right  to 
''  regard  the  man*iage  contract  as  dissolved."  And  the  Judges  held 
that  the  right  of  the  wife  to  this  relief  was  stronger  than  any  right 
which  the  husband  could  allege  under  Act  XXI  of  1850.  That 
case  is,  tliereforc,  clearly  distinguishable  fi"om  this.  The  remark 
of  Mr.  Justice  Plowden  in  his  judgment  in  ilnssammat  Khan  Bihi 
V,  Vir  Shnh  (^)  does  not  appear  to  us  to  carry  the  matter  much 
further.  He  says  "  If  any  opinion  were  necessary  in  this  case,  I 
"  should  lie  disposed  to  hold  that  a  rule  of  Law  which  directly  de- 
"  termines  the  status  of  a  pereon,  the  personal  relation  between  him 
'•  and  another  or  others,  is  to  that  extent  scarcely  within  the  purview 
"  of  the  Act.     But  this  is  not  necessary  to  be  decided." 

No  further  authorities  were  quoted  to  us  in  favour  of  the  view 
that  Act  XXI  of  1 850  only  covers  questions  of  property  or  inherit- 
ance, or  that  it  does  not  apply  to  questions  of  the  nature  involved 
in  this  case. 

In  favour  of  the  view  that  the  pi'esent  case  comes  within  the 
purview  of  the  Act,  the  opinion  of  Mr.  Trevelyan,  given  at  page  62 

(')  Wilson  on  Anglo-Muhammadan  Law,  p.  99,  Section  95. 
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of  the  Tagore  Law  Lecture  for  1877,  was  quoted.  He  says  "  since 
"  the  passing  of  the  Act  XXI  of  1850,  such  a  right  of  guardian- 
"  ship  ceased  to  be  affected  by  a  change  of  religion  or  loss  of  caste." 

The  next  authority  brought  forward  was  the  judgment  of  the 
Allahabad  High  Court  in  KancJii  Ram  y.  Bddiaya  Bam  {^).  That 
was  a  claim  involving  the  custody  of  a  daughter,  and,  admittedly, 
very  much  against  their  inclinations  in  that  particular  case,  the 
leai'ned  Judges  found  that  (in  the  words  of  Pearson,  J.)  "  The  ap- 
"  pellant  has,  in  my  opinion,  failed  to  show  that,  because  the  defend- 
"  ant  has  been  put  out  of  caste  by  the  members  of  his  brotherhood 
"  on  account  of  his  intending  to  give  his  infant  daughter,  aged  1 1 
"  years,  in  marriage  to  a  man  said  to  be  more  than  seventy  years 
"  old  and  irnpotent,  in  consideration  of  receiving  from  him  about 
"  Rs.  400,  he  (the  defendant)  has,  according  to  Hindu  Law,  lost 
"  his  right  as  giiardian  to  the  custody  of  the  said  girl;  and  such  a 
"contention,  even  were  it  supported  by  Hindu  Law,  must  be 
''  disallowed  in  reference  to  the  provisions  of  Act  XXI  of  1850." 
This  is  an  unequivocal  finding  that  rights  of  guardianship  ovei- 
infants  are  "rights  "  within  the  purview  of  Act  XXI  of  1850. 

The  judgment  of  the  Calcutta  High  Court  in  Muchoo  and 
others  v.  Arzoon  SnJioo  and  others  (^)  is  eqiially  clear,  and  is  one 
which  deserves  most  careful  consideration.  In  that  case  a  convert 
to  Christianity  from  the  Hindu  i^ehgion  claimed  the  custody  of  his 
wife  and  three  young  children  The  claim  to  the  custody  of  thr 
wife  was  dismissed,  on  the  ground,  as  stated  by  Campbell,  J., 
"  simply  for  the  reason  that,  admitting  the  husband's  prima  facie 
*'  claim  to  the  custody  of  his  wife,  that  claim  can  be  defeated  by  a 
"  reasonable  plea."  In  regard  to  the  custody  of  the  children  which 
was  decreed,  as  regards  the  two  elder  children,  and  as  regards  the 
youngest  so  soon  as  it  attained  the  age  of  4,  the  judgment  of  Air. 
Justice  Campbell  contains  the  following,  which  we  c|Uote  in 
full:- 

"  Lender  the  provisions  of  Regulation  VII  of  1882  it  is  enacted 
"  that,  in  certain  suits  regarding  succession,  inheritance,  maiTiage, 
"caste,  and  all  religious  usnges  and  institutions  between  parties  of 
"  the  Hindu  arul  Muhammadan  rebgions  respectively,  the  law  of 
"  their  respective  religions  is  to  be  administered,  but  in  respect  of 
"  all  other  suits  between  any  parties,  and  all  suits  of  every  kind  in 
"  which  both  parties  ai^e  not  of  the  same  persuasion,  the  only  law 
'*  is  that  of  justice,  equity,  and  good  conscience.  Upon  this  provi- 
"  sion  of  the  law,  the  pleader  for  the  appellant  socks  to  argue  that . 
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"  on  principles  of  justice,  equity  and  good  conscience,  the  custody  ;of 
*'  the  children  should  remain  with  the  wife,  and  not  with  the  hus- 
"  band,  because,  he  says,  at  the  time  of  the  marriage  it  was  under- 
*'  stood,  and  as  it  were  impliedly  contracted,  that  the  parties  should 
"  remain  Hindus,  and  therefore  one  of  the  parties  having  abandoned 
"  the  Hindu  religion,  should  not  be  permitted  to  claim  the  children, 
"  the  fruit  of  the  marriage,  to  the  exclusion  of  the  party  who  con- 
"  tinues  in  the  religion  which  they  ])oth  professed  at  the  time  of  the 
'*  contract  of  connubium. 

"  This  contention  may  possibly  admit  of  reasonable   argument. 
•'  I  cannot,  however,  think  that,  even  if  there  were  no  further  pro- 
"  vision  of  law,  this  equitable  claim  on  behalf  of  the  mother   would 
"  prevail  to  such  an  extent  as  to  overiide  the  very  strongest  natural 
"  right  of  the  father — the  right  to  the  custody  of  his  own   children. 
"  But,  be  that  as  it  may,  [  think  that  we  arc  relieved  of   all   ques- 
"  tions  regarding  the  construction  of  the  old  Regulations  by  the   ex- 
"  press  provisions  of  Act  XXI  of  1850,  which   so  far  extends   the 
"  principle  of  Regulation    VIT  of  1832  that,  whereas  the  last  men- 
"  tinned  Regulation  contained  an  express  provision  to  the  effect  only 
*'  that  where  one  or  more  of  the  parties  to  a  suit  should  not  be  of  the 
''  Hindu  or  Muhammadan  persuasion,  the  law  of  the  religion   .should 
"  not  be  permitted  to  operate  to  deprive  either  of  any  **  property  "   to 
•'  which  he  may  be  entitled.     Act  XXI  of  1850  so  far  extends  that 
"  provision  as  to  enact  that  no  law  or  usage  hitherto  in  force  shall 
*'  inflict  on  any  person  who   renounces  his  or  her  religion  any  for- 
"  feiture  of  *  right  or  property,'  the  word  '  inght '  being  superadded. 
"  It  seems  to  me  clear  that  the  right  to  the  custody  of  children  is  a 
"  right  within  the  meaning  of  Act  XXI  of  1850. 

"  The  pleader  for  the  appellant  further  argued  that  no  one  can 
"  be  permitted  so  to  use  his  right  as  to  deprive  any  other  person  or 
"  persons  of  their  rights.  For  instance,  he  says,  a  husband  who 
"  becomes  a  Christian  will  not  be  permitted  to  claim  the  person  of 
"  a  wife  who  remains  a  Hindu.  This  is  so  far  true,  and  in  this 
"  case  the  claim  to  the  wife  was  rightly  dismissed,  but  was,  I  think, 
"  dismissed  simply  for  the  reason  that,  admitting  the  husband's 
^^  prima  facie  claim  to  the  custody  of  the  wife,  that  claim  may  be 
"  defeated  by  a  reasonable  plea.  If  a  wife  pleads  that  her  husband 
"  beats  and  ill  uses  her  in  such  a  way  that  she  cannot  reasonably  be 
"  required  to  live  with  him,  and  that  plea  is  made  out,  doubtless  the 
"  Court  will  not  enforce  a  restitution  of  conjugal  rights.  So  also, 
"  if  she  pleads  that  the  husband,  by  change  of  religion,  has  placed 
"  himself  in  that  position  that  she  cannot  live  with  him  without  doing 
"  extreme  violence  to  her  religious  opinions  and  the  social   feelings 
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"  in  which  she  has  been  brought  up  and  in  the  enjoyment  of  which 
**  she  married,  tliat  pica  would  also  be  a  good  plea. 

*•  I  have  no  doubt  that  if  the  children,  even  though  not  legally 
"  majors  for  the  purposes  of  property,  had  arrived  at  that  age  of  dis- 
"  cx'etion  that  they  could  plead  an  intelligent  and  distinct  preference 
"  for  the  Hindu  religion,  the  Court  Avould  probably  not  forcibly 
"  deliver  them  up  to  the  father.  But  that  is  not  alleged  in  this  case. 
**  The  exact  age  of  the  two  elder  children  is  not  precisely  mentioned, 
"  but  as  the  youngest  was  under  4  years  old,  a  mere  infant,  and  as 
"  it  has  not  been  pleaded  that  the  others  are  very  much  older,  we 
"  may  presume  that  the  two  elder  children  are  of  such  an  age  that, 
"  while  it  is  no  longer  neceRsary  for  them  to  remain  with  the  moihor 
"for  the  purposes  of  nurture,  they  are  not  capable  of  fully  .i>idg- 
"ing  and  acting  for  themselves  with  regard  to  religion. 

"  That  being  so,  I  think  that  the  Judge  rightly  ordered  the  two 
"elder  children  to  be  delivered  up,  and  rightly  owlered  that  the 
"  third  child  should  he  delivered  up  when,  emerging  from  the  mere 
"  state  of  infancy,  it  reached  the  age  of  four  years  ;"  and  Mi'.  J. 
"  Kemp,  who  concurred,  in  the  course  of  his  judgment  said,  "  The 
*'  inherent  right  of  the  father  to  the  custody  of  his  children,  not 
"only  as  guardian  by  natui-e,  but  by  nurtitre,  is  a  right  recognised 
"  by  the  English  as  well  as  the  Hindu  Law.  Of  this  inght  the 
"  father  is  not  deprived  because  he  has  become  a  convert  to  Chris- 
tianity, though  he  may  have  become  *  potit,'  degraded  .-vccording  to 
the  dictates  of  the  Hindu  Law,  for  Act  XXI  of  1850  clearly 
"enacts  that  no  per.son  shall  by  reason  of  his  ivnouncing  or  having 
"  been  excluded  from  the  communion  of  any  religion  forfeit  his 
rights  or  property." 

So  far  as  we  are  aware,  that  ruling  has  never  been  dissented 
from,  and  it  went  the  length  of  giving  the  custody  of  three  children, 
born  as  Hindus  of  a  Hindu  marriage,  to  the  Christian  father  ex- 
pressly in  accordance  with  his  rights  under  Act  XXI  of  1850,  even 
1  hough  in  that  case  the  Hindu  mother  waa  her.self  alive,  still  a 
Hindu,  and  in  actual  custody  of  the  children. 

That  case,  t hei  efore,  appears  to  be  a  much  stronger  one  1  ban 
the  one  now  befoi-e  us  in  which  the  father  is  the  sole  surviving  parent, 
and  the  children  are  actually  in  his  custody,  the  father  in  this 
case  being  a  convert  from  Muhammadanism  niid  in  that  from 
Hinditism. 

We  are,  therefore,  in  accord  with  all  the  authoiitics  quoted  to 
UH  on  either  side,  with  the  exception  of  the  unsuppoi-ted  dtctum 
quoted  from  Mr.  Amir  Ali's  book,  in  holding  that  the  "nghts  "  from 
the  forfeiture  of  which  one  who  changes  his  religion  is  protected 
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by  Act  XX [  of  1850,  are  rights  other  than  those  merely  of  pi-operty  ^ 

or  inheritance,  and  may  extend  to  rights  of  guardianship  over  infant 
children.  The  la^v■  of  India,  while  placing  all  religions  on  a  level 
before  the  law  and  allowing  to  the  fullest  extent  the  right  of 
aggregations  of  individuals  to  be  governed  by  their  own  personal 
law  ;  as  noted  in  the  judgment  quoted,  and  laid  down  in  Section  o  of 
our  Punjab  Laws  Act,  protects  individuals,  so  far  as  may  be,  from 
the  loss  of  either  rights  or  property  by  reason  of  renunciation  of, 
or  exclusion  from  any  i-eligiou.  It  is,  however,  clear,  and  has  been 
recognised  in  all  the  i-ulings  quoted  that  the  preservation  of  such 
nghts  must  be  consistent  also  with  the  preservation  of  the  i-ights 
of  others  and  when  these  clash,  the  Courts  have  to  decide  between 
rival  interests  according  to  justice,  equity  and  good  conscience. 

After  considei'ing  the  authorities  quoted,  thei'efoi'C,  and  the 
arguments  addressed  to  us  we  concur  in  the  view  taken  by  the 
Calcutta  and  Allahabad  High  Coui-ts,  and  not  conti-avened  by  any 
rulings  quoted  to  us,  that  the  right  of  the  guardianship  of  infant 
cliildren  is  one  which  comes  within  the  term  "  rights  "  in  the  follow- 
ing clause  of  Act  XXI  of  1850,  "  as  inflicts  on  any  person  forfeiture 
"  of  rights  or  property,"  and  tliat,  therefore,  the  provisions  of  that 
Act  apply  to  and  govern  this  case  so  far  as  that  part  of  the  ques- 
tion is  concerned. 

We,  therefore,  hold  that  the  appellant  in  this  case  has  the 
same  rights  in  regard  to  the  custody  of  his  cliildren  as  he  would 
have  had  had  ho  remained  a  Muhammadan.  It  is  not  contended 
that  his  lights  have  in  any  way  become  vnore  extensive  by  the  fact 
of  his  becoming  a  Christian,  and  we  are  unable  to  see  that  the  fact 
that  he  has  had  his  children,  who  are  not  of  an  age  to  pi-ofess 
Christianity  of  their  own  choice,  baptized  into  the  Christian  Church, 
can  have  any  legal  effect  on  the  question  at  issue.  With  the  religious 
tenets  as  to  its  spiritual  effects  which  may  be  held  by  Sections  of 
tbe  Christian  Church  we  are  n'fet  here  concerned,  we  are  only 
dealing  with  the  legal  effect  of  the  baptism  of  infants  in  this 
connection. 

At  the  same  time  wb  must  deal  with  one  other  contention, 
put  forward  by  the  respondent.  This  was,  that  a  Muhammadan 
child,  born  of  a  Muhammadan  marriage,  has  an  inherent  right  to 
be  brought  up  as  a  Muhammadan.  This  is  a  contention  which  we 
cannot  accept.  No  doubt,  the  professors  of  every  creed  would 
consider  it  a  right  of  the  children  born  of  parents  professing  that 
creed  to  be  brought  up  in  it,  but  no  such  right  on  behalf  of  infants 
unable  to  claim  it  for  themselves  can  possibly  be  recognised  on  be- 
half of  the  religious  body  to  wliich  the  parents  may  have  belonged 
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at  the  time  of  the  child's  birth,  against  the  parents  of  such  infants. 
Such  a  claim  would  never  be  allowed  to  override  the  natural  right 
of  the  parents  should  they  change  their  I'cligion,  and  is  a  claim 
which  could  hardly  be  seriously  pressed  when  put  forward  on  be- 
half of  children  altogether  too  young  to  understand  any  of  the  ques- 
tions involved.  We,  therefore,  now  proceed  to  discuss  what  the 
rights  of  a  Muhammadan  father  would  be  under  the  present  circum- 
stances, and  what  course,  acting  as  a  Court  of  Equity,  we  ought  to 
pursue  in  regard  to  the  appointment  of  a  guardian  under  Act 
VIII  of  1890. 

In  regard  to  the  second  proposition  put  forward  for  the  appel- 
lant the  contending  parties  arc  practically  in  accord  that,  under 
Muhammadan  Law,  the  father  is  the  natural  guardian  with  full  and 
ample  jwwers  of  supervision,  and  the  mother's  mother  in  this  case 
would  be  naturally  entitled  to  the  actual  custody  or  '•hizanat"  of. 
the  children,  in  the  case  of  a  boy  up  to  the  age  of  7,  and  in  the  case 
of  a  girl  up  to  +he  age  of  puberty.  As  regards  the  boy  in  this  case, 
therefore,  it  follows  from  what  we  have  decided  above,  that  the 
father  is  the  proper  guardian  and  the  appeal  against  the  Lower 
Court's  decision  on  this  point  will  be  dismissed. 

As  regards  the  girl,  however,  further  considerations  have  to 
be  entertained.  It  appears  that  the  present  claimant,  the  girl's 
grandmother,  was  offered  the  custody  of  the  girl  before  her  fathei' 
became  a  Christian,  and  refused  it.  Under  ordinary  circumstances 
this  fact  would  not  be  of  much  consequence,  but  it  shows,  and  this 
is  borne  out  by  the  petitions  of  the  claimant  itself  that  the  object 
of  the  grandmother  is  the  very  natural  one  in  a  Muhammadan  no 
doubt,  of  getting  the  child  away  from  her  Christian  father  on  ac- 
count of  his  change  of  religion.  In  this  country,  and  in  this  case,  wc 
start  with  no  initial  presumption  that  it  is  better  for  the  child  to  be 
a  Muhammadan,  or  better  thatjt  should  be  a  Christian.  But  wc 
do  think  it  quite  clear  that  nothing  could  be  woi\sc  for  the  child 
than  that  she  should  be  brought  up  in  a  Muhammadan  house  by 
her  gi-andmother  until  the  age  of  puberty  when  she  would  have 
to  be  made  over  to  her  father,  and  subject,  while  with  her  grand- 
mother, to  the  supervision  of  her  Christan  father  to  which  ho  is 
clearly  entitled.  There  would  thus  be  constant  strife  between  the 
faith  of  her  father  and  the  faith  of  those  about  her,  constant  bicker- 
ings and  much  unhappiness  to  herself.  Such  an  aiTangement  i.s 
obviously  an  impossible  one.  Either  the  girl  must  be  left  with  hci 
father,  or  given  up  entirely  to  her  mother's  relatives.  Wc  have  to 
consider  in  this  case,  above  all  things,  the  welfare  of  the  nn'nor,  and 
there  being  no  presumptiou  that'  it  is  better  for  the  child    to  be 
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brought  up  as  a  Muhammadan  rather  than  as  a  Christian ;  or,  vice 
versa,  \vc  have  to  consider  what  is  best  for  the  child  as  the  matter 
stands,  and  we  are  unable  to  see  any  good  reason  for  holding  that 
anything  is  better  for  the  child  than  that  she  should  be  left  with 
her  only  surviving  parent.  The  application  is  one  under  Act  VIII 
of  1890  and  the  general  conditions  which  are  to  govern  the  action 
of  the  Courts  in  such  matters  are  recited  in  Section  17  of  that  Act, 
principles  entirely  in  accord  with  the  views  taken  in  the  various 
authorities  quoted  to  us  and  which  wc  have  considered  {Helen 
Skinner  v.  Sophia  Evelina  Orde  (^)  in  the  matter  of  Joshy 
Assam).  {^) 

The  two  cases  quoted  by  the  learned  counsel  for  the  respon- 
dent Barkhurdar  Khan  v.  Mussammat  Ghulam  Fatima  (^),  decided 
by  Mr.  Justice  Rivaz  of  this  Court  sitting  alone,  and  Mckand  Lai 
Singh  v.  Nobodip  Chunder  Si'ngha  (*),  decided  by  a  division 
bench  of  the  Calcutta  High  Court,  do  not  help  the  respondent's  con- 
tention that  the  father  should  not  be  declared  guardian,  and  allowed 
the  custody  of  the  girl.  In  each  of  these  cases  it  was  accepted  as 
incontestable  that  the  father  was  prima  facie  the  natural  and  pro- 
per guardian  of  his  infant  child,  but  in  each  case  the  infants  had 
been  left,  in  the  one  case  with  their  mothci-,  in  the  other  with  near 
relatives,  to  be  brought  up  in  the  Hindu  religion,  and  it  was  only 
when  the  children  had  been  for  some  years  under  Hindu  ti'aining 
without  objections  by  the  father,  that  he  bi-ought  a  suit  for  their 
custody  which  was,  on  equitable  grounds,  dismissed.  Here,  the  case 
is  quite  otherwise,  the  father  has  the  custody  of  his  children ;  he  is 
clearly  making  suitable  provision  for  their  up- bringing ;  he  is  the  only 
living  parent,  and,  with  the  exception  of  his  "  apostacy"  as  it  is 
natui'ally  viewed  by  the  other  side,  nothing  whatever  is  alleged 
against  him  ;  the  Act  XXI  of  1850  protects  him  from  the  loss  of  any 
rights  he  may  naturally  possess  on  the  ground  of  change  of 
icligion,  and  there  is  no  equitable  ground,  and  there  are  no  rights 
existent  on  the  part  of  ahy  one  capable  of  asserting  them  which 
can  be  held  on  any  equitable  ground  on  which  we  ought  to  override 
the  right  of  the  father. 

Wc  consider,  therforc,  that  the  claim  of  Mussammat  Wazir 
Bcgam  to  be  appointed  guardian  of  the  two  children  must  be  dis- 
missed, and  we  accordingly  dismiss  it  with  costs  throughout.  We 
understand  that  the  appellant's  father  is  also  a  sharer  in  the  pro- 
perty owned  by  the  children,  and,  having  dismissed  the  claim  of 
Mussammat  Wazir  Begam  as  regards  the  children,   wc  consider 


(')  Primj  Council,  X  B.  L.  B.,  p.l25.       (^)  P.  R.,  84,  1894. 

(-)  I.  L.  R.,  XXIII  Calc,  p.  390.  {*}  I.  L.  B.,  XXV  Calc,  p.,  881 
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that  the  claim  to  guardianship  of  the  property  should  be  dismissed 
also,  and  the  claim  and  appeal  on  this  poiut  is  also  dismissed  with 
costs  tliroughout.  The  appeal  of  Gnl  Muhammad,  appellant,  is 
allowed  with  costs  against  respondent  throughout.  ' 


No.  61. 

Before  Mr.  Justice  Clarlc,  Chief  Jttdge,  and  Mr.  Justice 
Bohertson. 

ATMA  SINGH  AND  ANOTHEil,— (Plaintiffs),— 
APPELLANTS, 


ArPEtLATE  Side,  •( 


Versus 

NAUDH  SINGH,— (OBb-ExNDAM),— RESPONDENT. 

Civil  Appeal  No.  845  of  1898. 

Custom  -  Gift — Validity  of  gift  to  a  near  agnate,  nut  actuaihj  an  heir  o/ 
the  donor—  Dhut  Jats  o/tahsil  and  Diglrict  Hoshiarptir. 

lu  a,  suit  by  a  nephew  of  the  donor  to  set  aside  a  gift  made  by  Jiis 
uncle  on  account  of  services  rendered  to  him  in  favour  of  a  near  a"-nate, 
who  was  not  actually  his  heir,  the  parties  being  Dhat  Jats  of  the  HosLiar- 
pur  tahsil,  held  that  the  gift  was  valid  by  custom. 

Bhagwana  v.  Mothu  ('),  Sobha  v.  Gyana  (z),  Gopal Singh  v.  Khenian  ('). 
Indar  v.  Luddar  Singh  (^),  Sher  Singh  v.  Sohail  Singh  (^),  Narain  Siu'jh 
V.  Gurmukh  Singh  (*)  and  Bala  v.  Bauna  ('),  referred  to. 

Further  appeal  from  the  decree  of  Captain  C.  S.   Martindide. 
Divisional  Judge,  Hoshiarpur  Diviiim,  dated  20th  May  1898. 
Han-is,  for  appellants. 
Muhammad  Shafi,  for  i-esiwndent . 
The  judgment  of  the  Court  ^vas  delivered  by 

Idtk  April  \\)0i.  Clark,  C.   J.— The   parties  arc    Dhat    Jats    of    inhsU  and 

District  Hoshiarpur. 

They  are  related  as  follows  : — 

GUR  BAKHSU. 


r 


J«tb»'  AnokhH. 

. ! I 

,,.       '    J                                    ^1  Xaudh   biogb, 

Keflar,  donor.                          Sahib  Singh,  defendant. 

I  donee. 
Plaintiffs. 

In  1880  Kcsar  gave  his  land   127  kanals  6  mirlus  to  Naudh 

Singh  and  gave  him  possession  and  mutation  of  names. 


^l\  ,?-•  ^*  *•'  ^^^*-  (')    18,  P.  B.,  1890. 

(«)  116,  P.  B.,  1886.  («)     19,  P.  i?.,  1890. 

(•*)     85.  P.  H.,  1889.  («)  116.   P.  B.[  1894. 

C)  14,  P    /.'.    IDOl. 
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We  agree  with  the  Divisional  Judge  that  the  gift  was  on 
account  of  services  rendered,  that  Naudh  Singh  paid  off  Kesar 
Singh's  revenue  balance  and  debts,  and  maintained  him  at  all  events 
till   within  a  couple  of  years  of  his  death  which  occurred  about  1895. 

We  think  it  is  established  that  by  custom  of  .lats  of  the 
neighbourhood  of  parties  a.  childless  proprietor  can  gift  his  land  to 
nuo  of  several  heirs,  who  has  rendered  him  services. 

Bhagwana  v.  Mothu  (^),  Sohha  v.  Gyana  {^),  Gopal  Singh 
V.  Kheman  (•^),  In  Jar  v.  Ltiddar  Singh  (*),  Sher  Singh  v.  Sohail 
Hingh  (^),  Narntn  Singh  v.  Surmukh  Singh  (^),  and  Bala  v. 
Banna  ('). 

The  question  in  this  case  is  whether  this  right  extends  io  a 
</\h    to  a  near  agnate  who  is  not  actually  an  heir  of  the  donor. 

•N^o  express  authority  on  the  subject  lias  been  quoted,  but  the 
rulings  referred  to  above  show  tliat  the  powers  of  alienation 
])osseRsed   by  the  Jats  of  Hoshiarpur  are  extensive. 

Sir  M.  Plowden  in  ^arain  Singh  v.  Gnrmukh  Singh  C*)  said  : 
"  The  case  seems  to  show  that  where  there  is  a  sort  of  moral 
"oblig.Ttion  to  compensate  for  .services  i-endered,  there  is  snflBciently 
"  good  consideration  to  support  a  gift  to  one  of  the  heirs,  to  tbe 
"  exclusion  of  the  i^est." 

h  is  not  a  much  further  step  to  support  the  gift  to  a  near 
kinsman  though  he  is  not  an  actual  heir. 

The  validity  of  the  gift  is  ba.sed  partly  on  the  necessities  of 
the  donor,  and  if  the  next  heir  were  an  infant,  or  were  impover- 
i.shed,  or  hostile  to  the  donor,  the  necessities  of  the  donor  could 
only    be    adequately  met  by  a  gift  to  a  more  remote  heir. 

In  the  case  of  appointment  of  an  heir,,  a  kinsman,  not 
necessarily  one  of  the  heirs,  may  be  appointed  (vide  Rattigan's 
Digest,  para.  35,  and  Mutsoda  Singh  v.  Deri  Ditta  {^),  and  we  do 
not  see  why  there  should  be  a  different  principle  in  the  case  of  gifts 
for  services. 

The  fact  that  the  plaintiffs  never  questioned  the  gift  from 
1.880  till  1897  though  the  donee  was  in  possession  before  their 
eyes,  Suggests   that  they  considered  the  gift  to  be  valid. 

We  hold  that  the  gift  was  valid  by  custom  and  we   dismiss 

the  appeal  with  costs. 

Appeal  dismissed. 
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(2)  lit),  P.  R.,   i88f..  <")  116,  P.  R,   1890. 
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Appellate  Side. 


No.  62. 

Before  Mr.  Justice  Reid. 

GOPAL  SHAH,— (Dependant),— APPELLANT, 

J  Versus 

ARURA,— (Plaintiff),— RESPONDENT. 

Civil  Appeal   No.  1097  of  1890. 

Limitation,— Limitation  Act,  1877,  Schedule  If.  Article  95— Sai7  for 
rectification  of  a  deed  on  the  ground  of  fraud. 

Held  that  the  limitation  for  a  suit  for  rc^ctification  of  a  deed  ou  ilic 
ground  that  the  defendant  induced  the  plaintiff  to  allow  certain  conditions 
to  be  entered  in  it  by  fraud,  is  provM  id  for  In  Article  O.-.  of  the  Second 
Schedule  of  the  Limitation  Act. 

The  Advocate  Gemral  ofBombDj  v.  H%i  Punjabai  (')  distinguished. 

Further  appeal  from  the  decree  of  Major  E.  Inglis,  Divisional  Jndgfi, 

Sialkot  Division,  dated  31.9/  July  1899. 

Ishwar  Das,  for  appellant. 

The  judgmeni  of  the  learned  judge  was  as  follows  :  — 

18/^  ^yin7  ]90|,  Reip,  .T.— Th??  lowor  Appellate   Ormi-t  li.as  found    that   the 

plaintiff- respondent  was  awaro  of  the  terms  of  the  mortgage  deed 
in  suit  at  th3  ditj  of  oxocation,  i.e  ,  more  than  three  year.s  before 
.suit,  but  has  held  that  Article  12i}  of  the  Second  Schedule  to  the 
Limitation  Act  applie.s,  and  that  the  suit  was  therefore  within 
time. 

The  only  authority  in  favour  of  this  conclusion  appears  to  be 
The  Advocate  General  of  Bombiy  v.  Bai  Punjabi  (^),  in  which 
Farran,  J.,  held  that  the  suit  before  him  was  not  for  rectification  of 
a  deed,  bat  again-it  an  e,K3catrix  and  hiv  as-iigns,  the  trustees  of 
the  deed,  for  th3  pirpiie  of  following  th3  trust  property  in  their 
hands,  and  having  it  applied  to  the  proper  purposes  of  the  trust, 
and  that  Section  10  of  the  Act  applied. 

The  learned  ..ludge  further  hold  that,  i  f  Section  10  did  not 
exclude  the  suit  from  th3  limitation  law.  Article  120  would  no 
doubt  apply,  but  this  was  ohiter,  and  unnecessary  for  the  decision 
of  the  suit. 

As  iX)intod  out  in  the  notes  to  Starling's  Limitation  Act,  tli 
learned  Jud  '3,  f  )r  whoo  opinion  I  hive  great  respect,  appears  to 
have  overlooked  Article?  95  and  9i3,  which  provide  periods  of 
limitation  for  relief  on  the  ground  of  fraud  and  mistake,  ane(, 
under  Section  31  of  the  Specific  Relief  Act,  rectification  of  a  deed 
can  only  bo  granted  on  one  of  these  grounds. 


I 


(1)  Z.  L.  i«,,  XYIU  Bom.,  551. 
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The  respondent  distinctly  alleged  fraud,  and  Article  95  conse- 
quently  applies. 

(The  remainder  of  the  judgment  is  not  material  for  the  purposes  of 
this  report.— Ed.,  P.  E.) 


No.  63. 

Before  Mr.  Justice  Eeid. 
CHOUDRI  GURMUKH  SIXGH,- (Decree-Holder), - 
,       APPELLANT, 

Versus  \  AprKiiATK  Side. 

^lUSSAMMAT  MIRZA  NUR,— (JcDCMENT-DEnTOR),— 
RESPONDENT. 

Civil  Appeal  No,  796  of  19(X). 

Civil  Procedure  Code,  18S2,  Section  24:1— Execution  proceedings'-Juris- 
diction  of  Court  to  entertain  application  after  full  satisfaction  of  the  decree 
being  entered — Procedure — Review — Appeal — Appeal  from  an  order  of  declin- 
ing  to  revieio  the  2^reviotis  order. 

Section  2i'li  of  the  Civil  Procedure  Code  does  not  apply  to  a  Court  which 
has  fully  executed  a  decree  and  has  thereby  become  functus  officio,  it  applies 
only  to"  a  Court  executing  a  decree  at  the  time  when  an  application  con- 
nected wltli  execution  in  made  ;  therefore,  where  a  judgment-debtor,  after 
the  final  settlement  had  been  effected  and  the  execution  proceedings 
terminated,  full  satisfaction  of  tho  decree  being  entered  and  the  execution 
record  being  consigned  to  tho  Record-room,  made  an  application  to  the  Court 
for  the  refund  of  a  certain  amount  alleged  to  have  been  recovered  from 
liim  by  the  decree-holder  in  excess  of  tho  Bnm  due  under  the  decree, 
?ieW  that  tho  only  course  open  to  the  judgment-debtor  was  to  apply  for 
a  review  of  the  order  declaring  the  decree  satisfied  and  striking  off  the 
execution  proceedings,  but  that  where  no  objection  to  jurisdiction  had  been 
taken  in  the  Court  below  and  tho  forum  for  the  application  for  review 
was  tho  same  as  the  form  selected  by  the  judgment-debtor  for  the 
application  for  refund,  the  latter  application  might  be  treated  as  an  applica- 
tion for  review. 

Held,  f  urtlier,  that  an  order  declining  to  review  a  previous  order  was  not 
appealable. 

FaMr-ud-diib  Muhammad  Ahsan  v.  The  Official  Trustee  of  Bengal  (*), 
SadasivaPHlaiv.Ramalinga  Pillai{^),  and  Aziz-vd-din  Eossein  r.  Ramanagra 
Poy  (^),  followed.    Uaji  Ahmad  Uusain  v.  Sundar  Lai  C)  distinguished 

Further  appeal  from  the  order  nf  Khan  Bahadur  Syed  Muhammad 
Latif,     Additional    Divisional    Jwlge,     Itaicalpindl    Division, 
date'd  Qth  June  1900. 
Beeohey,  for  appellant 

Oertel,  .f or  respondent . 

— — .^ — — ■ 

(')I.L,  R.,  X Calr.,  538.  ('')  I.  L.  R.,  XIV  Calc,  G05. 

(=)  24,  W.  B.,  19.3  (P.  C).        C)  80,  P.  U.,  185)3. 
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The  judgment  of  the  learned  Judge  was  as  follows. — 

18th  April  1901.  Reip,  J. — The  first  question  for  decision  is  whether  the  course 

adopted  by  the  respondent  in  applying  for  a  refund  of  a  stiin 
alleged  to  have  been  recovered  through  the  executing  Court  was 
coiTect.  The  only  authority  in  point  cited  is  Fakir-nd-diu  Muham- 
mad Ahsan  r.  The  Official  Trnstee  of  Bengal{^). 

The  decree  of  which  execution  was  obtained  was  passed  in 
February  1884  for  Rs.  1,250  and  costs,  which  are  alleged  to  have 
amounted  to  Rs.  13,  and  on  the  4th  March  1896,  a  final  settlement 
was  effected  and  execution  proceedings  terminated,  full  satisfaction 
of  the  decree  being  entered  and  the  execution  record  being 
consigned  to  the  Record-room.  On  the  3rd  March  1899  the 
respondent  applied  for  refund  of  Rs.  279-3-3,  which  she  alleged 
to  have  been  recovered  by  the. decree-holder-appellant  in  excess  of 
the  sum  due  under  the  decree.  No  objection  to  the  procedure 
adopted  was  taken  by  the  appellant  in  cither  Court  below. 

The  ruling  in  Fakhr-ud-din  Muhammad  Ahsan  v.  The 
OMctal  Trustee  of  Bengal,  from  which  I  see  no  reason  to  dissent, 
is  that  Section  244  of  the  Code  of  Civil  Procedure  applies  only  to 
a  Court  executing  a  decree,  at  the  time  when  an  application 
connected  with  execution  is  made,  and  does  not  apply  to  a  Court 
which  has  fully  executed  a  decree  and  has  thereby  become /un cf us 
clHcio,  and  that  the  proper  remedy  is  by  application  for  review  of 
the  order  which  declared  the  decree  satisfied  and  struck  off  the 
execution  proceedings. 

The  next   question   for  decision    is  whether  it  is  necessary  to 
set  aside  the  proceedings    of   the  Courts   below  as  being  without 
jurisdiction.     The    forum,  both    for  the  application   for  review  of 
judgment   and   for  an    appeal,   if  any,  from    the    order  passed  in 
review,   would  have  been  the  same  as  the  fonnn   selected  for  the 
application   for  refund  and  for  the  appeal  from  the   order  dismiss- 
ing that  application,  and,  as  above   stated,  no  objection  to  juris- 
diction  was  taken  below.  Jlq/'i  Ahmad  Uussainv.  Sundar  Lai  {^) 
is,   in   my    opinion,    inapplicable  where  the  Court    in  wliich    the 
application    for    the    eri-oneous   remedy  is    filed    is  competent  to 
entertain   an  application  for  the  proper  remedy,  and,  following  the 
rulings    in    Sadaswa  Pillai   x.  Itamnlivga  Pdlai  {^)  &ud  Atiz-ud- 
din   Ilossein  v.  Bamanagra    Boy  C).    I  treat  the    application  of 
the   3rd  March  1899  as  an  application  for  review.     The  ground  on 
which   the   Calcutta    Court  in  Fahhr-uddin  Muhammud    Ahbsan 
V.    The  Ofmal  Tmst^e  of  Bengal  declined   to  treat  the  appUcation 


{.)  I.  L.  R;  X  Calc,  538.  (=>)  24,  W.  R.lQi  (P.  C  ) 

(«)  80,  P.  i,  1893.  {')  I.  L.  B.,  XJV  Calc,  60o. 
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as  one  for  review  was  obviously  that  the  form  of  the  application 
was  objected  to  at  the  earliest  opportunity,  and  docs  not  exist  in 
this  case. 

Time  has  boon  allowed  to  counsel  for    the  respondent  to  cite 

authority    for  the  order,    declining  to    review    the  previous  order 

being   appealable,     and    counsel    admits     that  no    appeal    lies. 

TiTating    the  application  to  the    Couii  of    first    instance    as   an 

application  for    review,  the  Court   was    bound  to  reject  it.     The 

order  of  the  lower  Appellate  Court  must,  therefore,  be  set  aside, 

but,  under  the  circumstances,   the   point  not   having  been  raised 

in  the    memorandum  of  api>eal  to  this  Court,  I  leave  the    parties 

to  pay  their  own  cw^ts, 

Affeal  alloifed. 

No.  64. 

Before  Mr.  Jimtice  Reid. 

JOWA^l)  SINGH  AND  OTHERS,-(DEtt.Ni'AMs),— 

APPELLANTS, 

Versits 

SARDAR  INDAR  SINGH,— (PLAiNnFF),-RESPONDENT. 

Civil  Appeal  No.  90G  of  1900. 

Eascinctd—Prindc  riyht  of  uay — Ohsltvction— Sjc*  iul  damage,  Ke  es- 
sitij  of — Ivjanction, 

In  order  to  niaiutaiu  an  acLlou  for  obstiuct'ng  a  way  a  person  masfc 
suffer  some  substantial  daniage  peculiar  to  himself,  beyond  tliat  suffered 
by  the  rest  of  the  public  who  U33  the  wa}',  where  the  respondent  purchas- 
ed a  tavela  from  t'la  appellant  about  2j  years  before  suit  acd  the 
appellant  had  within  two  years  of  the  suit  obstructed  a  way  which  had  in 
the  interval  been  used  continuously  by  tha  respondent  and  others  having 
business  with  him  as  the  direct  way  to  the  iavcla,  and  the  only  alternative 
way  being  circuitous  and  practically  impassable  for  caits  in  wet  weather,  held, 
that  the  respondent  hi«d  sustained  a  particular  direct  and  substantial  injury 
inasmuch  as  the  value  of  the  property  (faicla)  has  been  dimirrished  by  the 
obstruction,  access  theieto  being  necessary  for  the  profitable  enjoyment 
thereof,  and  was  thtrcftrc  entitled  to  maintain  the  suit. 

Wihlcrhotiom  v.  Deibij  C),  Eicket  v.  Metyopolitan  Kailuay  ('■'),  Sidd-g- 
uaru  V.  Krishna  (•*),  Fultehyab  Khan  v.  Muhaminad  Yusaf  (*),  and  G.  I.  P. 
Railwiuj  Company  v.  Kauioji  Pestanji  (•"'),  referred  lo. 

Further  appeal  from  tre  decree  of  Ittii    Bahadur  Lola    Buta  Mai, 
Divisional  Judge,  lahoie  Ditisuv,  datid  Ibth  June  1900. 
Beechey  and  Shib  Das,  for  appellants. 
Grey  and  Roshan  Lai,  for  respondent. 

(')  //.  B.,  H  Ev.,  31(1  (•')  I.  L.  R.,  XIV  Mud.,  177. 

1»)  31,  £,.  J.,  q.  R,  257.  C)  I.  L.  H.,  IX  All..  434. 

{']  L  L,  It.,  X  Bom.,  39a, 


AprELLATR   SiDB. 


'   20B  CIVIL  JUDGMENTS— No.  6i.  [  Ekcord 

The  following  jadgment  was  delivered  1iy  the  learned  Judge  : — 

19th  Juny.  1901.  Reid,  J. — This  appeal  was  admitted  by  ilr.  Justice  Rattignn, 

on  the  ground  that  it  was  doubtful  whether  the  plaintiff- respond- 
ent was  entitled  to  a  decree,  the  lower  Appellate  Court  having  ap- 
])arently  found  that  no  special  damage  had  accrued  to  him. 

I  overrule  the  preliminary  objection  that  no  point  of  law 
arises  under  Section  40  of  the  Punjab  Courts  Act. 

I  understand  the  judgment  of  the  lower  Appellate  Court  to 
mean  that  special  damage  accrued  to  the  plainti  If- respondent  from 
tho  obstruction  to  the  road  to  his  tavela,  but  not  from  the  other 
obstructions  complained  of,  and  Section  40  contemplates  an  appeal 
on  the  ground  that  the  special  damage  found  by  the  lower  A  )>- 
pcllate  Court  is  not  such  damage  as  on  the  authorities,  would  en- 
title the  respondent  to  maintain  a  suit.  The  facts  proved  or  ad- 
mitted are  that  the  respondent  purchased  a  tavebi  from  the  appel- 
lant about  25  yeai-s  beforfc  suit  and  that  within  two  years  of  suit, 
the  appellant  obstructed  a  way  which  had  in  the  interval  been  used 
continuously  by  the  respondent  and  others  having  business  with 
liim,  as  the  direct  way  to  the  tavela,  and  that  the  only  alternative 
way  is  circuitous  way  and  pi'actically  impassabie  for  carts  in  wet 
weather. 

In  Winter bottovi  v.  Lord  Derby  (^),  cited  by  counsel  fur  tlie 
appellant,  Kelly,  C.  B.,  said :  "  The  rule  of  law  on  the  subject, 
"  which  is  well  laid  down  in  the  case  of  llicliet  v.  Metrafiolilan 
"  iirtiZwo?/ (7om/)aw7/  (^),  is  that,  in  order  to  entitle  a  plaintiff  to 
"maintain  an  action,  he  must  show  a  particular  damage 
"  suffered  by  himself  over  and  above  that  suffered  by  all  the  Queen's 

"subjects In  Iveson  v.    Monre,    Lord    Raymond,  486,    the 

"  i)laintiff  was  the  possessor  of  a  colliery  and  was  obliged,  in  order 
"to  obtain  the  profits  of  his  trade  to  take  laden  carts  and 
"  waggons  almost  every  day,  along  a  certain  highway.  Then,  by 
"reason  of  that  highway  being  obsti-uctcd,  he  personally  su; - 
"taincd  pecuniary  damage.  That  was  clearly  special  damag' 
"  done  to  the  plaintiff  alone.  Once  moi-c,  look  at  another  case,  a 
"  case,  which  apparently  makes  most  for  the  plaintiff.  I  refer 
"  to  Hart  V.  lUtsset,  Sir  T.  Jones,  156.  There  the  plaintiff,  a 
"  farmer  of  tithes,  was  prevented  by  the  defendant's  obstiuctii 
"  from  carrying  them  home,  and  the  obstruction   must  have  been 

"attended   with   considerable  loss   to     the    plaintiff' TI:( 

"  jilaintiff'  then  in  that   case,  was  obliged,    in  consequence   of   tin 
"  obstruction  to  spend  e^^tra  money  in  the  discharge  of   his  lawful 

(')  1. 11.,  II  Ex.,  31U.  ("")  34,  L.  J.,  (I  B.,  257. 
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"  calling.  That,  tliereforo,  was  clearly  a  case  where  there  was 
'•  peculiar  pecuniary   damage   suffered   personally  by  the  plaint- 

"iff upon  the  authorities  ....  1  am  of  opinion  that  the 

"  true  principle  is  that  he  only  can  maintain  an  action  for  an 
"  obstruction  who  has  !?ustained  some  damage  peculiar  to  himself, 
"his  trade  or  calling,  a  mere  passer  by  cannot  do  so,  nor  can  u 
"  person  who  thinks  fit  to  go  and  remove  the  obstruction." 

The  case  before  their  Lordships,  in  which  they  held  thnt  parti- 
cular damage  had  not  been  established,  was  obstruction  to  a  foot- 
way, which  the  plaintiff  had  used  either  for  the  pui'pose  of  taking 
a  walk'or  of  going  to  see  his  friends  at  a  certain  place,  or  other- 
wise for  pleasure  or  profit.  He  did  not  allege  that  the  obstruction 
interfered  with  his  use  of  his  property  and  he  suffered  no  damage 
beyond  being  forced  in  common  with  all  other  per.sons  attempting 
to  use  the  path  either  to  re-trace  his  steps  and  pursue  his  journey  by 
another  i^oad,  or  else  to  remove  the  obstructions. 

The  case  is  clearly  distinguishable  from  the  present  ca.so, 
the  t'ivela,  being  property,  the  value  of  which  has  been  diminished 
by  the  obstruction,  access  thereto  being  necessary'for  the  plx)fitable 
enjoyment  thereof. 

In  Siddeswara  v.  Krishna  Q),  cited  by  counsel  for  the  appel- 
lant, there  was  no  averment  in  the  plaint  that,  by  deprivation  of 
the  use  of  a  well  in  suit,  the  beneficial  enjoyment  of  the  plaintiff's 
house  was  materially  interfered  with  or  its  value  lowered. 

Counsel  for  the  respondent  cites  i—Fatfehyab  KhaJi  v. 
Muhammad    Yusnf   C~),    and    G.    I.    F.    Railway     Comfany    v. 

I^oivrcji  Fcstanji  ('). 

In  (1)  Edge,  C.  J.  said:  "In  my  opinion  the  courtyard  was 
"  a  public  place  only  in  the  sense  that  ij;  was  the  courtyard  of  the 
'•  persons  who  dwelt  in  the  viohall  i.  As  I  read  the  judgment  of 
*' the  lower  Appellate  Cotirt  there  is  not   hero  what   is   known   as 

•'  a  public  right  of  way It  was   raox^e   like   a  place   over 

"  which  certain  persons  had  a  right  of  way  as  appurtenant  to  their 
"  dwellino-s.  There  is  nothing  in  the  law  to  prevent  a  Civil 
"  action  being  brought  in  respect  of  an  interference  with  a  pri- 
"  vate  easement." 

In  (2)  Sargent,  C.  J.,  "  held,  that  the  plaintiff  was'entitled  to  an 
"  injunction  on  the  finding  of  the  lower  Appellate  Court  thnt  he  had 
"  suffered  serious  damage  special  to  himself  as  owner  of  a  bungalow, 

(')  1.  L.  R.,  XiV  Mad.,  177.  (-)  /.  L.  B.,  IX  All.,  434. 

(^)  /.  L.  R,  X  Bom.,  390. 
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"  access  to  which  during  the  monsoon  was  practically  cut  off  bj'  the 
"  i-emoval  of  a  level  crossing  by  the  Railway  Company." 

On  the  facts  and  the  authorities  the  respondent  was  in  my 
opinion  entitled  to  the  injunction  decreed  by  the  lower  Appellate 
Court  even  if  it  be  held  that  the  way  was  a  public  road.  There 
is  no  municipality  in  the  village  in  which  the  way  in  suit  is 
situate,  and  I  am  not  satisfied  that  there  was  what  is  known  to  the 
law  as  a  public  road,  but  in  my  view  of  the  law  and  the  other 
facts,  I  see  no  reason  for  remanding  an  issue  on  this  point. 

The  appeal  fails  and  is  dismissed  with  costs." 

Afpcnl  dismissed. 

No-  65. 

Bejore  Mr.  Jusiier  Ilarrli^. 
HONDA,— (Dekendant),— APPELLANT, 
Appfilatk  Side    {  Versus 

BHAKHU  AND  OTHERS,-(Pi  aintii  f.^),-RESPONDENTS. 

Ci\nl  Appeal  No.  L58  of  1898. 

Adverse  j'os.^c.^.sijwi — Joint  oimcrs,  hindlord  and  tenant — Non-paymcnl 
of  rent — Burden  of  proof — Limitation  Act,  1877,  Schedule  II,  Article  142. 

The  plaintiffs  as  proprietors  sued  for  the  possession  of  half  the  area 
of  three  wells  in  which  the  defendant  who  was  owner  of  the  otlier  half 
share  was  occupancy  tenant.  The  Innd  having;  been  washed  away  by  the 
action  of  the  river  re-appeared  in  18S0.  Since  then  the  defendant  pot 
himself  recorded  as  prprietor  of  the  whole  of  the  land  and  had  paid  no 
produce  to  the  plaintifts  although  there  had  been  some  partial  cultivation 
by  his  tenants.  The  defendant  resisted  the  claim  and  raised  a  plea  of 
adverse  possession  for  more  than  twelve  years. 

Held,  that  although  the  defendant  got  his  name  recorded  as  proprietor 
of  land,  of  which  he  was  only  occupancy  tenant,  there  was  nothing  to 
show  that  plaintiffs  were  awiirc  of  the  entry,  and  the  fact  of  the  defend- 
ants being  owner  of  the  other  half  of  the  land  would  afford  no  notice  of  an 
adverse  claim,  there  being  no  alteration  in  the  apparent  character  of  the 
defendant's  possession  from  which  jdaintiffs  could  become  aware  that 
defendant  had  setup  a  proprietary  title,  and  bIho  it  was  uncertain  when  his 
possession  commenced  to  be  advorsp,  that  being  so  the  burden  of  pro('f 
was  on  the  defendant  to  prove  a  propiiotary  title  by  adverse  possession 
which  be  had  failed  to  discharge. 

Rain  Chanier  Singh  V.  iladlto  Kumari  ('),  Tota  v.  Sohotia  {-),  and 
Tnlsi  Ram  V.  Jltandu  {^),  {oWoweA.  Mohiina  Cliundi-r  Mozoo7)tdar  v.  iloheih 
Chunder  Ncoghi  (■•),  Jafar  Uusmin  v.  Maxhnq  Ali  {•'),  Falci  Abdiilla  v.  Uabaji 
Oungaji  (®),  and  Alima  v.  Kutti  ('),  referred  to. 


(•)  /.  L.  R.,  XII  Calc,  484.         (*)  I.  L.  R.,  XVI  Calc,  473. 
(')  18,  P.  if.,  1888.  (")  I.  L.Ii.,XlV  All.,\93. 

(")  IbC,  P.  R,,  1888.  (*)  /.  L.  R.,  XIV  Rum..  4(^8. 

(')  I.  L,  B.,  XIV  Mctd.,  'JG. 
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Further  appeal  from  the  cecrre  of  T.  J.  Kennedy,  Esqiiire,  hhisional 
Judge,  Moolt'in  Divisiufi,  dnted  8lh  Noiemltr  1897. 

Sli.am  Lai,  for  appellant. 

Clark,  for  respondents. 

The  following  judgment  was  delivered  by  the  learned  Judge :  — 

Harius,  J. — The  question  for  determination  in   this   fui-ther    30//i  Ja».?/.  1901. 
app3al  is  whether   the  defendant,  Honda  Ram,    has    succeeded  in 
establishing   a  title  as  proprietor    of    the  land   in  suit   by  adverse 
possession.     On  that  point  the  Courts  below  have  differed,  though 
agi'ced  upon  the  main  facts  of  the  case. 

The  land  in  suit  is  half  the  area  of  three  wells,  on  which  half 
defendant  was  occupancy  tenant  and  plaintiffs  were  proprietors, 
dsfendant  being  propiietor  of  the  nthor  half  by  an  adhlapi  armngo- 
ment.  Defendant  according  to  the  records  had  to  pay  a  small 
share  of  the  produce  to  the  proprietors.  The  land  was  washed 
away  by  river  action,  and  re-appeared  in  Samlat  19.37(1880-81 
A.  D.).  All  the  land  i-e-appeared  in  that  year  and  respondents' 
counsel  is  under  a  misapprehension,  arising  from  his  confusing 
bighas  wnth  kawih  in  urging  that  as  the  re-appearance  was  only 
partial  in  Sambat  1937. 

Since  re-appearance  defendant  has  certainly  paid  no  produce 
to  plaintiffs.  He  was  recorded  as  proprietor  of  the  whole  land. 
There  is  some  evidence  that  Kadir  Bakhsh,  one  of  the  plaintiffs, 
cultivated  a  small  portion  of  this  land  in  Sambat  I9i4:-1t6  hnt  \t 
cannot  be  held  that  he  paid  rent  to  defendant  though  in  view  of 
defendant  being  entered  as  proprietor  Kadir  Bakhsh  was  neces- 
sarily entered  as  tenant-at-will.  The  Revenue  Records  show  that 
from  Sambat  1937  onwards  there  has  been  partial  cultivation  of 
Ihc  land  by  tenants  of  defendant. 

Respondents'  counsel  has  ur-gcd  that  defendant's  possession 
was  that  of  a  co-sharer  and  .so  not  adverse  in  the  absence  of 
expi'oss  notice  that  he  was  holding  adversely. 

The  case,  however,  is  really  one  of  a  tenant  setting  up.  a  title 
adverse  to  his  landlord,  though  the  argument  that  there  must  be 
some  distinct  claim  of  which  the  landlord  is  aware  is  applicable. 
Itam  Chunder  Singh  v.  MaJh)  Knniari  (i),  Tota\.  SoJiotia  ('■'), 
and  Tulsi  Him  and  others  v.  Jhandu  and  others  (^),  In  this  case 
it  cannot  be  presumed  that  plaintiffs  had  notice  of  defendant's 
claim  to  be  proprietor  when  the  land  re-appeared. 


C)  I.  L.  R.,  XII  Cede,  484.         (2)  18,   P.  R.,  1888. 
(■•)  18G,  P.  R.,  1888. 
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Tlie  fact  that  defendant  got  liis  name  recorded  as  pi-oprietor 
of  land  of  which  ho  was  only  occupancy  tenant  is  in  itself  suspi- 
cions. There  is  nothing  to  show  that  plaintiffs  were  awaro  of 
that  entr3^  Defendant  would  as  occupancy  tenant  naturally 
arrange  for  the  cultivation,  and  it  is  fairly  urged  hero  that  as  the 
area  cultivated  after  ro-appsarance  wa^,  at  least  at  first,  very 
liinited,  the  fact  of  not  paying  a  small  fraction  of  the  produce, 
especially  where  the  part  cultivated  could  be  considered  as  out  of 
defendant's  half  proprietorship,  would  afford  no  notice  of  an 
advei*so  claim.  Thei-e  Avas  thus  no  alteration  "in  the  apparent 
chaiMcter  of  the  defendant's  po.s.sossion,  from  which  plaintiffs  could 
become  aware  that  defendant  had  set  up  a  proprietary  title  to  the 
lialf  of  the  land  over  which  he  had  only  been  occupancy  tenant. 

Under  these  circumstances,  I  am  of  opinion  that  defendant's 
pos.sossion  did  not  commence  to  bo  adverse  in  Sambat  19;>7,  and 
that  it  is  uncertain  when  such  possession  commenced  to  bo  adverse, 
and  I  consider  he  has  failed  to  prnvo  a  proprietary  title  b}^  adverse 
possession  of  the  land  in  suit. 

Several  rulings  {Mohimi  Cknnder  }fo:oomdar  v.  Mohesh 
C hinder  Neo;^hi  (^),  Jnfar  Ibisain  v.  Mashnq  AH  ('),  Faki 
Abdulli  V.  B'ihyl  Gunfjnji  (^),  and  /{lima  v.  KuHi  (^)),  have  been 
cited  by  defendant's  counsel  to  show  that  plaintiffs  being  out  of 
])ossession  should  prove  their  chiim  to  bo  within  time.  Tlic  case, 
however,  as  indicated  above,  is  of  a  poculiar  nature  and  is  not  one 
in  wliich  plaintiffs  should  be  called  upon  to  prove  acts  of  pro- 
prietorship within  twelve  years  of  the  institution  of  their  suit. 

I  agive  in  the  conclusion  arrived    at   by  the    Divisional  Judge 

and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  66. 

Before  Mr.  Justice  Clark,  Chinf  Judge,  and  Mr. 

Justice  Harris. 

IIASHMAT  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 

AiTEr.LATE  S1DE..I  Versus 

DULLA  AND  OTHI<:RS,-(DKFENnANrs), -RESPONDENTS. 

Civil  Appeal  No,  i:]78  of  1898. 

Regulation  XI  of  1820,  Section   ■i—AllnriJn— Title  to  lund   acquired    by 
accretion — Identification  of  fite, 

Where  upon  the  facte  it  was  fomil  ihiii  aoortaiii  area  which  was   some 
30  years  ago  submcrgcil  in  the  river  aud  wliicli  had  rocentlj  emerged  owing 

(')/.!.  J?.,  XVI  Gale,  473.         (•')  I.  L.  R.,  XIV  Bom.,  458. 
(=)  7.  L.  R.,  XIV  All.,  193.  (')  /.  L.  11,  XIV  Mad.,  90. 
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to  the  recession  of  the  river,  imd  which  hud  niaiulj'  if  uot  entirely  re-appoar- 
ed  in  one  year  and  was  idcjitifiabh?  in  ^itu  as  the  tract  of  land  which  be- 
longed to  the  plaintiffs^. 

Held,  that  the  re-app  araucL'  noi.  l)eiii;,'  ii  gradual  accession  witlu'n  the 
meaning  of  the  1st  clause  of  Section  4  of  KcgulationXI  of  1825,  and  the 
land  being  identifiable  in  .<itu  the  i)laiiiti£fs  who  owned  it  prior  to  its  sub- 
mcrsion  were  entitled  to  its  possejsi'.m  nndor  the  fifth  clause  of  that  sec- 
tion on  the  general  principles  of  equity  and  justice. 

Lopez  V.  Maddan  Moh'in  Thakuor  (')  and  Chundcr  Bhan  v.  Ahmad 
Tar  Khan  (^)  followed.  Pchi  B'lkh.^h  Siiijl^  v.  Tirbhaican  Singh  {^)  ex- 
plained. 

Further  appeal  from  the  Jvcrci:  >'f  D.  V.  Juhnft'.iie,  Ei>qnirc,  Addition- 
al DivisinnalJiilg^,  Ferozrpore  Division,  dated  IGth  August  1898. 

Ishar  Das,  for  ai)pcllaut.s. 

Ganpat  Rai,  for  rcspoucleuts. 

The  judgment  of  the  Cjurfc  was  delivcreil  by 

HARiiin,  J, — The  material  facts  arc  stated   in   the   judgments     \'-St h  Fchy.  190\. 
of  the  Courts  below,  and  need  not  here  be  all  rci)eated. 

Plaintiffs  claim  possession  of  2,471  kanuls  lo  marlas  of  land 
as  part  of  the  area  of  villago  llamidwala  of  which  they  arc  pro- 
prietors,  that  whole  arei  having  bjcn  subinergcd  in  the  Sutloj  River 
and  on  recent  rc-appoaranco  taken  possession  of  by  defendants  wlio 
arc  proprietors  of  the  adjacciit  village  Baghuwala.  Defendants 
while  admitting  that  the  land  in  suit  originally  formed  part  of  tlie 
Hamidwaia  area,  opposed  the  claim  on  the  ground  that  it  came  to 
their  village  area  by  gradual  accession,  and  that  plaintiffs  had  lost 
all  title  to  the  land. 

The  first  Court  decreed  the  claim,  but  the  Divisional  Judge 
held,  in  the  absence  of  proof  of  definite  local  usage,  that  as  the 
land  was  gained  by  defendants  by  gradual  accession  within  the 
meaning  of  clause  1  of  Section  4  of  Regulation  XI  of  182.5,  de- 
fendants were  entitled  to  retain  possession,  though  the  site  was 
identical  with  that  of  part  of  the -original  Hamidwaia  area.  As 
there  is  no  proof,  and  no  argument  has  been  addressed  to  us  as  to 
the  existence  of  local  usagCv  all  we  have  t(j  decide  in  this  further 
appeal  is  whether  the  land  in  suit  was  "  gained  by  gradual  acces- 
sion "  within  the  meaning  of  Section  -1,  clause  I,  of  the  above  men- 
tioned Regulation.  For  if  it  was  not,  then  we  are  of  opinion  that 
under  clause  5  of  the  same  section  equity  and  justice  demand  a 
restoration  to  plaintiffs. 


(^)  5  Beny.  L.  11,  n2X.  («)  3G,  P.  R..  1898. 

{')LL.R.,  XIX  All,  23b, 
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Tlie  authorities  do  not  appear  to  have  been  all  before  the  Divi- 
sional Judge,  who  thus  omitted  to  consult  the  Privy  Council  niliugs 
reported  in  Lope^  v.  M addon  M'lhan  Thalioor  (^)  and  Chunder 
Blum  mid  otheis  v.  Ahmad  Yar  Khan  nnd  others  (*),  both  of  which 
are  subsequent  to  most,  and  the  latter  to  all,  of  the  rulings  cited  in 
the  judgment  of  the  Divisional  Judge. 

.  It  is  true  that  the  learned  Judges  in  iJehi  D-jkhsh  Singh  v. 
Tirbhaivan  Sing^Jc  (■'),  found  on  the  facts  before  them  that  the 
Privy  Council  ruling  was  distinguishable  as  being  one  clearly  not 
of  gradual  accession,  but  they  did  not  profess  to  depart  from  the 
principles  on  which  that  ruling  was  based,  and  which  were  foUo%y- 
ed  in  Ghtinder  Bhan  nnd  other  s\.  Ahmad  Yar  Khan  and  others  (*).' 

The  facts  of  this  case  arc  thus  stated  by  the  Divisional  Judge  : 
--"  Some  30  years  ago  the  village  of  HamidwaUi,  the  property  of 
"the  plaintiffs,  was  submerged  by  the  river  Sutlej.  A  portion  of 
"it  rc-appoared  on  the  opposite  (Lahore)  bank  later,  appai-ently  in 
"  an  identifiable  state,  and  it  was  taken  possession  of  by  plaintiffs, 
"  but  it  was  again  wholly  submerged.  The  village  of  Hamidwala 
"  was  between  defendants'  village  Baghuwala  and  the  river  in  old 
"  times,  and  when  it  was  submerged  30  years  ago,  a  portion  of 
"  Baghuwala  was  also  submerged.  Dui'ing  the  last  few  years  the 
''river  has  been  receding  from  Baghuwala,  and  gradually  the  area 
"  of  that  village  was  made  up  to  it  by  the  land  thrown  uji,  and 
"  now  by  the  gradual  recession  of  the  stream,  the  area  now  sued 
"  for  has  been  thrown  up  also.  This  area  as  a  mere  matter  of 
"situation  is  part  of  the  old  Hamidwala  area." 

It  appears,  however,  from  the  evidence  that  it  was  in  1893-94 
that  the  old  Hamidwala  site  commenced  to  emerge    owing   to  'the 
recession  of  the  river,  and  that  it  was   mainly,   if   not   entirely   in' 
that  year  that  the  area  in  suit  reappeired.     We  c:innot   consider  " 
that  re-api)carancc  to  be  a  "  gradual  accession  "  within  the  mean- 
ing of  the  llcgulation,  and  as   ihlci'preted    by   the  Privy   Cbuticii" 
ruli'iig' (at  page  525)  which  seems  to  contemplate  a''  gradviaLat^- ^ 
cession"  as  an  acquisition  "  by  gradual,  slow  and   imperceptible 
means,"  as  in  English  Law.     The  Divisional   Judge   appears  ._Jq.^, 
have  misread  the  Allahabad  ruling  in   saying    that   "  it   was   held 
"  that  clause  I  of  Section  4  of  the   Regulation   does   not   apply^  tg.,- 
"infinitesimal   .accretions,  but  to  substantial   accretion,"    for   tho^ 
facts  therein  found  were  that  over  a  scries   of  years  Ihci-e   was  flf 
gradual  enci-oachmeut  by  the  river  upon   plaintiffs'  land  and  a  cor- 
i-esijonding  gradual  thi-owing  up   of  land  on  the   defendants'  side 


(I)  o,Bfug.  L.R.,52l.  {■')  30,  P:  R.,  189S. 
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of  the  river,  facts  which  are  also  not  at  all  on  all   fours    with    the 
present  case. 

On  the  other  hand,  the  facts  in  the  present  case  correspond 
very  closely  with  those  in  the  Privy  Council  ruling  and  also  with 
those  in  ChunJer  Blum  v.  Ahmad  Yar  Khan  (^).  There  has  been 
no  gradual  accession,  the  site  is  identiflable  and  "  the  Bite  is  the 
"  property,  and  the  law  knows  uo  difference  l)etween  a  site  covered 
"  by  water  and  a  site  covered  liy  frops  provided  the  ownei^hip  of 
"  ihe  site  be  ascertained." 

For  the  above  reasons,  and  in  accordance  with  the  general 
pi'inci pies  of  equity,  the  application  of  which  is  expi-eisl}'  directed 
in  the  fifth  clause  of  Section  4  of  the  Regulation,  we  hold  that 
plaintiffs  are  entitled  to  the  land  in  suit,  and  setting  aside  the 
order  of  the  Divisional  Court  dismissing  the  claim,  we  restore  the 
decree  of  the  liivst  Court.  Defendants-respondents  will  bear  all 
costs  tliroughout  the  litigation. 

Afpeil  allotted. 


No.  67. 

Before  Mr.  Justice  Harris. 

MUHAMMAD  DIN  AND  (3THERS,  — (Defindijjts),— 
APPKLLANT.^, 

Versus 

SADAH  DIN  AND  OTHERS,-(Pf.AiMiFrs),— 
RESPONDENTS. 

Civil  Apiieal  No.  ."iO  of  1898. 

Cuslrnn— Adoption  —Qift  to  daU(jhter''x  gnn  —Kaihana  Oiijnrs  of  t)ie  Qiijrat 
i&haW— Limitation  —Limitation  Act.  1877,  ><cheduJe  IT,  Article  l\H—Suit  to 
dtclare  an  adoption   invalid, 

Inac:ise  the  parties  lo  wliicli  were  Kaihana  Giijara  of  the  Onjmt 
tahsil,  found  that  ::n  ad  'ption  of  a  daughter's  son  or  a  gift  of  ancestral 
land  to  such  a  person  by  a  son  less  proprietor  without  consent  of  coUateraU 
was  invalid  by  custom. 

Article  118  of  the  second  schedule  of  the  Limitation  Act  of  1877  it 
not  applicable,  where  the  adopter  has  no  inherent  power  to  adopt. 

Bhagat  Ham  V.  Ttilvi  Ram  (*)  followed;  Jagadamba  Choivdhrani  y. 
DeUhina  Afo/tKHi  (')  distinguiglied ;  Gid  Afimedr.  Sahibtada  (*)  doubted; 
Ham  Din  v.  MiihaKik  (^),  Gaman  v.  Nadir  Din.  (*  ,  Nur  Din  v.  Sahibxada  (7), 
Faila  V.  Fada  (*),  and  iluhamni'id  v.  Sharf  Din  ("),  referred  fo. 

(•)    36,  P.  R.,  1898.  (■•)  140.  P.  R.,  180.1. 

(-)144,  P.  R.,  1892.  («)    36,   P.  R.,  1896. 

(»)  /.  L.  R.,  Xm  Gale,  308  P.  C.  (^)     18,   P.  R,  1880. 

(')    45,   P.  /?,,  1881.  C)    53,  P.  R..  188i». 

(f)  8,  P.  R..  1891,, 


>  APPKttATl   SiDB. 
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Further  appeal  from  the  decree  o/ Sardar  Qnr  Dyal  Singh,  Man, 
Additional  Divisional  Judge,  Jhalum  Divi$ion,  dated  25th 
November  1897. 

The  judgment  of  the  learned  Judge  was  as  follows : — 

28*^  F0by.  1901.  Harris,  J.— A  return  has  been  made  to  this  Court's  order<>f 

remand  of  the  29th  March  1900.  -  s    •  • 

The  findings,  to  which  no  written  objections  have  been  filed, 
are  that  the  land  in  suit  is  ancestral  of  parties,  that  Muhammad 
Din  was  adopted  validly  by  Chaughatta  in  1870,  that  the  gift  is 
Tftlid,  and  the  claim  is  time  barred. 

Parties  are  Kathana  Gujars  of  the  Gujrat  tahsil. 

I  have  already  concurred  with  the  finding  of  both  Courts 
below,  that  Muhammad  Din's  father.  Karm  Dad,  was  not  Chau- 
ghatta's  resident  son-in-law. 

There  can  be  no  doubt  as  to  Chaughatta's  intention  to  appoint 
Muhammad  Din,  his  daughter's  son,  as  his  heir.  A  deed  of  adop- 
tion was  I'egistered  in  1870  and  there  is  evidence  of  subsequent 
ti'eatment.  (chaughatta  sought  to  perfect  the  adoption  by 
mutating  his  land  in  favour  of  Muhammad  Din  a  few  months 
before  suit. 

There  can,  I  consider,  be  no  doubt  that  even  if  adoption  is 
recognised  at  all  among  Muhammadan  Gujars  of  the  Gujrat 
District  the  adoption  of  a  daughter's  son  without  consent  of  colla- 
terals is  invalid.  The  same  view  must  be  taken  as  to  the  gift  to  a 
daughter's  son.  It  has  also  been  held  by  this  Court  that  adoption 
$0  noviine  is  not  recognised  by  the  Muhammadan  tribes  of  the 
Gujrat  District,  and  that  the  Jtetoaj-i-am  expresses  the  correct 
view  of  custom  in  that  matter.  Ham  Din  and  cthen  v.  M7ibaralt 
and  another  (^)  followed  in  Gaman  and  another  v.  Nadir  Din  (»). 
As  to  the  invahdity  of  gift  Gul  Ahmed  v.  Sahibtada  (»)  appears 
of  doubtful  authority,  and  is  opposed  to  iVtr/-  Din  v.  Sahibzada  (^), 
Fazla  V,  Fazla  (5),  Muhammad  v.  SJiarf-nd-dm  {^),  and  Gaman 
V.  Nadir  Din  (7). 

The  rulings  of  1889  and  1891  above  cited  are  instances  of 
gifts  by  Kathana  Gujars  of  the  Gujrat  District.  Other  rulings 
cited  in  Qaman  v.  Nadir  Din  (^)  are  to  tho  same  effect. 

The  Courts  below  have  found  for  the  validity  of  the  adoption 
and  of  the  gift  on  the  most  meagre  materials,  and  practically  those 


(')  140,  P.  R.,   1893.       (*)  18,  P.  ».,  1880. 

(»)  35,  P.  P.,   180C.       (»)  53,  P.  It,  1889. 

(•)  46,  P.  K.,   1881.       (*)  8,  P.  P.,  1891. 

0  36,  P.  B.,  1196. 
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Courts  have  referred   to  no   pi-ecedents.     I  have  uo    hesitation  iu 
finding  the  adoption  and  the  gift  invahd  by  custom. 

The  only  question   which  remains  is   whether  plaintiffs  can  k 
after  this  lapse  of  time  dispute   the  validity  of  the   adoption,     I  i 
think  that  notwithstanding  the  registration  of  a  deed  there   cannot } 
be  said  to  have  been  a  formal  adoption. 

-The  mere  registration  of  a  deed  would  ordinarily  be  ingufE- 
cieiit  to  constitute  a  valid  adoption  and  would  have  to  be  perfected 
by  other  acts,  and  Bharjat  Ram  v.  Tulsi  Ham  (})  is  an  authority 
for  holding  Article  1 18  of  the  Limitation  Act  of  1877  inapplicable 
whci-e  the  transaction  is  by  a  person  who,  as  here,  has  no  inherent 
power  to  adopt.  Hence  it  would  seem  that  the  principle  laid  down 
by  the  Privy  Council  in  Jayadaniba  Chowdhrani  and  others  v.  j 
Dakhiua  Mohun  and  others  ('■*)  is  not  applicable  to  the  present] 
case,  and  that  the  suit,  which  was  for  a  declaration  that  thej 
mutation  by  Chaughatta  effected  shortly  before  suit  will  not  affec^ 
the  reversionary  rights  of  the  plaintiffs,  is  within  time. 

For  the  above  i-easons  1  uphold  the  decree  of  the  Divisional 
Judge  and  dismiss  the  appeal.  Under  the  circumstances  of  the 
case  I  order  parties  to  bear  their  own  costs  throughout,  having 
regard  to  the  fact  that  Muhammad  Din  has  been  residing  with 
Chaughatta  for  somj  years,  and  the  deed  was  registered  iu  1870. 

Appeal  diintitstd. 


No.  68. 

Before  Mr.  Justice  Chatter ji, 
SULTAN  HABIB-ULLA  KHAN,*-(PLAiNTirr),-PETITIONBR, 

Versus  \   RaviiioK  8id>. 

f^'^^MOHABAT  KHAN  AND  OTHERS,— (Defendants),— 
'^  "^  RESPONDENTS. 

Civil  Revision  No.  1368  of  1900. 

Bts-judicata'~Civil  Procadiirt  Code,  1882,  Section  13 -  Comptttncy 
of'JC&tlrtto  try  subsequent  suit. 

In  order  to  make  a  matter  ren-jndiciUi  concurrency  of  jurisdiction 
if  essential.  Where  the  former  suit  wag  exclusively  triable  by  a  Revenue 
Court  and  for  the  proper  trial  of  such  a  suit  that  Court  had  to  decid* 
incidentally  every  point  including  that  of  the  subject  matter  of  the  preiQnt, 
Buft,' the  decision  of  that  Court,  it  not  being  a  Court  of  jurisdiction  com- 
petent to  try  the  present  suit,  was  not  binding  on  the  Civil  Court,  and  tb« 
present  suit  was  not  baiTed  by  the  rule  of  res-judicata. 

(•)  144,  P.  B.,  1692.        (»)  /.  L.  R.,  Xl'll,  Calc,  808,  P.  C 
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MitMsanimat  Bdun'v.  Mussum>iiat  Becliuu  (')  and  Run  Bahadur  Fiw^  ¥. 
Lucho  Kocr  (*),  followed. 

PelUion  for  rtvisiun  of  ths  decree  of   Major   E.   Imjlis,    Dicitii'itiiil 
Judge,  Peshawar  Dir/sion,  dated  2')lh  July  190 J. 

Gui'uhurn  Singh,  for  putitioiier. 

A,  L.  Roy,  for  x'cspondents. 

The  judgment  of  the  learned  Judge  \\a.s  as  follows  :—     -^'■'"'' 

Wth  Mareh  1901,  Cuatieuji,  J. — The  material  facts  are  briefly  these.     Juiuina, 

an  occupancy  tenant,  mortgaged  some  land  held  by  him  in  occu- 
pancy right  to  the  plaintiff.  The  proprietors,  who  are  now 
defendants,  sued  to  vset  aside  that  alienation,  and  their  owner- 
ship of  the  land  was  denied  by  the  plaintiff,  then  defendant.  The 
Court  found  the  issue  in  favour  of  the  then  plaintiffs  and  deci-eed 
their  claim.  Plaintiff  now  sues  in  the  Civil  Court  for  a  declani- 
tion  that  field  No.  237  is  his  property,  and  does  not  belong  to  the 
defendants.  The  plea  is  that  the  issue  as  to  ownership  is  res- 
judicata  under  the  decision  of  the  Revenue  Court  in  the  former 
case.  Plaintiff  attempted  to  allege  that  the  present  number  was 
not  then  in  dispute,  but  this  has  Ixseii  found  against  him.  Both 
Coui'ts  also  hold  the  claim  to  be  res-judicata, andhaxe  dismissed  it. 

In  my  opinion  this  view  is  erroneous.  It  is  not  disputed  Ui^t 
•the  present  suit  has  been  rightly  lodged  in  the  Civil  Court,  and  it 
is  not  contended  that  the  Revenue  Court  has  jurisdiction  to  liear 
it.  The  former  suit,  to  sot  aside  an  alienation  by  an  occupanoy 
tenant,  was  exclusively  triable  by  the  Revenue  Court  under  Seetibn 
77  (3),  clause  (A)  of  the  Punjalj- Tenancy  Act,  for  the  projxjr  trial 
of  such  a  suit  the  Court  had  to  decide  incidentally  every  point,  f.y., 
that  relating  to  the  right  of  ownership  of  the  then  plaintiffs  iu  the 
disputed  land  which  was  challenged,  which  requii-ed  to  be  disposed 
of  before  the  main  question  before  the  Court  could  Ix)  taken  up, 
but  the  decision  on  such  a  jwint  is  not  binding  on  the  Civil  Court 
unless  the  Reveime  Court 'is  held  to  have  been  competent-  to  try 
the  pi-eseiit  suit  also.  The  Courts  below  ai)pear  to  have  lost  sight 
altogether  of  the  words  "in  a  Court  of  jurisdiction  competcttt 
"to  try  such  subsequent  suit  or  the  suit  in  which  such  issue  has 
'*  Ixjcn  subsetjuently  raised"  in  Section  13  of  the  Code  of  Civil  .I*vo- 
eedui-e,  or  they  could  not  have  fallen  into  the  mistake  of  tx«ating 
the  present  claim  as  res-judicala  under  the  decision  of  .the 
Revenue  Court.  The  j)oint  was  ruled  in  seveml  cases  Ijefoi-e  the 
enactment  of  Section  13  of  Act  XIV  of  1882— see  Massamtnal   Edun 

0)8,  TFB,  175  ff.  B.).         (')  /.  L.  «.,  X/  Calc.,  301  (P.  C.). 
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V.  Musnammac  Bechuii  ('),  where  it  was  exhaustively  discusaed 
by  Sir  Barnes  I'eaeock  iu  a  learued  judgment  whieh  was  approved 
l{y.  their  Lordships  of  tlie  Privy  Couneil  in  Run  Bahadur  ^inyh  v. 
Lucho  Koer  (-).  It  is  unneeessary  to  say  more  or  to  refer  to  other 
authorities  as  the  wording  of  Section  13  leaves  no  room  for  discus- 
sion. 

1  accept  tile  appeal,  and  set  aside  the  decree  of  the  Divisional 
Judge,  and  i-etiirn  the  case  to  his  Coui't  for  a  fi-esh  decision  on   the 
merits.     Court- fee  on    the    petition    of    appeal     to  be  refunded. 
?Jther  costs  to  abide  the  event. 
"  ""  Ajipeal  aUuiccd.   Cause  tema»ded. 


No.  69. 

Before  Mr.  Justice  Rohvrlsov. 
TAGGA,— (Defendant),— APPELLANT. 


\ 


Versus  >  ArfELLATE  S'dl. 

ALLAH  BAKHSH,— (Plaintiff),— RESPONDENT.  J 

Civil  ApiJcal  No.  1266  of  1900. 

.:    Custom— Prc-einfilion — Mohalbi  Katiainvala,  Dera  Ismail    Khan — Bur- 
d^n  of  proof. 

Pound,  that  plaiutiff  has  failed  La  prove  tlie  existence  of   a  custom    of 
'  jii'e-eoiption  in  Mohalla  Kazianwala,  Dera  Ismail  Khan. 

In  suits  for  pre-emption  in  respect  of  property  situate  in  a  town,  where 
tlife  custom  is  not  universal,  it  is  necessary  for  the  i)laiotiff  to  prove  that  it 
esisis  in  the  particular  Mohalla  in  cpiestion  pr  throughout  souie  larger  area 
<^  ^:hich  it  forms  a  part. 

Further  appeal  from  the  decret  of  Majur  E .  Inglis,  TJtvisional 
Jiidgtf  Derojal  Division,  dated  1  llh  May  1900. 
Kani  Bhaj  Datt,  for  appellant. 
Ram  Chandra,  for  respondent. 
j^,„j',.Tl»e  judgment  of  the  learned  J udge  was  as  follows  ; 

y;i!  .vUoBEiiTSON,  J.— The  question  for  decision   in    this   appeal   is    loth  March  i^Ol. 
iiVDoes  the  custom  of  pre-emption  pi-evail  in   Mohalla   Kaziauwala 
i  ^  Dera  Ismail  Khan  r  " 

ikm  '  If  it  be  held  that  Kazianwala  37o/iai^x  constitutes  a  se])arat€ 
'iribdivision  of  Deiu  Ismail  Khan,  it  could  not  well  be  held  that  the 
-diifetom  of  pre-emption  is  proved  to  exist  there,  for  it  is  clear  that 
*f  he  custom  of  pre-emption  has  not  been  shown  to  prevail  over  the 
■"^iWhole  ciiy  of  Dora  Ismail  Khan,  though  it  may  prevail  in  parts,  and 
*•  <\heYe  is  no  presumption  in  favour  of  such  a  custom,  the  existonce 


f>)   W.R.,  175  (F.  B.).  («.)  I.  L.  R.,  XI Vale.,  301  (P.  C). 
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of  which  has  to  be  clearly  proved.  It  lias  been  distinctly  held,  for 
instance,  that  no  custom  exists  in  Mohalla  Kazianwala  in  the  cagig 
of  Sahib  Dad  v.  Allah  Bakhsh  (Divisional  Judge  Appeal  No.  632 
of  1898)  so  that  at  any  rate  the  custom  is  not  univei'sal  in  Dcra 
Ismail  Khan,  and  it  is  necessary  to  prove  that  it  exists  in"  MoKalla 
Kazianwala,  or  accepting  the  joint  finding  that  Mohalla  Kazian- 
wala is  not  a  separate  subdivision,  throughout  some  larger  ai'fea  of 
which  the  Mohalla  in  question  foi'ms  a  part.  It  lay  upon  the 
plaintiffs  to  prove  that  the  custom  does  exist  in  Mohalia  Kazian- 
wala, whether  a  sepai'ate  subdivision  or  not.     Has  he  done  so  ? 

The  judgment  mainly  relied  on  in  the  first  instance,  in  the  case 
of  Tikaya  Ham  v.  Parem  Singh  (^)  has  been  reversed  by  this  Court, 
and  cannot  therefore  be  quoted  in  plaintiff's  favour  though  it  only 
goes  on  so  far  as  to  decide  that  the  custom  does  not  exist  as  re- 
gards shops  in  Chota  Bazaar. 

As  regards  the  evidence  in  favour  of  the  custom,  it  consists 
mainly  of  a  certain  number  of  recorded  cases.  In  most  of  these 
the  right  was  cither  admitted  or  the  case  compromised,  and  they 
are  therefore  of  much  less  value  than  they  would  otherwise  bavc 
been.  There  has  never  been  any  clear  authoritative  ruling  that 
the  right  exists  all  over  Dera  Ismail  Khau,  and  the  presumption 
ie  rather  the  other  way. 

The  bui'den  of  pi-oof  lay  on  the  plaintiff,  and  after  examining 
the  evidence  and  instances  quoted  1  am  of  opinion  that  he  has 
failed  to  discharge  the  onaa,  and  has  not  pi-oved  that  the  right  of 
pre-emption  exists  in  Mohalla  Kazianwala  of  the  Dera  Ismail 
Khan  District.  The  appeal  is  accepted,  and  the  plaintiffs  suit 
dismissed  with  costs  throughout. 

Appeal  allowed. 

No.  70. 

Bcjore  Mr,  Justice  Harrie, 
JUMMA  AND  OTHERS,— (Plaintifks),— APPELLANTS,    - 
AppELLATt  Side.   }  Versus 

MUBARIK  AND  OTHERS,— (Defendants),— RESPONDENTS. 
Civil  Appeal   No.  406  of  1900. 

Cu$tom— Adoption— Gift— KathanaGujars  oj  th0  J h$lum  iahbiL      .     , 
In  a  suit  the  parties  to  wliicli    were    Kathana  Giijars  of   the  Jbelaiin 
tahiil,  found  that  adoption  is  not  recognized  in  that  tribe,  and  that  a  gift  of 
ancestral  land  by  a  widow  in  favour  of  one  reversioner  in  presence  of  oihcr 
reTersioners  of  equa;!  degree  is  invalid. 


(')  Unpublished  Civil  Appeal  No.  685  of  1898. 


Jor^v  1901.  ]  CIVIL  JUDGMENTS— No.  70.  221 


Ham  Din  and  others  v.  Mubarak  and  another  (•),  Qarnan  and  anoth«r  t. 
Nadir  Din  and  others  (-),  Sahib  Din  and  others  v.  Amira  and  ether$  (•),  and 
Muhammad  and  others  V.  Sharf-2id-din  and  others  (^),  referred  to. 

Further  appeal  from  the  decree  of  Knxi  Mtihammad  Aslam,  C.M.O., 
Divisional  Jtidge,  Jhelum  Division,  dated  VHth  March  1900. 
Dhanraj  Shah,  for  appellants. 
Gurcharan  Singh,  for  respondents. 
Tlie  judgment  of  the  leai'ned  Judge  wa.s  as  follows :  — 

Harris,   J. — Parties   are    Kathana    Gnjars   of    the   Jhelum  ]C4h  ilanh  1901, 
iahiil  and  are  thns  related  ; 

ARURA. 

r 1 . 

Behal.  Maddu.  Kfttnmn, 


Bakbsha, 
married   Mussammat 
Failan,  defendant  No.  1, 
daughter  of  Maddu. 


plainiiffa  No.  1  to  4, 


( 

Allah  Din, 

1 
limn. 

1 
Sammii. 

1 
Gujar, 

defendant  No.  4. 

■  1 

1 
Faxia, 

1 
Fait  a, 

plaintiff  No,  C. 

Mubarik, 

defedant  No. 

3. 

pl 

aintiff  No. 

G. 

defendant  No.  2, 

Allah  Din,  defendant  No.  4,  has  another  son.  Bakhsha  died 
childless  in  May  1897,  shortly  after  he  had,  according  to  defendants, 
executed  a  document,  dated  30th  April  1897,  in  the  form  of  a  will 
wKei'eunder  his  widow  was  to  liave  a  life  tenure  of  his  land,  and 
thereafter  Mubarik,  defendant  No.  2,  as  adopted  son,  and  in  Hen  of 
sei^ices  rendered,  was  to  succeed. 

In  1899  the  widow  attempted  mutation  of  the  whole  of 
Bakhsha's  estate  in  favour  of  Mubarik  who  is  her  brother's  .son, 
but  on  Karamu's  branch  objecting  tlie  Revenue  authorities  only 
mutated  the  share  of  Maddu 's  branch. 

Plaintiffs  sued  as  reversioners  for  a  declaration  that  the  above 
will  and  gift  will  not  affect  their  rights. 

Both  Courts  found  the  land  to  be  ancestral  of  parties,  and  I 
have  no  doubt  as  to  the  correctness  of  that  finding.  As  to  the 
execution  of  the  will,  I  think  the  Divisional  Judge  is  right  in 
considering  the  evidence  suflBcient  to  establish  that.  That  ex- 
ception could  be  taken  to  one  witness  alleged  to  Imve  been  present 
at  Execution,  was  no  greund  for  rejectino;  the  evidence  of  the 
marginal  witnesses  and  the  writer  of  the  document.     It  was  under 

(»)  140,  P.  R.,  1S93.  (»)  IC,  P.  R.,  1889. 

(•)    35,  P.  «.,  1896,  (*)  88,  P,  fl.,  1891. 
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the  circumstances  natural  that  Bakhsha  should  wish  jMubaiik  to 
receive  some  i*eturn  for  looking  after  his  propei^fy,  which  ttif» 
evidence  shows  Mubarik  did  for  some  years.  - 

We  are  not  much  concerned  with  the  fact  of  adoption,  as  thfe 
concurrent  finding  of  the  Courts  below  that  adoption  in  this  tritie 
is  not  recognized  is  undoubtedly  the  correct  finding.  As  far  as  t 
am  aware  tlie  tribe  of  Kathana  Gujars  is  most  iTumerous  in  i% 
Gujrat  District  where,  as  represented  in  the  Riw  ij-i-am,  adoption 
is  not  recognized  by  that  tribe,  a  view  which  has  lieen  ad<jpted  In 
Jlnm  Dm  and  others  y.  il^iharak  and  annfJier  {^)  nr\(\  in  Oatn^l^ 
and  another  v.  Xndir  Din  and  others  (-). 

But  I  may  remark  that  there  is  no  sufficient  evidence  either 
of  formal  adojition  or  of  appointment  prior  to  the  expression  of  the 
would-be-tostators  wishes  in  the  will,  the  mere  fact  that  Mubarik 
had  managed  Bakhsha 'r  pi-operty  for  some  years  being  otherwise 
explainable. 

The  cause,  however,  turns  upon  the  alleged  special  circum- 
stances. Bakhsha  had  under  ordinary  circumstances  no  power  to 
will  the  whole  of  his  ancestral  land  to  one  collateral  in  presence  of 
others  as  nearl}'  related.  Snhih  Din  and  others  v.  Amira  and 
others  (^)  is  not  on  all-fours  with  the  present  case  unless,  as  is  here 
urged,  services  may  be  taken  to  represent  considei-ation  for  the 
alienation.  Tn  Muliammad  and  others  v.  Sharf-ud-din  and 
others  (')  a  Khathana  Gujar  was  held  not  entitled  by  custom  to 
gift  to  one  nephew  in  the  pivswice  of  other  nephews,  a  case  wliicli 
is  directly  in  }K)int. 

The  Divisional  Judge  in  dismissing  the  claim  says,  "  T  would 
'*  not  have  upheld  the  will  if  the  long  association  of  Mubarik  and 
'•  his  adoption  by  Bakhsha  and  the  services  rendered  by  ^lubarik 
"  to  Bakhsha  during  his  long  illness,  and  his  being  as  near  a  i*^- 
"  vereloner  of  Bakhsha  as  any  of  the  plaintifTs  had  not  matfeifte 
"  view  his  case  with  favour.  Under  the  circumstances,  T  think  ii 
"  would  be  just  to  uphold  the  will  as  valid  by  custom." 

There  is  no  evidence  worthy  of  the  name  that  the  will  is 
valid  by  custom. 

The  Bhc  ij-i-am  is   presumably,    as    in   the   Gujrat    District," 
silent  al)Out  wills,  and   such  a   will    is   oppo.sed    to  Muharamadan 
Law.     The  Divisional  Jiulge  tof)   has  lost  sight  of   tlie   fact    that 
the  widow  in  making  over  the  land  as  a  gift  is  uot   following   Ihe 
terms  of  the  will. 


(»)  140,  P.  J4.,  18M  (•')    1  (J,  P.  R.,  1889. 

(•)  .15.  r.  R.,  18W,  (♦)    8,  P.  «..  1801. 
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The  fact  that  the  Divisional  Judge  views  the  defendants' 
case  with  favour  does  not  establish  custom  or  alter  law.  I  see  no 
reason  why  Mubarik  should  be  favoured  at  the  expense  of  Other 
heirs,  as  the  services  rendered  are,  I  think,  not  sufficient  to  con- 
stitute consideration.  That  Allah  Din  states  he  intends  to  leave 
his  land  away  from  Mubarik  and  to  his  other  son  does. not  alter 
the  case. 

The  gift  by  the  widow  was  clearly  invalid. 

For  the  above  reasons,  I  set  aside  the  order  of  the  Divisional 
Court  and  restore  the  decree  of  the  fii^t  Court.  Defendants  will 
pay  all  costs  throughout. 

Appeal,  alloro^d. 


Appellate  Side. 


No.  71. 

Before  Mr.  Justice  Chatter ji  and  Mr.  Justice  Maude. 

GUJAR  SINGH  AND  ANOTHER,-(Plaintiffs),— 
APPELLANTS, 

Versus 

PURAN, —(Defendant)  ,— RE  SPONDENT. 

Civil  Appeal  No.  6G1  of  1898. 

Suit  by  a  reversioner  for  possession  of  immovable  propBtty — Defendant 
171  possession  under  an  alleged  adoption — Limitafion — Limitation  Act,  1877, 
Schedule  IT; Articles  118,  141. 

A  suit  by  a  reversioner  to  recover  possession  of  immovable  property  in 
the  bands  of  a  defendant  Under  an  alleged  adoption,  if  not  brought  within 
the  period  prescribed  in  Article  118  of  the  Limitation  Act,  held  barred. 

Shrinivas  Murar  V,  Hanwant  Chaodo  Deshapa7ide  ami  others  ('),  Malk- 
arjun  Bin  Shidramappa  Pasare  v.  Narhari  Bin  Shivappa  and  another  (-), 
and  Jagadamha  Chaodhrani  v.  Dakhina  Mohun  Roy,  Chaodhri  (•'),  followed. 

Further    appeal  from   the    decree   of   Captain    C.    S.    Martindcde, 
Divisional  Judge,  Hoshiarpur  Ditision,  dated  27th  April  1898. 

Lajpat  Rai  and  Sohau  Lai,  for  appellants. 
Dhanraj  Shah,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Chatterji,  J. — The  material  facts  are  set  forth   in   the   judg-  I8th  March  1901. 
ments.  of  the  lower  Courts  and  need  not  be  recapitulated  here. 

V  ..  The  main  points  for.  decision  in  this  appeal  are  :  — 
-'  1.     Whether  the  deceased-Ram  Singh  was  validly  adopted  by 
Ganda  Singh  whose  property  is  claimed  by   the  plaintiffs- 
appellants.  •'  -'«■.-•<• 

C)  J,  L,  R.,  XXIV Bom,  260.  (-)  V  Calc.,W.  N.,  10. 

(3)  /.  L.  R.,  XIII  Calc:,  308. '   ' 
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2.     Whether  the  claim  is  within  limitation. 
We  have  heard  counsel  for  the   appellants  at  length,  an^i 
are  of  opinion  that  both  points  must  be  decided  against  them.    We 
have  not,  therefore,  called  on  respondent's  counsel  to  reply. 

There  is  no  doubt  in  our  minds  that  Ram  Singh  was  adopted 
by  Ganda  Singh.  The  latter  wrote  a  deed  on  23rd  November 
1887,  which  was  duly  registered,  and  by  which  the  land  in  disptrte 
was  gifted  to  Ram  Singh.  He  died  about  four  months  afterwards, 
and  the  land  was  then  mutated  in  the  name  of  the  donee.  Plains- 
tiffs  objected  and,  according  to  the  Divisional  Judge,  claimed  io 
be  heirs  along  with  Ram  Singh,  but  were  referred  to  the  Civil 
Court.  It  is  argued  that  the  mutation  file  does  not  bear  out 
this  statement  in  the  lower  Appellate  Court's  judgment.  Though 
we  see  no  cogent  reason  to  think  that  the  Divisional  Judge 
has  wrongly  read  the  plaintiffs'  objections,  we  prefer  not  to 
proceed  on  this  ground  as  the  mutation  file  is  not  before  us. 
But  it  is  not  possible  to  blink  the  fact  that  they  were  told  to  Stte 
in  1889,  and  did  not  do  so  as  long  as  Ram  Singh  lived,  but  made 
their  claim  after  his  death,  and  the  re-marriaga  of  his  widow  when 
they  found  that  they  had  only  a  helpless  infant  like  the  respond- 
ent to  oppose  them.  There  is  no  reasonable  explanation  of  their 
having  waited  about  nine  years  after  the  mutation  order,  in  order 
to  bring  their  so  it.  The  direct  evidence  as  to  Ram  Singh's 
adoption  as  well  as  to  his  having  been  the  son  of  Dulla  is  nat 
strong,  but  it  is  very  probable  that  he  was  treated  by  Ganda 
Singh  as  his  adopted  son  before  and  after  the  execution  of  the 
deed,  and  that  the  recitals  of  the  deed  are  substantially  cori-eot. 
Had  this  not  been  the  case  the  plaintiffs  would  not  have  remained 
silent  so  long.  Moreover  it  is  established  that  Ghanaya  Singh,  one 
of  the  plaintiffs,  in  1895  sued  the  respondent  as  grandson  of 
Ganda  Singh  for  possession  of  some  land  which  had  been  mortgag- 
ed by  Ganda  Singh.  This  fact  also  shows  that  the  adoption  was 
really  made  and  was  not  against  custom.  Against  the  sti'on^ 
advei'se  presumptions  arising  from  these  acts  and  conduct  of  thei^' 
own  plaintiffs  have  only  to  oppose  oral  evidence  of  a  worthless 
character.     We  decide  the  first  question  against  the  appellants. 

This  disposes  of  their  appeal,  but  it  also  appears  to  us  that 
their  claim  is  barred  by  time.  The  Divisional  Judge  following 
certain  rulings  of  this  Court  has  held  that  it  is  within  limitation, 
but  the  point  has  been  lately  before  a  Full  Bench  of  the  Bombay 
High  Court  which  has  ruled  tliat  where  a  suit  to  set  aside  an 
adoption  actually  set  up  has  not  been  brought  within  the  time 
laid  down  in  Article  1 18  of  the  Limitation  Act  a  sUit  for  posses- 


July  1901.  ]  CIVIL  JUDGMENTS— No.  72.  225 

sion  is  also  barred.  Shrinivas  Murar  v.  Hamoant  Chaodo 
BesTiapande  and  others  {^).  The  principle  of  this  decision  has  the 
support  of  their  Lordships  of  the  Privy  Council  who  in  a  recent 
decision,  Malkarjun  Bin  Shidramappa  Pasare  v.  Narhari  Bin 
Shivappa  and  another  {^)  have  approved  of  the  extension,  of  the 
role  laid  down  in  Jagadamba  Chaodhrani  and  another  v.  Dakhina 
Mohun  Boy  Chaodhri  and  others  (^)  to  suits  brought  for  recovery 
of  property  sold  by  auction  in  execution  of  decree  after  the  lapse 
of  the  time  prescribed  by  Article  12  (a)  of  the  Limitation  Act.  In 
our  opinion  the  last  authority  overrides  all  the  previous  decisions 
to  the  contrary  of  tho ^Chartered  High  Courts  and  this  Coui-t. 

The  appeal  is  accordingly  dismissed  with  costs. 

Appeal  dismissed. 

No  72. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Maude. 

ABDUL  GHAFUR  KHAN  AND  OTHERS,— (Defendants),—  . 
APPELLANTS,  ) 

Versus  [^  Appellate  Side, 

ABDUL  KADIR  AND  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Civil  Appeal  No.  1095  of  1898. 

Euidetice  Act,  1872,  Section  Q2 — Mortgage  or  silc — Oral  evidence  to  j:rovc 
ifiat  an  ajiparent  sale  icas  a  mortgage — Admissibility  of  farol  evidence  to 
va'ry  a  igritten  contraci  —Conduct  of  parties — Fraxulor  mistake. 

ffe{(7,  that  under  Seetiou  9^2  of  the  Indian  Evidence  Act,  1872,  oral  evi- 
dence-is not  admissible  to  vary  or  alter  the  terms  of  a  written  contract 
io  which  there  is  uo  fraud  or  mistake  and  in  which  the  i)arties  intend  to 
express  in  writing  what  their  words  import,  but  that  evidence  of  acta  and 
ponduct  of  the  parties  subsequent  to  the  deed  is  admissible  to  show  that 
something  different  from  the  written  contract  was  intended  by  them. 

Balkishen  Das  v.  Legge{*),  Muhammad  Ali  Hussain  V.  Mir  Nazar  Ali  (*), 
^VidKashee  Nath  Chatter j i  V.  C hand y  Charn  Banerjee  (^),  followed.  Bhagvoan 
tahai  v.  Bhagwan  Din  (^),  and  Al  Ahmad  v.  Rahmatulla  (^),  referred 
to.  Baksu,  Lakshman  v.  Govinda  Kavji  {^),  Behari  Lall  Doss  v.  Tejnarain  ('") 
ff^M  Chundcr  Soor,  v.  Kally  Churn  Das  (^^),  Venlcatratnam  y.  Ecddiah  (''), 
Rakkenv.  Aldgappudayan  i^'^),  Balkishen  Das  V.  Legge  (^'*),  Preo  Nath  Shaha 
jV,  ifadAu  Sudan  Bhuiya   {^^),  and  Govinda  y,  Jesha  Premaji  {^^),   dissented 

y^9°^' . 

ftto'i^rr       (>)  J.  L.  R,  XXIV  Bom,  260.  (»)  /.  L.  B.,  IV  Bom.,  594. 

{*)  5,  Calc,  W.  A',  10.  (i»)  /.  L.  I?.,  X  Calc.,  764. 

V---  {^)  I.  L.R.,Xin  Calc,  H08.  i^^)  I.  L.  R.,  IX  Gale,  528. 
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Futthfir  apj3ealfrom  the  decree  of  SJieikh  Khuda  Bakhsh,  Livi&ionQh 
Judge,  Ferozepor'e  Division,  dated  14:ih  June, 189S, 

-  •  Peechey  and  D.  -R.  Slmli,  for  appellants. 

'"  "Gi^'ey  and  Golak  Nath,  for  respondents.  -. .  -arii 

Tlio  facts  of  the  case  and  tlie  question  of  law  involved;  &i^q£ 
cieutly  appear  from:  the  following  judgment  delivered  by     .^/fp 

2lst  March  1901.  CnATTfiKJi,  J.— On  21st  August  1866  Maulvi^Rukaa-4ia^i^^^i 

fattier  of  the  plaintiffs,  executed  a  deed  by   which  a   garden --s^^ 
Hissar  belonging  to  him  was  sold  out  and  out  to  the   defendanlf^^ 
Mutatidn  of  names  followed,  the  application  by  the  vendor  hart^in^-f 
been-  made  through  his  Mukhtar  on  23rd  August  1866,  aridl)h(f'^ 
latter's  statement  recorded  on  30th  August.     The  garden  has  flindei'i 
continued   to   be    entered    as   the  ownership  of  the  vendee  in  the- 
re Vemie  records.  '30IDA 
On  22nd  Eebruary   1897  the  plaintiffs   brought  the   presmi^^^'' 
suit  on  the  allegation  that  the  garden  though  ostensibly  Bold>iv^&'>' 
'    really  mortgaged  to  Ahmad  Nabi  Khan  who  had  the  deed   drawnV'^ 
up-  in  the  name   of  the   defendant,  his  son,  then  a  minor.     The 
expliinatiqn  of  the  deed  haying  been  written  in  the  form  of  a  sale   , 
is  stated  by   the  plaintiffs    to   be  that  the  deceased  was  a  strict   " 
Muhammadan,  and  had  religious  scruples  against  paying  interest. 
He  accordingly  mortgaged  the  garden  in  this  manner  and  got  aiu.,- 
iqrarnama  from  the  ostensible  vendee's  father,  Ahmad  Nabi  Khan,  ;  - 
on  27  th  August  1866,  in  which  it  is  recited  that  he  was  the  iuol-  / 
transferee  and  that  ho  would  give  back  the  land  to  the  vendor "^he 
the  latter  repaid  Rs.  4,000,  for  which  it  had  been  sold  to  him,  sljo^- 
forego  all   claim  to   expenses   incurred   on  the  garden   and  ij^ 
plaixting  trees   for   the   sake    of    God    {lUla  miCaf  kar  dungdyj^ 
Plaintiffs'  alleged  that  defendant  refused  to  abide  by  the  agree-, ' 
ment,  aiid  that  they  were  in  consequence  obliged  to  sue  for  possps'j^ 
gion"  on  payment"  of  Rs.   4,000.    Upon    the  statements  in.phjE^^j^ 
plaint  tne*  suit  is  one  for  redemption  of  the  garden  on  payment  of 
thetibovc  sum.                                                          '                 '.    "^'\ 

The  defendant  denied  the  mortgage  and  'the  genuineness",  o5 
thergmfiiawa  of  27th  August  1866,  and  averred  that  the  garden  , 


was'pui*chased  by  hini  and  hot  by  his  father,  the  purchase  money 
having  come  from  his  mother,  that  he  had  held  adverse  possession 
for  bVer  twelve  years,  and  the  claim  was  therefore  barred  by  tinle, 
and  that  lie  had  spent  R^.  5,000  in  improvements  which  in  any 
case  plaintiffs  were  bound  to  repay  before  they  could  get  back  the 
property.  He  also  contended  that  iXm'iqrarnama  was  inadmis- 
Bible  in  evidciice  a's -insufficiently  ^fit^mj|r»ed  and  unregistered  and 
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took  other  technical  objectiong  to  the  suit  which  it  is  unnecessary 
to  set  out  here. 

The  first  Court,  Mr,  B.  A.  Fox,  Sub- Judge  of  Hissar,  framed 
six  issues  and  found  them  all  against  the  defendant,  and  decreed 
the  claim  on  payment  of  Rs.  4,000,  The  Divisional  Judge  on 
appeal  aflBrmed  his  decree. 

The  substance  of  appellants'  contention  before  us  is  (1)  that 
no  evidence  is  admissible  to  show  that  at  the  time  of  execution  of 
the- deed  of  sale  there  was  a  contemporaneous  oral  agreement  that 
the  ti'ansaction  should  be  treated  as  a  mortgage ;  (2)  that  the 
agreement  of  27th  August  is  inadmissible  in  evidence,  false  in  fact, 
and  without  considei^ation  in  any  case,  and  therefore  void ;  (3)  that 
the  evidence  in  px*oof  of  the  mortgage  or  the  agreement  to  resell 
is  unreliable ;  (4)  that  the  claim  is  barred  by  time ;  (5)  that 
Ahmad  Nabi  Klhan  was  incompetent  to  execute  the  agreement  as 
the  property  belonged  to  the  defendant  in  whoso  name  the  purchase 
took  place  ;  and  (6)  that  in  any  case  compensation  must  be  paid 
by  the  plaintiffs  for  improvements  made  in  the  garden. 

These  positions  were  controverted  by  the  respondent,  and  the 
points  for  determination  in  this  appeal  ai^e  whether  they  are  well 
founded  or  not. 

On  the  first  question,  which  is  an  important  one  of  law,  there 
was  a  prolonged  ai'gument  on  both  sides,  and  a  great  mass  of 
authorities  were  quoted  by  counsel. 

The  cases  relied  on  by  the  respondent  may  be  divided  into 
two  classes  : — (1st),  Those  which  lay  down  that  oral  evidence  is 
admissible,  notwithstanding  the  provisions  of  Section  92  of  the 
Evidence  Act,  to  prove  a  contempox'aneous  oral  agreement  at 
variance  with  the  tci'ms  of  the  written  contract  or  deed  between 
the  parties  where  their  subsequent  conduct  supports  the  former ; 
(2h(i),  those  which  hold  the  written  contract  to  be  capable  of  vari- 
ance or  contradiction  simply  by  evidence  of  conduct  of  the  parties. 

Baksti  Lahhman  v.  Govinda  Kavj'i  (^)  may  be  said  to  be  the 
leading  authority  in  the  first  class.  In  that  case  Mr.  Justice 
Melvill,  in  an  able  and  learned  judgment  held,  upon  a  comparison 
of  the  decisions  of  the  Couiis  in  India  and  those  of  the  Court  of 
Chancery  in  England,  "  that  a  party,  whether  plaintifE  or  defend- 
"  ant,  who  sets  up  a  contemporaneous  oral  agreement  as  showing 
"  tljat  an  apparent  sale  was  really  a  mortgage,  shall  not  bo  per* 
"  mitted  to  start  his  case  by  offering  direct  parol  evidence  of  such 
"  oral  agreement ;  but,  if  it  appear  clearly  and  unmistakably,  from 
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"the  conduct  of  the  parties,  that  the  transaction  has  been  treated 
"  by  them  as  a  mortgage,  the  Court  will  give  e£Fect  to  it  as  a 
"  mortgage,  and  not  as  a  sale ;  and  thereupon  if  it  be  necessary 
"  to  ascertain  what  were  the  terms  of  the  mortgage,  the  Cornet 
"will,  for  that  purpose,  allow  parol  evidence  to  be  given  of  the 
"  original  oral  agreement "  (page  609).  The  principles  laid  down 
in  this  case,  viz.,  that  oral  evidence  is  not  admissible  in  the  first 
instance,  but  only  when  the  substratum  of  a  case  of  a  parol  agree- 
ment at  variance  with  the  writing  is  established  by  conduct  of  the 
parties,^  have  been  accepted  in  their  entirety  in  the  following 
decisions :—  BeJuiri  Lall  Doss  v.  Tej  Narain  {^)  and  Hem  Chunder 
Soor  V.  Kally  Churn  Das  C),  Venkatrainam  v.  Beddiah  (') ; 
BakJcen  v.  Alagappudayan  {*),  though  in  the  last  named  case  Mn 
Justice  Mutusami  Ayyer  was  also  inclined  to  hold  that  it  was. 
competent  to  the  paiiy  alleging  the  contemporaneous  oral  agree- 
ment to  start  his  case  by  giving  direct  proof  of  the  same,  and  was 
not  bound  to  offer  indirect  evidence  of  conduct  in  support  of  it  first 
as  laid  down  by  Mr.  Justice  Melvill,  Balkishen  Das  v.  Le^ge  (") 
may  also  be  placed  under  this  category. 

The  leading  case  in  the  second  class  is  the  Full  Bench  decision 
of  the  Calcutta  High  Court,  Kashee  Nath  Chatierj'ee  v.  Ghundy 
Okarn  BanerJee  (^)  yvhlch  was  passed  before  the  enactment  of 
Section  92  of  the  Evidence  Act,  and  which  has  since  been  followQ(^ 
in  other  cases,  one  of  the  most  important  of  which  is  Preo  Nath 
Shaha  v.  Madhit  Sudan  Bhuiya  (J)  in  which  the  same  principles  are 
affiiined  by  another  Full  Bench  after  a  review  of  the  latter  decisions. 
Govinda,  Sfc,  v.  Jeslia  Fremaji  (^)  also  affirms  the  same  principle. 

Cutts  V.  Brown  (')  and  Jadu  Rai  v.  Bhuhotaran  Nundy^^^} 
quoted  for  the  respondent  appear  to  have  no  bearing  on  the  ques* 
tion  before  us ;  nor  in  Jumna  Das  v.  Srinath  Boy  (^  ^)  reported-ia 
a  footnote  under  the  latter  case  i-elevant  to  that  question,   si^i.*  orii 

The  matter  came  up  for  consideration  lately  before  their 
Lordships  of  the  Privy  Council  in  Balkishen  Das  v.  Legge  (^ ")  oh 
appeal  from  the  decision  of  the  Allahabad  Court  already  cited. 
Their  Lo(rdships  dissenting  from  the  view  of  the  High  Court  held 
that  oral  evidence  wa6  not  admissible.    They  said  : 

"  Evidence  of  the  respondent  and  of  a  person  named  Man  was 
" admitted  by  the  Subordinate  Judge  for  the  puipose  of  proving 

(0  I.  L.  R.,  X  Gale,  764.  (')  L  L.  B.,  XXV  Calc.,  603  5  3,  Calc, 

W.  N.,  5G2. 

:. .  i^)  J,  L.R,  IX  Calc,  52».  (*)  /.  L.  R.,  VII  Bom.,  73. 
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"^tfie  real  intention  of  the  parties,  and  such  evidence  was  to  some 
"extent  relied  on  in  both  Courts.  Their  Lordships  do  not  think 
•*^that  oral  evidence  of  intention  was  admissible  for  the  purpose 
''•of  construing  the  deeds  oi'  ascertaining  the  intention  of  the 
"  parties.  By  Section  92  of  the  Indian  Evidence  Act  (Act  I  of 
"1872)  no  evidence  of  any  oral  agreement  or  statement  can  be 
"admitted  as  between  the  parties  to  any  such  instrument  or  their 
"representatives  in  interest  for  the  purpose  of  contradicting, 
"varying  or  adding  to,  or  substracting  from  its  terms,  subject  to 
"  the  exceptions  contained  in  the  several  provisos.  It  was  con- 
"  ceded  that  this  case  could  not  be  brought  within  any  of  them. 
"Thfe  cases  in  the  English  Court  of  Chancery  have  not,  in  the 
"opinion  of  their  Lordships,  an^  application  to  the  law  of  India 
"  ias  laid  down  in  the  Acts  of  the  Indian  Legislature.  The  ease 
"  must,  therefore,  be  decided  on  a  consideration  of  the  contents  of 
"  the  documents  themselves  with  such  extrinsic  evidence  of  jsur- 
"  rounding  circumstances  as  may  be  requii-ed  to  show  in  what 
"manner  the  language  of  the  document  is  related  to  existing  facts," 
pages  158,  1.59. 

In  our  opinion  the  doctrine  laid  down  by  Mr.  Juatice  Melvill 
in  Baksu  Lakslimin^s  case  ( ^ )    and  the   authorities   which   follow 
that  judgment  has  been  swept  away  by  the  above  decision,  though 
we  do  not  apprehend  it  sets   aside  the  rule  enunciated   in   Kaslii 
Nath  Chatter jee  v.  Chundy  Churn  Banerjee  (»).    The  ovoX  evidence 
offered  in  this  case  as  to  the  real  intention   of  the  parties   to   the 
deed  of  sale  at  the  time  of  its  execution,  j.e.,  the  oral   agreement 
that  it  was  to  be  treated  as  a  mortgage  though  drawn  up  as  sale, 
is"  thus   excluded.     We  may  also  point  out   that  we   have  con- 
siderable difficulty   in  accepting  the   argument  used  in   Bakken  v. 
Alagappiidayan   {^)  and  some  of  the  other   authorities,  that  oral 
evidence  of  a  contemporaneous  parol  agreement  inconsistent   with 
the  deed  is  admissible  on  the  ground  that  the  party  who  insists 
'  on  enforcing  the  terms  of  the  latter  contrary  to  the  former  is 
thereby  guilty  of  a  fraud.    Where  the  deed  is  drawn  up  differently 
from  the  oral  understanding  without  the  consent  of  the  parties   to 
the  transaction  it  can  only  be  due  to  mistake  or  fraud,  and  Section 
92  expressly  saves  such  cases,  but  where  the  written  terms  have 
been  so  entered  in  the  deed  with   their  knowledge  and   consent,  it 
is  impossible  to  adduce  proof  of  the  different  oral  agreenaent  with- 
out i*educing  the  section  to  a  dead  letter.     For  it  appears  to   us 
that  in  every  case  in  which  the  oral  agreement  is  sought  to  be 
excluded,  the  other  side  can  contend  that  this  conduct  is  tantamount 

(^)  I.L.R.,lVBom.,59i.  (•)  5,  TFT  K.,  68. 
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to  fraud  as  it  was  necessarily  understood  that  the  oral  agreement 
and  not  the  deed  was  to  be  enforced.  But  the  intention  of  the 
section  is  to  exclude  such  a  contention  in  cases  where  the  deed  is 
consciously  written  differently  from  the  oral  agreement.  Sir 
Barnes  Peacock  in  Kashi  Nath  Chatterjee's  case,  which,  as  already 
observed,  was  decided  before  Section  92  was  enacted,  laid  down  the 
rule,  afterwards  embodied  in  that  section,  in  clear  and  forcible 
language.  He  said,  *'  I  am  of  opinion  that  verbal  evidence  is  not 
"  admissible  to  vary  or  alter  the  terms  of  a  written  contract  in 
"  cases  in  which  there  is  no  fraud  or  mistake  and  in  which  the 
"  parties  intend  to  express  in  writing  what  their  words  import." 
This  view  of  Sir  Barnes  Peacock  has  now  the  support  of  the  Privy 
Council,  but  as  already  stated  we  do  not  understand  their  Lordships 
to  disapprove  of  the  other  doctrine  laid  down  in  the  same  judgment, 
viz.,  that  evidence  of  acts  and  conduct  of  the  parties  subsequent 
to  the  deed  is  admissible  to  show  that  something  different  from  the 
written  contract  was  intended  by  them.  Such  evidence  is  not 
excluded  by  Section  92,  and  there  is  nothing  in  the  judgment  of 
the  Privy  Council  which  can  be  construed  as  an  indication  of 
opinion  in  favour  of  its  exclusion.  Our  view  agrees  with  that 
taken  by  the  Calcutta  High  Court  in  Muhammad  Ali  Hussain  v. 
Mir  Nazar  All  {^). 

Excluding  oral  evidence  of  the  contemporaneous  parol  mort- 
gage and  limiting  ourselves  to  subsequent  acts  and  conduct  we 
find  nothing  to  support  the  plaintiffs'  case  at  all  except  the  agree- 
ment of  27th  August,  the  genuineness  of  which  is  disputed.  The 
other  acts  of  the  alleged  vendor  were,  on  the  contrary,  calculated 
to  show  that  a  final  transfer  had  taken  place.  The  statement  at 
mutation  of  names  was  to  that  effect,  and  the  entry  of  the  vendee's 
name  as  proprietor  of  the  garden  has  ever  since  been  acquiesced  in. 
Before  the  institution  of  the  present  suit  the  plaintiffs  or  their 
father  did  nothing  to  show  that  the  garden  was  treated  as  their 
property  and  the  vendee  on  his  part  has  done  no  act  which  can  be 
construed  to  be  an  admission  of  plaintiffs'  or  their  father's  inght. 

Assuming  for  the  present  the  genuineness  of  the  iqrarnama 
of  27th  August,  it  is  not  sufficient,  taken  in  connection  with  the 
sale  deed  in  defendants'  favour,  to  show  or  even  to  raise  any  pre- 
sumption that  the  latter  document  was  in  reality  meant  to  be  an 
instrument  of  mortgage.  It  is  an  essential  ingredient  in  the  notion 
of  a  mortgage  that  there  should  be  a  debt  due  from  the  mortgagor 
to  the  mortgagee.  Bhagwan  Sahai  v.  Bhagwan  Din  (*).  But  it 
cannot  at  all  be  predicated  from  the  mere  existence  of  the  two 
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j:(locameuts  that  Rukan-ud-din  on  2 1st  August  1866  contracted 
•ft^debt  of  Rs.  4,000  from  the  defendant  or  his  father,  Ahmad  Nabi 
..Khan,  by  reason  of  which  the  relation  of  debtor  and  creditor  has 
•continued  to  exist  from  that  date  to  the  present.  If  there  is  no 
sfoan  there  can  be  no  mortgage.  The  only,  jui-al  relation  between 
AJunad  Nabi  Khan  and  Rukan-ud-din  that  could  flow  from  the  sub- 
eequent  iqrarmm  t  was  that  of  intending  vendor  and  purchaser,  i  e., 
-iflfc  former  thereby  contracted  to  sell  the  garden  to  the  latter  for 
'??s-.  4,000,  with  certain  conditions  about  not  claiming  for  improvc- 
■'mbnts  subsequently  made.  Had  the  documents  been  of  even  date, 
sii€fh  a  construction  might  have  been  admissible  as  was  held  in  All 
Ahmud  V.  Iiah']tahdl  I  (^)  and  Balkishen  Das  v.  Lrrjge  (-).  It 
follows  therefore  that  the  only  form  in  which  the  plaintiff  could 
.&(ie  to  recover  possession  of  the  garden  under  the  iqrarntma  was 
^T^hy  way  of  redemption  of  mortgage,  but  of  specific  performance 
^f' the  contract  of  sale  embodied  in  that  document.  Plaintiff's 
^erl^im,  however,  was  for  i-edemption,  and  this  had  been  dccixcd. 
Mo^fifdnot  sue  for  cnforccnaent  of  the  contract  of  sale  contained 
•i-nthc  iqr.trnnm'i.  On  the  above  finding  his  suit  ought  to  bo 
-dismissed. 

■  *Wchave  no  de.sirc  io  be  technical,  and  should  be  Lth  to  throw 
out  a  claim  which  is  substantially  good  on  the  merits  and  legally 
maintainable  on  a  mere  (jucstion  of  form.  Wo  should  be  disposed 
to  allow  an  amendment,  but  that  there  arc  almost  insuperable 
difficulties  in  permitting  plaintiffs  to  change  the  nature  of  their 
xBtiit  at  this  stage.  The  jileadings  would  have  to  be  taken  down 
jafi:osh,  and  the  case  decided  on  new  issues.  The  balance  of  con- 
,t>^nience  is  certainly  not  in  favour  of  such  a  conr.se.  The  plain- 
fetilfa  have  not  asked  for  leave  to  amend,  though  the  rc.=;pondent  in 
tho  course  of  the  argument  did  put  forward  a  number  of  legal 
objoctiojis  to  specitic  pci-formancc  of  the  contract  of  sale  being 
-decreed  in  plaintiffs'  favour.  That  about  such  a  claim  being 
fearred  by  limitation  uiider  Article  142  or  144  of  the  Limitation 
Act  docs  not  appear  to  be  sound  as  the  claim  would  be  based  -on 
j^,4iffiDrcnt  title  to  that  under  which  plaintiffs  held  the  property  be- 
f.QVc  and  as  the  Article  pi-operly  applicable  is  113.  It  is,  however, 
uro;ed  that  in  cases  of  thi.s  kind  the  Court  has  a  discretion,  and 
^is,appcar.s  to  be  an  argument  of  great  force.  The  plaintiff  has 
delayed  nnre  than  thirty  years  in  suing  for  the  recovery  of  the 
pjrpperty  without  any  good  excuse,  and  such  liclies  should  dis- 
entitle him  to  relief.  The  case  is  analogous  to  that  of  Bha-jWAn 
^ahai  V.  Bhagwan  Vlii  (•"')  decided  by  the  Privy  Council,   already 


(')  I  L.  R,  XIV  All.,  159.        (-)  LL.  R.,  XXII  Al'.,  W^ 
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cited,  the  only  difference,  which  tells  a  jorlioii  against  the  present 
claim,  being  that  the  deeds  of  sale  and  agreement  to  resell  were  con- 
tempyrancous  and  a  term  of  ten  years  was  fixed  for  the  repurchase. 
Their  Lordships  held,  reversing  the  concuri-ent  findings  of  the  High 
Court  of  Allahabad  and  the  Subordinate  Judge  that  no  claim  for 
redemption  was  sustainable  on  them,  and  that  it  would  "  scein  to  fee 
"  contrary  to  all  principles  of  equity  and  good  conscience  that  when 
"  it  was  stipulated  that  the  money  should  be  repaid  within  the 
"  period  of  ten  years  from  1835,  the  representatives  of  the  vendors 
"  could  lie  by  until  the  year  1884,  and  then  claim  that  they  had;  a 
"  right  which  was  not  barred  by  limitation  to   redeem   that  .which 

"  they  call  a  mortgage "  Lastly,  we  have  grave   douljts  of 

the  genuiucyiess  of  the  agreement  itself,  and  do  not  at  all  consider 
it  has  been  satisfactorily  proved  by  the  evidence  on  the  record  in 
the  face  of  the  cogent  reasons  that  exist  for  distrusting  it. 

We  deem  it  sufficient  therefore  to  decide  the  case  as  it  has  been 
laid,  and  find  that  plaintiff  has  failed  to  prove  the  mortgage  fur  the 
redemption  of  which  he  sues.  ■    ;     . 

We  accopt  the  appeal  and  reversing  the  decrees  of  the  lower 
Courts,  dismiss  the  plaintiff's  suit  with  costs  in  all  the  Courts. 

Appeal  idlotced. 

No.  73.   ' 

Bcj'ure  Mr.  Justice  Robertson. 
DIN  MUHAMMAD,— (Plaintiff).— APPELLANT. 

ArPKLLATE  Site,  s  Versus 

KARLM  BAKHSH  AND  ANOTHER,— (DE:ENnA!iTs),^ 
RESPONDENTS. 

Civil  Appeal  No.  132  of  1901. 

rre-emption — Snle  to  a  co-shirar — Suit  by  another  co-shnrer  ivha  n'os 
also  0.  collateral  of  the  venlor — Superior  right — Custom — Punjab  Lawn 
Act,  187if,  Section  12— Riwaj-i-am. 

Held,  that  in  mauz'i  Pattii,  tahail  Jampur,  Dcra  Gliazi  Khan  Dfttricf^ 
n  co-sharor  if  a  vendor,  wliy  is  also  his  relation  has  a  superior  rij^fet'  rff 
pre-emi'tion  than  otiier  co-sharors  wlio  are  not  relations  of  the  vendor. 

Further  appeal  from  the  decree  of  Lala  Mid  Uaj\  Divisional  Judge, 
Dtraj'tt  Division,  dated  2Srd  Auyuft  1100. 

Muhammad  Shafti,  for  appellant. 
Dhanpat  Rai,  for  respondents. 
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Tli3  ju':lg;n3nt  of  tii3  barnDcl  Jutlgo  WcXS  as  follows  : 

RosiCRTsOX,  J — Tho  ouly   quo^tion   to   b3   clisciisscd   in   this  22/il  March  1 901 
appeal  is  :  — 

Do33  a  custom  obtain  in  tho  village  in  question  under  which 
tl?3. collaterals  of  a  voudor  have  a  superior  right  of  pre-emption 
io^hat  of  otl'.ers  who  ai'e  equally  co-sharers  in  the  well  to  which 
tjie  land  sold  belongs,  but  who  are  not  themselves  collaterals  ? 

The  custom  is  not  one  which  can  be  presumed  to  exist  in  the 
absence  of  an}'  proof  that  it  does  obtain  under  Seetion  13  of  the 
Ptinjab  Laws  Act.  Under  that  Act,  as  I  understand,  there  is  an 
initial  presumption  that  a  i-ight  of  pre-emption  exists  in  all  village 
communities,  however  constituted,  and  therefore  it  is  clearly  to  be 
presumed  to  exist  in  this  case  ;  then  if  no  deiinitc  custom  is  set  up  and 
proved  in  absence  of  a  custom  to  the  conti'ary,  the  right  of  pi-e-emp- 
tion  would  be  as  laid  down  in  Section  13  The  incidents  of  the  right 
as  laid  down  in  Section  13  come  in  when  the  right  of  pj*c-emption 
has  been  presumed  under  Section  1 2,  but  no  special  custom  set  up. 
It  does  not  appear  to  mo  that  it  is  anywhere  laid  down  that  the 
presumption  is  that  the  custom  is  as  in  Section  13,  unless  no  other 
custom  has  been  set  up  or  being  set  up  has  failed  of  pi-oof. 

In  support  of  the  custom  set  up  liere,  we  have  first  the  entry 
in  the  Ettvaj-i-am,  the  last  clause  of  which  in  regard  to  pre-emption 
conta,ins  a  special  reservation  in  favour  of  the  riglits  of  collaterals 
which  derives  special  force  from  its  being  a  particular  reservation 
in  one  special  point,  the  general  rules  being  accepted  as  regards 
other  matters.  This  Jl'ui'itj-i  am  applies  to  tho  .said  ilnqun  of 
t  ihsil  Jampur,  and  this  reservation  is  specially  noticed  in  Tupper's 
Castomtry  Lau;  page  263,  Volume  11,  and  ho  remarks  on  the  inter- 
esting fact  that  this  shows  tbe  recognition  of  the  tie  of  blood  to  the 
near  kinsmen  of  the  tribe  as  alronrjfr  than  the  civil  nexus  of  joint 
ownership. 

In  this  case  the  defendant  and  tho  vendee,  against  whom 
pre-emption  is  claimed  are  both  joint  owners  in  the  well  to  which 
the  land  sold  belongs — the  vendee  in  virtue  of  a  previous  purchase. 
The  plaintiff  and  the  vendor  are  also  joint  owners,  and  also  near 
collii4«rals.  The  BiwaJ-i-am  is  in  favour  of  the  plaintiff,  and 
though  it  has  no  statutory  presumption  of  correctness  attached  to 
it,  I  am  not  prepared  to  treat  it  as  of  no  weight.  I  think  the  views 
expressed  regarding  entn'es  in  a  Hiwnj'-i-am  in  llaehitn  and  ethers 
V.  N-tthu  and  others  (^)  are  those  applicable  to  this  case. 

(1)  13,  P.  /?.,  1900, 
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The  first  Court  dismissed  ilie  plaintiff's  claim,  on  appeal  a 
remand  was  made  for  a  f  urtlier  enquiry  into  the  custom  of  pre-emp- 
tion prevailing  in  mauza  Patni,  and  the  return  made  to  that  remand 
was  in  favour  of  the  custom  set  up  by  the  plaintiff,  but  the  lower 
Appellate  Court  did  not  agree  with  that  view  and  rejected  the 
ai)peaL  An  appeal  under  Section  70  has  been  admitted  to  this  Court 
on  the  qui^stion  of  custom  stated  above.  Claims  to  pre-emption  on 
the  gi*ound  of  I'elationship  to  one  vendoi'  are  clearly  recognised  in 
Section  12  of  the  Punjab  Laws  Act  under  certain  oircurastances, 
but  relation.ship  is  not  one  of  tlie  grounds  recognised  in  the' 
absence  of  proof  of  the  custom  as  existing  in  villages  such  as  the 
one  here  concerned.  It  is  however  well  known  that  n'ghts  of 
pre-emption  on  the  ground  of  relationship  have  been  held  to  exist 
in  many  cases  not  coveied  by  Secticn  12  {a),  clau.^e  (/')  of  the 
Punjab  Laws  Act  and  relationship  to  the  vendor  is  veiy  frequently 
put  forward  as  conferring  su^h  a  right  and  stands  on  quite  a 
ditferent  footing  from  claims  on  more  unusual  and  fanciful 
grounds,  such  as  vieinaga  and  the  lika.  (Roe's  T/w6  i/  Li^r,  page 
129,  may  be  consulted.) 

The  oral  evidence  is  mainly  in  favour  of  the  existence  of  the 
custom,  .some  even  of  defendants'  witnesses  supported  it,  but  alone 
would  probably  be  held  insufficient  to  prove  its  existence.  As 
regards  judicial  decisions  sevenil  are  produced  in  favour  of  the 
existence  of  this  custom  in  other  villages  of  the  same  iliqna* 
These  also  would  not  be  sufficient  alone  to  prove  the  existence  of 
the  custom  in  the  village  in  question. 

When  the  present  plaintiff  sold  land  himself  to  the  present 
defendants  a  siiit  for  ])re-emption  was  threatened  and  a  com- 
promise was  come  to,  half  the  land  att;ichod  to  one  well  being 
surrendered  to  i)laintilf  but  the  land  in  the  Jhugiwala  well  (that 
now  in  question)  remained  with  Djwa  Mai,  so  that  it  is  not  easy 
to  draw  any  specific  conclusion  from  that  affair. 

In  the  defence  a  case  of  Mnbarik  Khin  v.  'Din  Mnhimmad 
decided  on  19tli  August  1897,  relating  to  this  very  village,  was 
I'clicd  on.  This  case  was  decided  by  the  Tahsildar  of  Jam})ur. 
Dewa  Mai,  defendant,  and  Din  Muhammad,  plaintilf,  were  both 
defendants  in  that  case.    In  that  case  it  was  clearly   decided  that 


*  Alia  Dilta  v.  llassu,  dociiled  by  Tuhsiklar,  .Jiitnpur,  iOtli  Mm  ch    lOJO 
(coniproJiiispd). 

I'hnlbi,  V.  Mirza,  decided  by  Nasir  All,   p]xrra  Jii^licial    Assistant   on 
10th  April  1879. 

JutiKil  Miihamm'ul  v.  nahrnm,  de.:ided  Iv    Mr.    Birch,    Distrijt  Jui<i;e, 
aOtli  January  1894. 
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rt'lationsliip  gave  no  right  of  pre-emption,  but  the  claim  was  also 
dismisse:!  on  otliar  grounds,  and  the  plaintift  in  that  suit  does  not 
appear  to  have  been  a  co-shai'er  in  the  well  as  well  as  a  relation 
of  the  vendor.  'J'he  question  now  before  us  does  not  appear  to 
liave  baen  carefully  considered.  I  have  given  this  case  very 
careful  consideration,  and  I  consider  that  the  entry  in  the 
liiicnj-i-am  to  which  as  I  understand  it  defendant  admitted 
himself  to  be  "  a  partner"  the  oral  evidence  and  the  judgments 
in  regard  to  other  villages  taken  together  establish  that  a  right 
of  pre-emption  exists  ou  the  part  of  relations  of  a  vendor  who  are 
also  co-sharers  in  a  well,  which  is  supeiior  to  the  right  of  other 
co-sharers  in  the  well  who  are  not  relations  of  the  vendor.  1 
accordingly  accept  the  ap})eal  and  decree  tlie  jilaintiff's  claim, 
lis.  40,  to  be  paid  into  the  first  Coui't  within  two  months  of  this 
ordei'.     Costs  against  defendants  throughout. 

Apl  eal  alloired. 


No.  74. 

Before  Mr.  Justice  Chatterjl. 
SOBHA  AND  OTHERS,-(Defi:ndants),— APPELLANTS, 

Versus  [  .Aphellati.;  Siue. 

RAM  PARTAB  .AND  ANOTHER,-(Plaintiffs),— 
RESPONDENTS. 
Civil  Appeal  No.  21G  of  1899. 

Limilution—Suil  on  ingtahncnfhond—Limilation  Act,  1877,  Schedule  II, 
Artu-lcsli,  75. 

Ileal,  that  the  limitation  for  a  suit  on  an  instalment  bond  is  provided 
for  by  Article  7i  of  the  Second  .Schedule  of  the  Limitation  Act,  1877,  unless 
i:  c;iH  be  brought  under  Article  75,  the  essential  requisites  of  wliicli  are 
tliat  (1)  the  penalty  should  be  attached  to  a  single  default,  and  (2)  that  tlie 
whole  bond  should  then  fall  due,  the  absence  of  either  of  these  condiiions 
rendering  that  Article  iniipplicable. 

MisceUavc:.vs  further  appeal  from  the  decree  of  Tiui  Sri    Ham, 
District  Jtulje,Jullundnr,  dated  29th  November  1898, 

Sohan  Lai,  for  appellants. 

Diirga  Das,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

CiiATTEUjF,  J. — The  facts  of   this    case   are  very   simple   and    2'^rd  April  1901. 
do    not    require   recapitulation   here.     The   point   for   determina- 
tion  is,    what    is   the    limitation   applicable   to  the   pressnt  suit, 
which   is  for  the   recovery  of    lis.  120,  being  the   amount  of   six 
instalments  uuder  the  bond  with  Rs.  CO  interest,  Rs.    180  in  all  ?. 
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The  .suit  is  within  time  countino-  it  fi'om  the  dates  the    instalments 

fell  due,  but  it  is  contended  that  in  consequence  of  the  proviso  as  to 

default,  Article  75  of  the  Limitation  Act  applies.     The   first  Court 

held  that  nothing  has  been  paid  since  Maghar  1946  Sambat  and  that 

in  consequence  of  the  default  the  whole  bond  fell  due  then  and  the 

suit  is  therefore  barred   by  time   under  the   above  Article.     The 

District  Judge  without  going  into  the  question  of  default  has  held 

that  as  the  bond  pi'ovides   that   in   caS3  of   non-payment  of   ton 

instalments,  the  whole   sum   secured   by    it   shall    fall    due,    that 

Article  has  no  application  but  Article  71. 

■  ■.•:;•  I  ■'= 
The  interpretation  of  the  bond  is  one  oP  great  difficulty  a=i  tile 

words  used  are  so  ambiguous  and  inartistic  that  the  exact  meaning 
of  the  provision  as  to  default  cannot  be  clearly  ascertained.  The 
first  Court  appuroutly  held  th-u  thc>  whole  bond  became 
payable  on  failure  to  pay  one  instalment  The  District  Judge 
thinks  that  it  becomes  duo  in  case  of  ton  instalments  being  in 
default.  The  logical  construction  of  the  words  leads  to  absurdities. 
I  do  not  think  it  is  essential  to  ascertain  the  exact  meaning  of  the 
whole  provision  for  purposes  of  limitation,  though  possibly  it  might 
l>e  of  some  relevnncy  in  order  to  find  out  whether  interest  is  claim- 
able. 

The  bond  is  payable  by  instalments,  and  therefore  either  Article 
74  or  75  will  appl}'.  The  fonn^r  is  ihe  Article  of  general  applica- 
tion, a^id  will  govern  the  .suit  unless  it  can  b?  brought  under  the 
second.  For  purposes  of  the  latter  Article  it  is  necessar}'  that  the 
bond  should  also  provide  "  that,  if  d3fault  In  made  in  paymant  of 
"one  instalment,  the  whole  shall  be  due."  The  question  is  does  the 
bond  provide  this,  for  if  it  does  not,  Article  75  has  no  application  r 

I  have  set  out  above  the  views  of  the  lower  Courts.  On  the 
District  Judge's  interpretation  his  ruling  as  to  limitation  is  correct. 
The  essential  requisites  of  Article  75  are  that  (1)  the  penalty 
should  be  attached  to  a  single  default,  and  (2)  that  the  whole  bond 
should  then  fall  due.  Tf  the  provision  is  defective  on  either  point, 
the  Article  cannot  apply.  According  to  the  District  Judge,  the 
second  requisite  ccists,  but  the  first  does  not,  as  ten  defaults  are 
necessary.  Sd  far,  as  T  can  un;lerst;xnd  th;'  bond,  my  opinion  is 
that  the  words  ^^hasin;ii.  ndum  adni  i^jrar  mundarji  I'c^'  refer  to 
the  ]U'omise  to  pay  instiilments  half-yearly  at  stated  times,  and, 
therefore,  the  correct  intei'pretation  is  tiiat  every  promi.se  is  included 
in  the  words  above  quoted,  and  even  a  sin,£,do  default  falls  within 
their  purview.  Thus  the  fir.st  reqnii'cment  (»f  Article  75  is  found 
in  the  document,  but  I  cannot  construe  the  bond  to  contain  any 
provision  that  the   whole  shall  fall  due  in  case  of  default,  and  thus 
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tho  second  requisite  is  not  found.  li  is  true  that  the  woi'd.s  about 
interest  on  ten  instalments  fioni  the  date  of  the  lioiid  are  scarcely 
cajjable  of  rational  interpretation,  or  of  )>eing  logical!}'  worked 
out  as  they  stand,  but  in  any  case,  1  do  not  thiidc  they  mean  ion 
defaults  in  succession  or  otherwise.  And  the  word  asul  can 
only  refer  to  what  has  gone  before,  viz  ,  the  amounts  of  (he  instal- 
ments and  not  of  the  bond  as  a  whole. 

On  this  view,  as  on  that  of  the  District  Juvlge,  Aiticle  lo  is 
excluded,  and  as  the  bond  is  payable  by  instalments  and  the 
special  proviso  contemplated  in  Article  75  does  not  exist,  Article 
74  should  be  licld  to  apply.  If  this  is  at  all  doubtful,  I  should  say 
Article  115  governs  the  suit  and  no  other.  In  either  case  the  suit 
is  within  time. 

I  think  the  District  Judge  was  not  wrong  in  remanding  the 
case  under  Section  562,  Civil  Procedure  Code,  as  the  actual  amount 
of  priucipjil  and  inteicst  due  ought  to  be  decided  liy  the  lower 
Court,  there  being  no  finding  on  those  points, 

The  appeal  is  dismissed  with  costs. 

Appeal  diiini>ssed- 

^^  « 

No.  75. 

Before  Mr,  JSjstica  Chatierji  and  Mr.  Justice  Eoherlson. 
PHUMMAN  MA L,-(DEia..NL)ANi),- APPELLANT,  >, 

'  ^'''"^  ^  Appellate  SiPE. 

KEMAN,~(Pi,AiNj!iT),— UKSPONDENT.  ) 

Civil  A))pcal  No.  1^)77  of  lb07. 

.  .-  rre-cmption—rarcha.ic  moncj  -"  ''.-.x;    (■,,,/;"— ^^()^;V'b  f.a'r.i  Act,  1872, 
Section  16,  clauses  (c)  and  ('/). 

'J  he  law  of  i)re-umj>tioii  tliout,'!i  it  does  oper.iLi  to  kct-p  down  the  price 
of  property  to  tome  extent  by  liampering  tmiisfcis  is  not  intended  to 
have  that  effect,  it  merely  uinis  at  prctocting  the  prior  rights  of  purchiise 
of  eertain  persona  on  specific  grounds,  and  as  it  stands  cannoL  be  inter- 
preted to  deprive  the  owner  of  tlic  right  to  make  tlie  most  he  can  of  his 
property,  and  there  is  nothinc;  improper  to  demand  or  to  pay  a  price  much 
above  the  market  value.  Therefore  in  a  case  fur  pre-emption '.vhere  the 
price  entered  in  tlic  deed  of  sale  though  eonsiderably  above  the  market 
value  was  not  sliown  to  be  tictiiiouj,  and  where  there  was  no  proof  nor 
indication  that  any  portion  of  it  was  refunded  or  otherwise  appropriated, 
/i«i  J,  that  thQ  price  was  lixod  in  l'OoU  faith. 
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Further  appeal  from  the  decree  of  Ka:  I  iiahammad   Adam,    CM. 

G.,   Additional  Divisional  Judije,   Pero:c2)ore    TJitision,    dated 

'loth  A7igust  1897. 

Lai  Chand,  for  appellant. 

]\luhamraacl  Shaffi,  for  respondent. 

The  faets  of  this  case  sufficiently  appear  from  the  judgment 
of  the  Chief  Court  delivered  by 

Chatterji,  J. — In  this  case  603  kanah  11  unrhs  of  land 
out  of  kJiata  No.  4,  in  the  village  of  Waghewala  in  the  /  ihsil  and 
District  of  Fcrozepore,  were  sold  by  certain  Bania  proprietors  to 
one  Phumman  Mai,  an  Arora,  who  owned  no  land  there,  'the 
plaintiff,  a  Dogar  of  Khai,  who  is  a  co-proprietor  in  Waghewala, 
sued  for  pi'e-emption.  The  sale  deed  recited  that  the  purchase 
money  was  Rs.  2,500  which  wore  paid  before  the  Sab-Registrar, 
but  plaintiff  alleged  that  only  Us.  ], 250  had  actually  been  paid. 
This  was  the  only  point  in  issue  between  the  parties  as  the  plaint- 
iff's right  to  pre-empt  was  not  disputed. 

The  first  Court  held  that  the  prlcD  stated  in  the  deed  actually 
passed,  but  that  it  was  nevertheless  not  fixed  in  good  faith.  The 
vendee  had  previously  purchased  double  the  quantity  of  land  out 
of  the  same  Ichnta  for  Ks.  2,800,  and  was  deprived  of  it  by  a  suit 
for  pre-emption.  While  the  suit  was  pending,  the  present  pur- 
chase was  made,  and  the  Court  held  that  the  vendee  was  evidently 
determined  to  get  a  footing  in  the  village,  and  did  not  mind  what 
he  had  to  pay,  and  that  though  lie  was  entitled  to  make  a  I'cason- 
ably  high  bid  for  this  purpose  he  could  not  purchase  by  olfering 
nearly  double  the  mai'ket  price.  The  price  though  found  to  have 
been  actually  paid  was,  therefore,  held  not  to  have  been  fixed  in 
good  faith  Acting  on  thd  decision  in  the  formei  suit,  the  Court 
found  Ks.  I,i00  to  be  the  market  value,  and  gave  plaintilf  a  decree 
on  payment  of  that  sum. 

The  Divisional  Judge  upheld  the  decree  substantially  on  the 
same  grounds. 

The  vendee  appeals  urging  that  he    honestly    paid    Uh:  2,o00, 

I  and  that  it  does  not  matter  that  that  sum  exceeded  tlic  market 
value,  J  le  also  contends  that  t!ie  market  price  is  not  Rs.  1  ,'l-00, 
and  that  the  Couiis  are  wrong  in  taking  as  their  standard  the 
price  fixed  in  the  former  deed  by  which  the  rights  of  a  mortgagee 
after  foreclosure  were  acquired.  The  respondent's  counsel  replies 
that  the  mere  jiassing  of  the  consideration  for  a  sale  of  property 
subject  to  pre-emption,  if  it  is  much  over  the  market  price,  is  not 
sufficiout  to  prove  good  faith  when  the  object  of  the  vendee  is  clear- 
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ly  sliown  to  be  to  acquire  n  footino'  in  tlio  village  at  any  cost  to 
the  detriment  of  the  old  pi'oprietors .  He  also  denies  that 
Rs.  2,500  actually  passed,  though  this  has  been  found  by  the  two 
Courts  below,  and  further  argues  that  it  is  essential  to  ascertain 
the  market  price  in  order  to  jn-operly  decide  the  question  whether 
the  consideration  money  for  the  sale  was  intended  to  pass  and  did 
pass. 

It  may  bo  mentioned  here  that  no  other  sales  have  taken 
place  in  the  ^'illage,  and  that  the  lower  Courts  regard  instances  of 
sales  in  other  villages  valueless  as  criteria  of  the  actual  market 
value  of  the  laud  in  dispute.  Plaintiff  is  shown  hy  the  proceed- 
ings to  be  a  I'osident  of  another  village  to  wliich  the  vendee  also 
belonc:=^.  There  having  been  no  sale  in  the  village  in  recent  times 
according  to  i  he  lower  Courts,  it  would  seem  that  the  vendors 
Jianias  are  proprietors  of  long  standing  in  Waghewala,  M-hich  is 
thus  not  shown  to  be  a  compact  Dogar  village  as  plaintiff's  counsel 
contended  before  us.  Tn  fact  ])laintitf  though  a  co-sharer 
in  it  conies  from  another  village.  On  the  whole,  iherefoiv,  no 
, special  equities  appear  to  exist  in  plaintiff's  favour,  though  ho  is. 
of  course,  entitled  to  the  full  benefit  of  the  law  of  pre-emption, 

Thc!  decision  of  the  appeal  turns  practically  upon  the  meaninf; 
of  the  expression  "  in  good  fait 11  "  used  in  clause  (c)  of  Section  It! 
of  the  Punjab  Laws  Act,  1872.  It  is  not  defined  anywhere  in  the 
Act,  It  is  ordinarily  an  equivalent  of  the  Latin  phrase  bond  fule 
which  has  somewhat  varying  meanings  given  to  it  in  diffei'ent 
branches  of  the  law,  there  being  a  corhmon  element  however  implied 
in  all,  iz'^.,  that  the  act  of  which  it  is  predicated  was  done  honestix'. 
It  is  an  expression  introduced   from  English  Law  in  which  it  may 

•'  be  stated  gcnerall}'  that   the   words have   no    technical 

"  legal  signification,  but  are  to  be  taken  in  their  ordinary  accepta- 
"  tion,  and  mean  simply  honesty  In  belief,  purpose  or  conduct." 
Encyclopaedia  of  flic  Lmvs  nf  England,  Volume  6,  page  80.  See 
also  Stroud's  Judicial  Dictionary,  Titles,  Good  Faith  and  Bond  fide. 
In  some  cases  inquiry  and  care  is  recjuii'ed  to  constitut*^  good  faith, 
e.g.,  in  the  Indian  Penal  Code,  Section  52. 

The  sense  in  the  section  under  discussion  appears  to  be 
"  honestly,"  and  all  others  are  excluded.  Now  "  honestly  "  appli- 
ed to  the  fixing  of  the  price  of  property  sold,  which  is  subject  to 
pre-emption,  must  import  this  much,  that  the  price  fixed  was 
meant  io  be  actuall}'  paid,  and  was  not  to  be  a  fal.?e  or 
fictitious  one  in  order  to  make  out  the  value  Io  be  higher 
than  the  real  if  y,  and  to  defeat  pre-emption.     This  was    the   inter- 
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pretation  put  on  the  expression  in  lmam-ud-(li»,  t^'*.,  v.  NnrKhuv, 
Sff.  (1):  a  case  somewhat  similar  to  tlic  present  one  in  regard  to 
many  of  its  facts.  There  also  the  findings  of  the  lower  Courts 
were  that  the  price  stated  in  the  deed  actually  passed,  but  was 
nevertheless  not  fixed  in  good  faith  as  the  land  was  worthless. 
The  Chief  Court  observed  :  "  If  the  payment  was  no  mere  pretence 
"  but  was  actually  made,  there  being  no  arrangement  that  the 
'•  money  would  be  handed  back,  or  that  the  vendor  would  receive 
"  credit  for  it  in  any  other  way  than  as  a  payment  for  the  price  of 
"  the  land,  we  think  it  impossible  to  hold  that  the  price  was  not 
*' fixed  in  good  faith  simpl}-  beeauso  the  Court  thinks  the  land 
worthless"  (page  33). 

There  may  be  cases  where  the  price  is  correctly  stated  in  the 
deed,  and  is  meant  to  pass  as  between  the  vendor  and  the  vendee, 
but  wln'ch  is  not  fixed  in  good  faith  so  far  as  the  ])re-emi>tor  is 
concerned  ;  for  example,  where  the  vendor  owes  the  vendee  large 
sums  of  money  and  has  no  other  asset,  and  the  whole  amount  of 
the  debt  is  discharged  by  the  transfer  of  the  land.  Here  the  debts 
being  wiped  out,  the  full  consideration  stated  in  the  deed  may  be 
said  to  have  passed,  but  the  true  consideration  was  not  the  nominal 
value  of  the  debts,  i.e.,  their  arithmetical  total,  but  their  present 
or  market  value.  This  is  an  intelligible  position,  but  hero  the 
essential  distinction  appears  to  be  that  the  purchase  money  is  not 
cash  paid  down  but  pi^e-existing  liabilities  discharged.  We  ex- 
pressed a  similar  opinion  in  Civil  Appeal  No.  Sol  of  1893,  and 
another  Division  Bench  appears  to  have  held  the  same  view  in 
Civil  Appeal  No.  585  of  1890.  See  also  BaJdeo  JDas  and  others  v. 
Piare  Lai  (■"). 

In  Jalal-nd-din  Khan  v.  Savdth  Khan  and  others  (^),  there  is 
a  dictum  to  the  effect  that  "  a  case  might  arise  in  which  the  price 
'*  fixed  was  so  obviously  a'price  fixed  with  the  intent  to  defeat  the 
"  right  of  the  pre-emptor  and  to  introduce  a  wealthy  stranger,  as 
"  to  indicate  a  transaction  amounting  to  a  fraud  against  the  right, 
"and  in  such  a  case  it  might  very  properly  l)e  held  that  an  oiTei' 
"  at  such  a  price  even  if  it  was  actually  paid,  was  not  a  bona 
^''fide  offer."  The  case  itself  was  not  decided  on  this  piineiple 
though  the  pince  paid  was  high. 

A  case  might  arise  in  which  the  real  object  of  the  purchaser 
is  to  acquire  the  property  in  dispute,  not  as  an  investment  nor  for 
the  purpose  of  enjoying  its  use,  but  solely  because  it  farni.shes  a 
moans  of  injuring  and  annoying  an  enemy.     Here  if  a   ver}'   high 

(')  10,  P.  //.,  1884.  («)  2i,  P.  R.,  1!)01. 

{-')  *0,  P.  n.,  1881. 
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pj'ico  is  actually  paid  In  mxler  to  inrlnce  the  seller  t/)  part  with  it, 
it  may  possibly  bo  ai'guod  with  reason  that  tHe  price  was  not  fixed 
in  good  faith,  i.e.,  honestly,  as  a  bargain  of  sale,  a  good  portion  of 
the  consideration  being  paid  for  an  object  that  cannot  be  said  to  be 
honest,  But  the  law  of  pre-emption,  though  it  does  operate  to 
ke3p  down  the  price  of  property  to  som3  extent  by  hampering 
transfers,  is  not  intended  to  have  that  effect.  It  merely  aims  at 
protecting  the  prior  rights  of  purchase  of  certain  persons  on  speci- 
fic gr<)unds.  If  th3  rule  stxtad  in  som3  of  the  old  Administration 
papers,  viz.,  of  pre-emptors  being  entitled  to  purchase  at  a  price 
fijced  by  the  panchayaf,  had  been  in  force,  there  might  have  been 
some  ground  for  such  a  contention.  But  the  principle  has  been 
departed  from  in  the  legislation  on  the  subject,  aiid  such  an 
element  ought  not  in  our  opinion  be  imported  into  the  interpreta- 
tion of  thr"  provisions  of  the  A.<^t.  Tiin  wording  of  clause  {d), 
So'ction  IG,  as  contrasted  with  that  of  clause  (c),  also  appears  to 
support  this  view.  Under  the  latter  clause  the  market  value  can 
only  be  gone  into  If  the  pi'Ieo  has  not  been  fixed  in  good  faith,  bui. 
the  former  contains  an  additional  provision  under  which  the  pro- 
eniptor  can  claim  to  acquire  the  property  at  the  market  value, 
whatever  may  1)3  the  amount  due  on  the  mortgage,  and  it  is 
claimed  In  good  faith.  The  fair  inference  from  a  comparison  of 
tlie  two  clauses  and  from  the  other  considerations  above  stated 
appears  to  be  that  ths  law  does  not  intend  that  the  pre-emptor 
may  claim  a  reduction  of  the  re.xl  price  at  all  on  the  ground  that 
it  is  excessive  and  thus  militates  against  his  right. 

If  this  be  so  we  are  unable  to  see  how  a  fraud  can  be  perpe- 
trated on  pre-emptors  by  the  vendee  paying  an  excessive  or  a 
fancy  price  for  the  property  sold.  It  is  difficult  to  give  a  corapre- 
hensive  d3finitIon  of  fraud,  nor  is  it  necessary.  To  use  the  words 
of  Sir  Fredrick  Pollock  it  "  may  b3  described,  for  most  usual 
"purposes,  as  the  procuring  of  advantage  to  oneself,  or  furthering 
"  some  purpose  of  one's  own  by  causing  a  person  with  whom  one 
"  deals  to  act  upon  a  false  belief :"  Tagore  Liiv  Lectures,  1894, 
page  17.  The  fraud  may  be  perpetrated  upon  a  third  party,  e.g., 
in  a  sale  of  property  subject  to  pi'c-emption  where  the  price  is 
fictitiously  stated  in  order  that  pre-emptors  might  be  led  to  believe 
that  the  money  actually  passed,  and  be  dissuaded  thereby  from 
claiming  to  enforce  their  right.  But  the  element  of  deception 
must  exist  in  soms  form  in  the  transaction.  Constructive  or 
legal  frauds  which  arise  on  breach  of  duty  on  the  part  of  a  person 
standing  in  a  special  relationship  to  another  may  be  left  out  of 
consideration  in  the  prosentr discussion,  but  even  they  come  within 
the  above  principle  more  or  less.     Now   where  the  price  has  been 
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actually  jaid  or  Mxed,  nr.d  is  mcar.t  lo  hen  \t[\ixxrA  for  1  ho 
pi'operiy  , sought  to  bo* pre-empted,  iliis  cU merit  u  ust  lo  cutiroly 
wanting. 

We  have  said  already  that  the  law  of  ])ie-omptioii  as  it 
star.ds  at  present,  cannot  be  interpreted  to  depiivc  the  owner  of 
the  right  to  make  the  most  he  can  of  his  pioporty.  If  this  is 
conceded  it  is  nothing  impiopei-  to  demand  or  to  pay  a  price  much 
above  the  raai-ket  value.  The  verdeo  may  have  si)eoia]  reasons 
for  desiring  to  acquire  the  property,  and  they  are  ([uite  legitimate 
when  they  relate  to  his  own  convenience  or  comfoit,  or  to  his 
onjoj'ment  of  its  benefits.  If  it  is  a  profitable  investment  or 
enables  him  to  acquire  other  proper!}'  these  grounds  do  not  militate 
against  his  honesty.  If  the  pre-emptors  wish  to  keep  him  out 
they  must  pay  what  he  is  willing  to  pay,  but  thoy  are  not  in  any 
case  bound  to  press  their  claim.  We  are  unable  to  see  therefore 
how  the  payment  of  a  piice  above  the  market  value  can  bo  hold  to 
be  a  fraud  upon  the  pre-emptor's  right,  oi-  to  be  an  act  oF  bad  faith 
in  any  of  the  above  ctrcumatances.  The  only  possible  exception 
is  the  case  where,  to  gratify  a  pre-oxistiug  gnrdge  against  a 
particular  person  who  also  happens  to  be  a  pre-emptor,  a  vendee 
seeks  to  acquii*e  a  property  Cor  the  purpose  of  injm-ing  nnd  annoy- 
ing him,  and  agi'oes  to  pay  an  abnormal'}'  high  pi'iee.  Perhajis 
in  such  a  case  the  extra  payment  is  not  really  paid  for  the 
propei-ty,  but  for  an  ulterior  and  improper  purpose,  and  thei'eforo 
tlie  price  named  in  the  deed  is  a  mere  pretence,  and  maj'  bo  .said 
not  to  be  fixed  in  good  faith.  At  all  events  we  do  not  wish  oui' 
remarks  to  be  understood  as  covering  a  case  of  this  kind.  There 
is,  however,  no  allegation  that  the  present  vendee  is  actuated  l)y 
any  personal  feelings  against  the  plaintiff  nnd  therefore  such  n 
question  does  not  anse  liere. 

Api)lying  the  reasoning  above  given  we  are  unable  to  hold 
that  the  price  can  be  said  not  to  have  been  fixed  in  good  fai(h  iu 
tins  case  when  it  cannot  bo  shown  to  be  fictitious.  The  Courts 
Iwlow  arc  agreed  that  it  is  not  fictitious,  but  actually  passed. 
It  was  paid  before  the  Sub- Registrar,  and  the  CJourts  below  coucur 
in  finding  that  the  vendee  has  failed  to  show  that  any  poi'tion 
was  afterwards  refunded  or  agreed  to  be  ci'odited  to  anothoi- 
account  between  the  jiariies.  Kespoudent's  counsel  admits  thnl 
it  is  practically  impossi'ule  f«)r  his  clients  to  prove  the.sc  facts,  and 
ho  (loes  not  contend  tliat  his  evidence  was  improperly  dealt  willi 
])y  the  lower  Couris,  nor  assoii  that  he  has  other  evidence  to 
produce.  Tlio  loss  of  the  District  lecord,  tjiorefore,  d<i<'M  iinf 
necessitate  a  fresh  trial  of  the  ease, 
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Counsel,  however,  contends  that  a  large  difference  between 
the  market  price  and  that  actually  paid  is  a  very  material  con- 
sideration for  the  decision  of  the  question  whether  the  price  was 
fixed  in  good  faith.  The  Court  may  pay  due  regard  to  the  fact 
that  it  is  not  in  human  nature,  without  very  sti^ong  reasons,  to 
throw  away  money  in  this  way,  and  this  is  specially  trnc  of  the 
capitalist  class  to  which  the  vendee  belongs,  and  the  Court  may, 
therefore,  draw  the  conclusion  that  the  money  ostensibly  paid  did 
not  actually  pass  as  the  consideration  for  the  sale,  but  was  refund- 
ed in  some  shape  or  other :  Sheopargash  Ihihe  v.  Dhanraj  Dtibe 
and  others  (^).  He  also  urges  that  the  disparity  between  the 
market  price,  Rs.  1,400,  found  by  the  lower  Courts,  and  that  said 
to  have  been  paid  by  the  vendee,  lis.  2,500,  is  enormous,  and 
cannot  be  accounted  for  on  any  theory  of  iioncst  xlcaling.  He 
further  states  that  the  land  is  for  the  most  part  held  by  occupancy 
tenants,  and  subject  to  alluvion  and  diluviou  and  other  mattci's  not 
alleged  in  the  lower  Courts,  and  asks  that,  if  necessary,  further 
inquiries  might  be  made  into  the  question. 

The  Courts  below  find  that  there  have  been  no  previous  sales 
in  the  village  which  can  be  x'eferred  to  as  precedents,  and  that 
transfers  in  other  villages  are  very  unsatisfactory  criteria  of  the 
market  value.  The  plaintiff  asserted  that  the  actual  price  paid 
was  only  Rs.  1,250  which,  as  laid  down  in  Gulah  and  others 
V.  Bam  Singh  ('•')  may  be  accepted  as  the  best  proof  of  the 
market  value  in  the  absence  of  satisfactory  evidence  to  the  contrary. 
The  Courts  below  taking  the  price  paid  in  a  previous  sale  out  of  the 
same  khata  a  suit  about  which,  at  the  instance  of  the  plaintiff,  was 
pending  at  the  time  of  the  present  transaction,  to  be  the  real 
market  value,  fixed  it  at  Rs.  1 ,400,  The  plaintiff  accepted  this 
finding,  though  the  vendee  has  all  along  been  contesting  it.  It 
docs  not  appear  to  us  neccssaiy  to  make  a  fi'csh  inquiry  into  the 
market  value  of  the  laud  under  the  above  circumstances,  as  in 
spite  of  the  facts  relating  to  the  property  now  stated  for  the  fii-st 
time,  the  plaintiff'  was  content  to  jjay  Rs.  1,400  below  which  we 
could  not  go,  and  all  data  for  diawing  the  inference  of  fact 
against  the  good  faith  of  the  vendee  which  the  plaintiff'  wants  us 
to  draw  already  exist  on  the  record. 

The  lower  Courts  have  believed  the  vendee's  evidence  as  to 
payment  in  full,  disbelieved  the  plaintiff''s  evidence  to  the  con- 
trary, and  declined  to  hold  that  the  price  stated  in  the  deed  did 
not  i-eally  pass  because  of   the   dispaiity    between  it  and    what 
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they  found  to  be  the  market  value.     The  question  now  is  whether 
we  should  draw  any  such  conclusion  from  that  fact. 

The  whole  consideration  was  paid  before  the  Sub- Registrar, 
and  there  is  no  proof  nor  indication  that  any  portion  of  the  money 
was  refunded,  or  otherwise  appropriated.  There  is  of  couisc 
some  suspicion  that  this  was  done,  but  suspicion  is  not  proof. 
The  vendor  and  vendee,  though  Hindus,  belong  to  different  castes, 
and  no  special  connection  between  them  is  established.  Both  the 
lower  Courts  have  refused  to  find  that  the  price  stated  in  the 
deed  did  not  actually  pass,  and  we  do  not  see  a  sufficiently  strong 
case  for  taking  a  different  view.  As  regards  the  market  value 
also,  though  the  opinion  of  the  lower  Courts  is  approximately 
right,  there  is  something  to  be  said  for  the  vendee's  contention 
that  Rs.  1,400  was  fixed  under  different  circumstances  and  should 
not  be  treated  as  conclusive  in  the  present  instance.  On  the 
whole,  therefore,  we  ai'e  not  prepared  to  draw  the  inference  which 
plaintiff  wishes  us  to  draw  from  the  supposed  disparity  between 
the  price  actually  paid  and  the  fair  market  value  of  the  property 
in  suit.  It  follows  that  the  finding  of  the  lower  Courts  against 
good  faith  must  be  reversed. 

We  accept  the  appeal  and  modify  the  decree  in  plaintiff's 
favour  to  the  extent  that  plaintiff  must  pay  Rs.  2,500  in  order  to 
acquire  the  disputed  property.  Wc  allow  plaintiff  two  months 
from  the  date  of  our  decree  to  make  up  the  deficiency  in  the 
price  by  payment  into  Court,  failing  which  the  suit  shall  stand 
dismissed  with  costs. 

The  parties  will  pay  their  own  costs  throughout. 

Appeal  alloiced. 
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No.  76. 

Before  Mr.  Justice  Robertson. 
MUSSAMMAT  ATRI,— (Plaintiff),— APPELLANT, 

Versus 


APPKLtATE    S/DE. 


DIDAR  SINGH  AND  OTHERS,— (Defendants), — 

RESPONDENTS. 

Civil  Appeal  No.  1110  of  1899. 

Custom— Inheritance—  Unchastitij  of  widow— Effect  of,  in  regard  to  estate 
vested  in  her— Hindu  Laxo. 

A  Ilinda  widow  who  had  inherited  the  citato  of  her  docoasod  hnsband 
in  the  absence  of  a  special  custom  to  the  contrary  is  not  liable  to  forfeit 
that  estate  by  reason  of  her  unchdstity  after  the  death  of  her  husband. 

FcJteh  Singh  and  another  v.  Kalu  and  another  (^)  m.v\  Moni  Uam 
Kolita.  V.  Keri  Kolitani  ('■')  followed. 

Further  appeal  from  the  order  of  D.    G.   Johnstone,   Esquire, 
Divisional  Judge,  Amballa  Division,  dated  1st  May  1899. 

Golak  Natli,  for  appellant. 

The  jadgment  of  the  learned  Judge  was  as  follows  : — 

ROBERTSour,  J. — In  deciding  this  appeal  the  learned  Divisional  IQth  Fehy.  1901. 
Judge  appears  to  have  acted  upon  his  opinion  on  one  point.  He 
has  held  it  to  be  quite  clear  that  the  result  of  the  plaintiff's 
living  after  her  husband's  death  as  the  mistress  of  another  man 
involves  forfeiture  of  her  rights  to  her  husband's  estate.  It  is 
not  easy  to  see  how  the  lower  Appellate  Court  has  come"  so 
clearly  to  this  conclusion.  The  judgment  in  Falteh  Singh  and 
another  y.  Kahi  and  another  (^)  is  clear  on  the  point  that  the 
general  custom  of  this  Province  is  against  such  forfeiture,  and  tho 
Commissioner  after  enquiry  has  reported  that  defendants  entirely 
failed  to  prove  any  such  custom.  Their  Lordships  of  the  Privy 
Council  have  laid  it  down  very  clearly  that  such  custom  is  not  in 
accordance  with  Hindu  Law  (see  Moni  Uam  Kvlila  v.  Keri 
Kolitani  {^)).  It  is  not  clear  therefore  on  what  grounds  the  Lower 
Appellate  Court  is  so  fully  convinced  that  in  this  case  where  the 
plaintiff  is  a  hania  of  a  town,  and  presumably  ruled  by  Hindu 
Law,  that  forfeiture  follows  unchastity.  Tho  plaintifi's  suit  was 
clearly  within  time,  tlio  pleas  being  that  plaintiff's  husband  died 
13  years  ago,  and  slie  left  his  house  9  years  ago,  so  that  she 
clearly  came  into  possession  on  her  husband's  death.  I  think 
therefore  that  the  lower  Appellate   Ooavt   was    clearly   wronf^-  in 


(^)  107,  P.  i?.,  1888. 


(-)  I.  L.  B.,  V  Gale,  77(3  (P.  C). 
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liolding  it  proved  in  this  case  tliat  ilie  nncliastity  of  Ihe  plaintiff 
after  her  husband's  death,  she  having  come  into  lier  inhentance 
when  that  death  took  place,  causes  forfeiture  of  her  rights  in  that 
inheritance,  assuming  the  unchastity  to  he  proved. 

As  this  erroneous  view  has  been  the  reason  for  the  dismissal 
of  the  appeal  it  amounts  to  a  decision  on  a  preliminary  point,  and 
I  accordingly  accept  the  appeal  and  remand  the  case  under 
Section  662  for  decision  on  its  merits  on  the  remaining  points. 
Costs  to  be  costs  in  the  suit.  Stamp  on  appeal  to  this  Court  to  be 
refunded. 

Af'peal  allou-cd :  cavfe  remanded. 


No.  77.  . 

Before  Mr.  Jiisticc  Chatterji  and  Mr.   Justice  Bobertson. 
VJR  BHAN,— (Defendant),— APPELLANT, 
Appellate  Side.  I  Versus 

MATTU  SHAH, -(Plaintiff),— RESPONDENT. 
Civil  Appeal  Ko.  851  of  1898. 
Pre-emption — Turchase  of  property  in  payment  of  previouR  dchti^  —  Mnr'kel 
vn  lue—  Good  faith . 

In  a  cnse  for  pre-emption  vilicic  tlic  transfer  was  in  satisfaction  of  old 
debts  if  the  market  value  of  the  property  does  not  appear  to  differ  verj- 
niateriallj  from  the  amount  of  the  debts  due  from  the  vendor,  ar.d  the 
]irice  actually  paid  is  the  cancollaiion  of  all  the  liabilities  mentioned  in 
the  deed,  the  price  so  paid  may  be  held  to  have  beea  fixed  in  good  faith  ; 
but  where  the  disparity  between  the  m<\rkefc  value  of  the  property  and  the 
sum  in  satisfaction  of  which  it  has  been  accepted  is  very  great  and  the 
debtor  is  clearly  insolvent  and  the  property  in  question  taken  in  satisfaction 
was  practically  the  debtor's  only  asset,  the  market  valao  of  the  property  is 
the  proper  test  of  the  value  of  the  consideration  paid  and  not  the  nominal 
amount  of  the  debts  due. 

Fnrlher  appeal  from  the  decree  of  J.  A.  Anderson,  Esquire,  Divisinnal 
Judje,  A7nrltsar  Division,  difed  tlip  9tJi.  May  1898. 

Lai  Chand,  for  appellant, 

Madan  Gopal,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

^id  Aprill90].  RoiiF.RTFOX,  J. — This  is  a  suit  for  pre-emption    in    which  the 

plaintiff  claims  to  purchase  certain  land  for  its  market  value.  The 
deed  of  sale  stated  the  price  to  be  R'i.  1.880  which  was  made  up  iiVi 
follows :  — 
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On  account  of  a  mortgage  of  10th  July  1893,  Rs.  1,120 
On  account  of  a  bond  of  5th  July  ]  895     ...      ,,        169 
On  account  of  a  bond  of  30th  June  1891  ...      ,,        150 
On  account  of  a  bond  of  17th  January  1894i     ,,       'Si) 
Ba?ii  account  ...  ...  ...  ...     ,,         78 

Costs  of  deed  ...  22 


Total         1,880 

y  ,  It  will  thus  be  seen  that  the  whole  amount  is  made  up  of  pre- 
vious debts.  The  right  to  pre-empt  is  not  now  in  question,  the 
only  dispute  before  us  is  as  to  price.  Plaintiff  alleged  that  the 
debts  did  not  amount  to  Rs.  1,880,  nor  was  the  land  of  that  value. 

There  appears  to  us  to  bo  no  doubt  that  the  price  Avas  fixed 
in  good  faith  as  between  the  parties,  i.e.,  that  the  price  actually 
paid  was  the  cancellation  of  all  the  liabilities  quoted  in  the  deed, 
and  we  may  remark  that  we  do  not  see  that  when  a  creditor  agrees 
to  accept  land  in  payment  of  previous  debts  of  whatever  amount, 
that  it  can  be  said  that  the  price  is  fixed  otherwise  than  in  good 
faith  if  the  creditor  really  and  bond  fide  accepts  the  trausfer  of  the 
land  in  full  discharge  of  the  transferor's  liabilities.  But  we  are 
not  at  variance  with  the  views  expressed  by  a  Division  Bench  of 
this  Court  in  Baksha  v.  Kami  and  Dharma,  Civil  Appeal  No. 
585  of  1890,  in  which  it  was  pointed  out  that  the  arithmetical 
total  of  the  previous  debts  might  not  be  the  actual  measure  of  the 
consideration  paid.  In  that  case  the  sum  due  was  far  in  excess  of 
the  value  of  the  laud  transferred  in  satisfaction  of  the  liability, 
and  it  was  held  that  the  sura  paid  was  the  value  of  the  debt,  not 
its  arithmetical  total ;  and  it  was  held  as  a  corollary  that  the 
market  value  of  the  laud  was  the  obvious  tost  of  the  value  of  the 
consideration  paid.  To  put  it  in  another  way  the  creditor  had  ac- 
cepted a  composition  in  full  satisfaction  of  a  much  larger  sum 
which  he  saw  no  way  to  recover  as  the  debtor's  only  asset  was 
the  land  which  he  accepted  in  full  satisfaction,  and  the  amount 
which  a  pre-emptor  was  bound  to  pay  was  the  amount  of  the  com- 
position actually  paid  in  discharge  and  not  the  nominal  amount  of 
the  entire  debt.  This  principle  is,  however,  clearly  one  to  bo 
brought  into  play  only  when  the  disparity  between  the  market 
value  of  the  land  and  the  sum  in  satisfaction  of  which  it  has  been 
accepted  is  very  great,  and  the  debtor  is  clearly  insolvent  and  the 
laud  in  question  taken  in  satisfaction  is  practically  his  only -asset. 
"We  do  not  think  it  right  to  lay  down  as  a  general  principle  that 
4/he  value  of  every  debt  admitted  by  the  debtor  to  be  due,  is  neces- 
sarily less  than  the  legal  liability,  and  in  this   case  it  is   not   clear 
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that  the  debtor  was  actually  insolvent,  and  the  market  value  of 
the  land  does  not  appear  to  differ  very  materially  from  the  amount 
of  the  debts  due  from  the  vendor  and  in  satisfaction  of  Avhich  the 
land  was  accepted. 

The  Commissioner  valued  the  land  at  Hs.  1,.504,  and  Rs.  1,500 
has  been  allowed,  or  nearly  five-sixth  of  the  amount  shown  in  the 
deed.  The  revenue  of  the  land  sold  in  this  case  is  Bs.  30-2-6, 
Turning  to  page  28  of  the  Land  Revenue  Report  for  1898-99,  we 
find  that  that  the  average  price  of  land  in  the  Punjab  sold  during 
the  previous  three  years  was  C5,  70  and  72  times  the  land  revenue. 
The  learned  Divisional  Judge  has  calculated  at  50  times  the  reve- 
nue, but  the  average  of  the  previous  three  yeai's  was  nearer  70 
than  60.  If  we  apply  the  lowest  figure  of  the  three  years,  65,  we 
get  upwards  of  Rs.  1,950.  Under  these  circumstances  we  are 
unable  to  say  that  the  value  of  the  land  or  the  value  of  the  liability 
are  either  of  them  clearly  below  Rs.  1,880,  and  as  that  figure  was 
fixed  in  good  faith,  so  far  as  the  sum  total  of  debt  to  be  wiped 
out  is  concerned,  we  see  no  reason  to  r-educe  it. 

Wc  accordingly  accept  the  appeal  and  restore  the  order  of  the 
first  Court,  respondent  will  bear  costs  of  appeal  in  this  and  the 
lower  Appellate  Court.  Each  party  will  bear  their  own  costs  in 
the  fii'st  Court. 

Appeal  alloived. 

No.  78. 

Before  Mr.  Justice  Chatterji. 

ilARJ  SINGH  AND  OTHE RS,-( Plaintiffs),- 

APPELLANTS, 

Versus 
THE  MUNICIPAL  COMMITTEE  OP  PINDIGHEB,— 
(Dkfendant),— RESPONDENT. 
*  Civil  Appeal  No.  208  of  1899. 

Nuimncc—  Municipal  Commitlec's  power  to  carry  ualer  into  a  pullic 
drain — Municipal  Act,  1890,  Section  12'3— Injunction— Conditional  injunc- 
Hon— Specific  Relief  Act,  1877,  Section  56  (y). 

The  Municipal  Committee  of  Pindiglieb  lind  diverted  the  flow  of  the 
waste  water  of  a  dhannmla  by  convoying  it  through  a  now  masonry  drain 
which  emptied  ite-elf  into  a  katcha  drain  iu  the  pubh'c  street,  on  which  tn'O 
suits  were  filed  against  the  Municipal  Committee,  one  by  the  owners  of 
the  houses  whose  houses  abut  in  the  public  street  for  a  perpetual  injunc- 
lion  restraining  the  Municipal  (/ommittoo  from  discharging  tlio  water  of 
the  dharinsula  through  the  drain  in  the  street,  and  the  other  by  the  person 

•  Case  No.  209  of  1899  was  also  disposed  of  by  the  judgment  in  this  case. 


Appeliate  Side. 
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in  charge  of  the  dharmsala  for  a  similar  injunction  to  restrain  the  defend- 
ants from  interfering  with  the  discharge  of  water  through  certain  pro- 
perties and  diverting  its  flow  to  the  drain  in  the  street  above-mentioned. 
The  Court  of  first  instance,  whilst  holding  that  the  Municipal  Committee 
was  within  its  rights  in  constructing  the  new  drain,  found  that  if  the  old 
drain  remained  hatcha  the  increased  quantity  of  water  discharged  into  it 
might  during  the  rainy  season  cause  some  damage  to  the  plaintiffs'  houses, 
granted  the  injunction  until  the  Municipal  Committee  converted  the 
hatcha  drain  into  a  facca  masonry  one,  but  dismissed  the  second  suit  on 
the  ground  that  the  plaintiff  has  no  status  to  maintain  it,  which  orders 
were  confirmed  by  the  Divisional  Judge.  The  plaintiffs  in  both  cases  appeal- 
ed to  the  Chief  Court  on  the  grounds  amongst  others  that  the  Committee 
had  no  power  to  alter  the  direction  of  the  flow  of  water  from  private 
drains,  or  the  direction  of  the  drains,  and  that  no  conditional  injunction 
should  have  been  granted. 

Held,  that  the  plaintiffs  in  the  first  case  had  no  right  whatever  in 
preventing  the  Committee  from  allowing  the  water  to  flow  into  their 
drain,  and  could  only  object  if  their  rights  are  interfered  with  by  the 
diversion,  and  only  to  that  extent. 

The  Specific  Relief  Act  contains  no  prohibition  against  a  conditional 
injunction  being  granted,  but  that  the  form  adopted  was  not  correct,  as  it 
amounted  to  a  temporary  injunction  of  indefinite  duration  and  not  a 
perpetual  one,  the  proper  order  would  be  to  grant  a  perpetual  injunction 
conditional  upon  defendant  not  removing  the  cause  of  prospective  damage 
to  the  satisfaction  of  the  Court  within  a  fixed  period. 

Held,  also,  that  public  bodies  like  Municipal  Committees  should  act 
in  accordance  with  the  procedure  provided  by  the  Statute  governing  their 
acts,  but  where  with  the  tacit  consent  and  acquiescence  of  the  persons 
interested  in  a  property  they  have  acquired  a  footing  with  respect  tn  the 
discharge  of  its  waste  water  and  do  an  act  which  has  caused  no  damage 
but  improved  its  conditions,  interference  by  a  Court  of  Justice  would  not 
be  equitable. 

Akilandammal  and  another  v.  VenJcatachola  Mudalai  (^),  Attorney 
General  v.  The  Corporation  of  Halifax  {'^),  and  Attorney -Qeneral  V.Birmingham 
Drainage  Board  (^)  followed. 

Farther  apx>eal  from  the  decree  of  G.  L.  Smith,  Esquire,  Divisional 
Judge,  Bawalpindi  Division,  dated  9th  November  1898. 

Isliwar  Das,  for  appellants. 
Maya  Das,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  :  - 

CiiATTEKji,  J. — The  material  facts  of  this  case  are  stated  in    2orii  April  1901. 
sufficient   detail   in  the   judgment   of  the  first  Coiu't,  and  I  see  no 
need  to  recapitulate  them.     The  plaintiffs  are  certain  house  owners 
whose  houses  abut  on  a  public  street  in   the   town    of   Pindigheb. 

(1)  0,  Mac?.,  H.  C.  R.,  U2.  (-)  39,  L.  J.  Ch.,  129. 

(»)  L.  jB.,  XVII  Ch.  Du.,  685. 
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A  drain  runs  along  this  sti-eet  through  which  the  surplus  water  of 
the  residents  of  the  street  and  others  is  discharged.  There  is  a 
dJiarmsala  to  the  east  of  plaintiffs'  houses  which  has  a  well,  the 
waste  water  of  which  used  .to  run  to  the  north  through  certain 
premises  in  that  direction.  The  Municipality  have  diverted  the 
flow  of  this  water  fi"om  the  north,  and  constructed  a  masonry  draittj 
through  which  it  now  runs  on  to  the  drain  in  plaintiffs'  street.     ,;.■ 

Two  suits  have  been  filed  against  the  JMunicipality,  (1)  by  th6 
appellants  in  this  appeal  for  a  perpetual  injunction  restraining 
the  Committee  from  discharging  the  water  of  the  dharmsala 
through  the  drain  in  their  street,  and  (2)  by  the  person  in  charge 
of  the  dharmsala  for  a  similar  injunction  to  restrain  the  defend- 
ants from  interfering  with  the  dischai-ge  of  water  through  the 
properties  lying  to  the  north  and  diverting  its  flow  to  the  drain 
in  the  street  above-mentioned.  Both  cases  possess  many  points  in 
common  on  which  they  can  in  my  opinion  be  disposed  of,  and  T 
propose  therefore  to  write  a  single  judgment  in  both.  The  ques- 
tion of  the  plaintiffs'  locus  standi  in  the  second  "case  has  been 
decided  in  his  favour  by  the  Divisional  Judge,  and  is  not  pressed 
before  me  by  the  respondents.  One  point  of  difference  is  thus  got 
rid  of. 

In  the  present  appellants'  suit  the  injury  complained  of  comes 
under  the  head  of  nuisance  in  technical  language.  It  is  that  the 
defendants  by  allowing  the  water  of  the  dharmsala  to  flow  into  a 
public  drain  belonging  to  them,  wliich  runs  along  a  public  street 
which  is  also  their  property,  but  on  which  plaintiffs'  houses  abut, 
have  so  increased  the  volume  of  the  water  that  plaintiffs'  houses 
are  in  danger,  and  they  are  interfered  with  in  the  proper  enjoyment 
of  their  property.  They  also  complain  that  the  dharmsala  water 
which  flowed  for  the  last  eighty  years  towards  the  north  could  not 
be  diverted  to  this  drain,  but  this  is  no  concern  of  theirs,  and  they 
have  no  right  to  object  to  the  defendants'  act  unless  they  can 
show  specific  injuxy  to  themselves.  They  have  alleged  such  injury, 
but  they  do  not  in  the  plaint  set  up  any  other  kind  of  nuisance 
than  that  stated  above. 

In  the  dharmsala  case  the  Avrong  committed  by  defendants 
comes  technically  under  the  head  of  trespass  as  they  are  said  to 
have  unlawfully  constructed  a  drain  on  dharmsala  land  which 
is  an  interference  with  possession  of  property,  but  a  nuisance  is 
also  alleged  in  that  the  road  to  the  institution  is  rendered  nari-ow 
and  muddy  by  the  now  drain. 

With  i-efcrenco  to  the  present  appeal,  the  law  requires  iliat  an 
injunction  shall  not  be  giuntcd  on  the  ground  of  a  nuisance  against 
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an  act  unless  it  is  reasonably  clear  that  it  will  be  a  nuisance — Sec- 
tion 56,  clause  (g),  Specific  Relief  Act.  The  first  Court  finds  that 
no  ostensible  damaga  can  bo  caused  by  the  defendants'  act  except 
that,  if  the  drain  remains  katchi  as  it  is  now,  in  case  of  rain  the 
volume  of  water  may  be  too  large  to  be  freely  discharged,  and  that 
plaintiffs'  walls  raiglit  bo  injured  by  damp  or  undermined.  It 
may  bo  questioned  whether  the  evidence  is  clear  to  the  effect  that 
thero  is  a  great  probability  that  the  above  injaries  will  result,  and 
a  mere  possibihty  is  not  suflBcient,  The  injury  must  also  be  a 
substantial  one.  Nelson  on  the  Laiv  of  Injunctions,  pages  396  and 
397.  Possibly  the  case  could  have  been  met  by  awarding  damages, 
but  no  damages  had  actually  accrued  as  had  been  alleged  in  the 
plaint.  I  need  not,  however,  go  into  this  question  as  defendants 
have  not  appealed  from  the  grant  of  injunction  which  was 
maintained  by  the  Divisional  Judge's  decree,  but  the  matter  may 
be  taken  into  consideration  in  deciding  whether  the  condition 
attached  to  the  injunction  should  be  discharged  or  not.  For 
plaintiffs  have  got  relief  by  injunction,  and  their  complaint  now  is 
that  it  should  have  boon  withoat  the  conditions  attached  to  it. 

After  considering  the  arguments  of  plaintiffs'  counsel  I  am 
inchned  to  think  that,  taking  all  the  circumstances  into  considera- 
tion, the  Lower  Courts  have  exercised  a  right  discretion  in  attach- 
ing conditions  to  the  injunction  granted.  An  unconditional 
perpetual  injunction  might  have  had  the  effect  of  interfering  with 
the  statutory  rights  and  even  the  duties  of  the  defendants  The 
plaintiffs  have  no  right  whatever  to  pi-event  the  defendants  from 
letting  the  water  of  the  dJiarmsala  flow  into  their  drain,  I'hey 
can  only  object  if  their  rights  are  interfered  with  by  the  diversion, 
and  only  to  that  extent.  The  first  Court  acting  on  the  expert 
opinion  of  defendants'  witnesses  found  for  plaintiffs  on  the  ques- 
tion of  prospective  damage  to  them,  and  has  framed  its  order  in 
accordance  Avith  that  opinion.  The  jurisdiction  in  equity  in  cases 
of  tliis  kind  must  be  plenary,  so  that  the  Couii  may  be  able 
to  give  relief  proper  to  the  circumstances  of  the  case  and  ought 
not  to  be  hampered  by  rigid  rules.  The  act  contains  no  pi-ohibi- 
tion  against  conditions,  nor  did  plaintiffs'  counsel,  if  I  undei-stood 
his  arguments  aright,  advance  such  a  contention ;  he  objected 
rather  to  the  nature  Of  the  condition.  In  Akilnndammnl  and 
another  v.  S.  Venl-atachala  Muduli  (}),  an  injunction  was  granted 
conditional  upon  defendant  not  removing  the  cause  of  nuisance 
to  the  satisfaction  of  the  Court  within  two  months.  And  English 
Courts  have  sometimes  suspended  the  issue  of  an  injunction  for  a 
year,     Attorney-General   v.    The     Corporation     of  Halifax     (^),- 


(>)  6,  Mad.,  H.  G.  B.,  112.  "-)    39,  L.  J.  Ch.,  129. 
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and  even  for  five  years,  Attorney- General  v.  Birmingham  Drainage 
Board  (i). 

Pcrliaps  the  form  of  the  injunction  as  given  in  the  .decree  is 
not  correct.  It  amounts  to  a  temporary  injunction  of  indefinite 
duration  and  not  a  perpetual  one,  and  is  possibly  open  to  the  ob- 
jection that  it  is  one  not  contemplated '  by  law.  The  objection  is 
however  a  merely  technical  one,  as  the  injunction  ought  to  be 
treated  as  a  perpetual  one  with  a  provision  that  it  will  come  to  an 
end  on  the  happening  of  a  certain  contingency.  For  the  protection 
of  the  defendant's  statutory  powers  and  duties,  a  clause  of  this 
kind  was  advisable,  but  I  think  it  will  bo  more  in  accordance  with 
law  to  follow  the  rule  adopted  by  the  English  and  Indian  authori- 
ties cited  above. 

I  therefore  accept  this  appeal  so  far  as  to  strike  out  the  words 
"  so  long  as  the  Committee  do  not  construct  a  new  drain  on  its 
"  own  land  not  calculated  to  cause  any  damage  to  plaintiffs  "  from 
the  decree,  and  in  lieu  thereof  grant  a  perpetual  injunction  pro- 
hibiting the  defendants  from  diverting  the  water  of  the  dharmsala 
into  their  drain  if  they  do  not,  by  the  3 1st  day  of  July  next, 
construct  a  masonry  drain  along  the  street  in  front  of  plaintiffs' 
house  which  will  be  sufficient  in  the  opinion  of  the  Court  of  the 
District  Judge  to  carry  off  all  the  water  that  ordinarily  runs 
throuo-h  that  drain  as  well  as  the  water  of  the  dharmsala  without 
causino-  any  damage  to  plaintiffs'  houses.  On  failure  of  the 
defendants  to  construct  such  a  drain  by  the  date  fixed  the  injunc- 
tion will  come  into  force. 

Parties  will  pay  their  own  costs  in  this  Court. 

In  appeal  No.  209,  the  finding  of  the  Courts  is  that  the 
defendants'  act  causes  no  nuisance  whatever,  so  that  this  ground 
of  action  fails.  As  regards  trespass,  the  facts  are  that  the  defend- 
ants have  been  looking  after  the  water  of  the  dharmsala  for 
some  time.  They  constructed  the  chobachi  or  reservoir  in  which 
the  water  drawn  from  the  well  for  the  use  of  the  visitors  to  the 
dharmsala  is  stored.  Defendants  distinctly  alleged  it,  and  that 
tliey  have  kept  the  well  and  chobacha  clean  and  in  repair.  This 
was  partially  admitted  by  the  plaintiff  in  his  replication,  and 
Bishen  Singh,  one  of  his  witnesses,  admitted  the  defendants'  state- 
ment. See  also  evidence  of  Hari  Ram  for  defendants.  The 
defendants  have  also  constructed  a  p  JCCd  drain  t)  a  certain  dis- 
tance beyond  the  ilharmsali.  Although  the  Committee  took  no 
steps  in  accordance  with  the  Maniciji.il  Act,  I  think  they  could 
have  ordered   the   diversion   of  the  water  and  the  construction  of 

~  (»)  I.  B.,  17  Ch.  Dn.,  G85. 
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iho  pacca  drain  under  Section  123,  subject  of  course  to  causing  no 
injury  to  the  plaintiffs'  property  by  such  order.  They  did  not 
issu'j  such  notice  and  provided  the  drain  at  their  own  cost.  Al- 
though acts  of  trespass  on  private  property  by  powerful  public 
bodies  require  to  be  put  down  by  the  Courts,  and  it  is  no  defence  to 
say  that  the  act  complained  of  though  not  done  in  accordance 
with  the  procedure  provided  by  the  statute  governing  them  could 
have- been  so  done  (Keer  on  Injunctions,  pages  118,  1 19),  yet  in  the 
.present  instance  the  defendants  arc  more  favourably  placed  with 
respect  to  the  dharmsili,  and  the  equity  in  favour  of  the  plaintiff 
is  not  strong.  Admittedly  the  defendants  built  the  chobacha 
and  they  arc  shown  to  have  boen  looking  after  it  and  the  well,  and 
thoy  thus  have,  with  the  tacit  consent  and  acquiescence  of  the 
plaintiffs  and  other's  intei'csted  in  the  dharmsala,  acquix*ed  a  foot- 
ing with  respect  to  looking  after  the  discharge  of  the  water. 
Then  their  act  has  caused  no  damage,  but  has  improved  the  sani- 
tary condition  of  the  dharmsala,  and  they  have  defrayed  the  ex- 
penses of  the  new  drain  themselves.  Under  the  circumstances, 
intorFerenco  by  tho  Court  would  not  bo  equitable,  and  it  would 
only  lead  to  useless  trouble  and  litigation  if  tho  defendants  arc 
now  told  to  make  use  of  their  statutory  powers  before  taking 
action  with  reference  to  the  drainage  of  the  institution.  In  this 
view  I  consider  there  is  no  substantial  ground  to  interfere  with 
the  decree  of  tho  Divisional  Judsfe. 

I  therefore  dismiss  appeal  No.  209  with  costs. 

No.  79. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Maude. 
SOHNQX  AND  OTHERS, -(Plain  nKKs),-APPELLANTS, 

Veisus 

RAM  DIAL  AND  OTHERS,— (Defendants),— RESPONDENTS. 

Civil  Appeal  No.  1306  of  1898. 

Custom — Adoption — Adoption    of  sister's     son — Acharjija   Brahman    of 
Qoler  in  the  Dchra  lalisil  of  the  Kangrj  District — Burden  of  proof . 

Ono  R.  D.,  an  Acliarjya  Brahraau  of  Golcr  iu  the  Dchra  tahsil  of  the 
Kangra  District,  executed  a  deed  of  adoption  iu  favour  of  '  K,'  his  sister's 
son,  reciting  that  K  liad  been  adopted  when  two  or  throe  years  okl  and 
had  ever  since  been  treated  as  a  son.  Plaintiffs,  collaterals  of  R.  D.,  sued 
for  a  declaration  setting  aside  the  deed  on  the  grounds  that  K  was,  in  fact, 
never  adoptel,  and  that  the  adoption  was  invalid  by  custom  and  Hindu 
Law.  The  first  Court  found  that  the  adoption  was  not  opposed  to  custom, 
but  that  there  was  in  fact  no  adoption  as  recited  iu  the  deed,  though  IJ.  had 
lived  with  R.  D.  for  many  years  and  assisted  him  in  his  business,  and  gave 
plaintiffs  a  decree  that  K.  was  not  the  adopted  son  of  R.  D.     The  Divisional 
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Jurlgc  on  appeal  reversed  the  decree  on  the  ground  that  tlie  factitni 
of  adoption  had  been  clearly  established,  and.  further  tliat  by  custom  tlie 
adoption  was  valid.  The  plaintiffs  preferred  a  further  appeal  against  thcso 
nndings  to  the  Chief  Court. 

Held,  that  where  the  parties  arc  not  members  of  an  agricultural  tribe 
or  huidholiiing  group  and  where  no  ceremonies  arc  essential,  and  the 
adoption  not  opposed  to  custom,  a  declaration  by  deed,  if  coupled  with 
previous  and  subsequent  treatment  as  an  adopted  son,  was  sufficient  to 
constitute  adoption. 

Held  also,  that  in  cases  where  the  right  of  adoption  is  admitted  or  is 
found  to  prevail  and  the  parties  are  not  members  of  an  agricultural  tribe, 
or  landholding  group,  the  burden  of  proof  ought  to  lie  on  those  who  deny 
that  a  particular  kind  of  adoption,  e.  «/.,  that  of  a  daughter's  or  sister's 
son,  cannot  be  made. 

Found,  upon  the  evidcnca  that  jilaintiirs  had  failcl  to  prove  tliat  by 
custom  among  Acharjya  Brahmans  of  Kangra  (who  arc  not  members  of 
an  agricultural  tribe  or  landho'.ding  group)  the  adoption  of  a  sister's  son 
was  invalid. 

Ralla  V.  Biulha  (1)  distinguished,  and  the  subject   of  adoption    among 
non-agricultural  twice-born  Hindu  classes  in  the  Punjab  discussed. 
Further  apf>eal  from  the  decree  of  Khan  Bahadur  Syad  Muhnmmad 

Latif,    Divisional    Jtuhje,    Jlushmrpur   Division,    dated    WtJi 

July  1898. 

Ishwar  Das,  for  appellants. 

Lai  Chand,  for  respondents. 

The  jadgment  of  the  Court  was  delivered  by 

\st  May  1901.  Chatterji,  J. — In   this    case   the    material   facts   are  these: 

Ram  Dial,  an  Acharjya   Brahman  of  Goler  in  the  Dehra  iahsil  of 

the  Kangra   District,   on    17th  April    1897,   executed   a    deed   of 

adoption   in   favour    of    Kanhaya,  his    sister's   son,  reciting   that 

Kanhaya  had  been  adopted  when  two  or  thiee  years  old   and  ever 

since  treated  as  a  son,  and   thi^t  he,  as  Ram   Dial's  dliaram-jontar 

would  succeed    to   his   property   and   perform   his   hirya-karam. 

PlaintifFs  descendants  of  Ram  Dial's  grandfather,  have  sued  for  a 

declaration  setting  aside  the  deed  alleging  that  (I)    Kanhaya  was 

in  fact  never  adopted,  and    (2)  that  the  adoption   is  invalid   by 

custom  and  Hindu  Law.     Defendants  denied  these  allegations  and 

upon  the  jtlcadings  six  issues  were  drawn,  of  which  the  iirst   thro 

alone  are  now  important.     The  first  issue  I'elates  to  the  validity  oi 

the  adoption  by  law  and  custom,    the  second  to  the  factum  of   the 

adoption,  and  the  third   raises  the   question   what   would    bo   the 

effect  of  an  adopti(3n  simply  l)y  deed  as  distinguished  from   adc 

tion  from  infancy  with  sulwequent  treatment  as  son  and  heir.     Tli| 

first  Court,  the  District  Judge  of  Kangra,  found  that  the  adoptioi 

(■)  50,  P.  2?,,  1803  (F.  B.). 
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was  not  opposocl  to  custom,  but  that  thoro  was  in  fact  no  adoption 
as  rocited  in  tli3  dael,  thougli  Kanliaya  had  lived  with  Ram  Dial 
for  many  yoaw  and  assisted  him  in  his  business.  The  other  issues 
were  also  deoidod  in  plaintiffs'  favour.  The  learned  Distinct 
Judge  doubted  whether  the  plaintiffs  were  entitled  to  a  declara- 
tion that  Kanhaya  had  not  been  adopte.l,  and  was  distinctly  of 
opinion  that  they  could  not  ask  for  cancellation  of  the  deed  which 
might  any  moment  be  perfected  by  a  formal  declaration  of  adop- 
tion by  Ram  Dial  bjfore  the  brotharhood  an. I  subsequent  treat- 
ment as  son.  But  inasmuch  as  these  contingencies  mio-ht  not 
after  all  occur,  he  gave  plaintiffs  a  decree  that  Kanhaya  was  not 
the  adopted  son  of  Ram  Dial. 

The  Divisional  Judge  on  appoal  found  that  the  factum  of 
adoption  had  been  clearly  established,  and,  further,  that  by  custom 
the  adoption  was  valid.     He  accordingly  dismissed  the  claim. 

The  first  point  foi-  determination  in  this  appeal  is  whether  the 
adoption  is  valid.  In  ord.n-  to  dejldi  this  question,  it  is  necessary 
first  t)  lay  down  on  whom  doe^  the  onii?  of  proving  the  validity  of 
tlie  adoption  lie.  If  the  parties  are  members  of  a  landholding 
.;roup  such  onus,  creed,  tribe  and  locality  apart,  lies  on  the  person 
asserting  that  daughters'  or  sisters'  sons  can  be  adopted  in  the 
presence  of  near  agnates  withoat  their  assent  (Ralli  and  others  v. 
Badht  anl  others  (0).  To  find  out  whether  the  ruling  applies  it 
has  to  be  decided  whether  the  jjarties  can  be  said  to  belong  to  a 
landholding  group.  They,  no  doubt,  hold  some  land,  though  it  has 
not  b33n  clearly  slijwu  wheth3r  the  land  is  ancestral  as  between 
the  plaintiffs  and  the  defendant,  Ram  Dial.  In  my  opinion,  the 
word^  "  landholding  group  "  in  the  judgment  are  used  in  a  sense 
synonymously  with  "  agriculturjil  tribe  or  community "  in  other 
judgment^  see  Khuzan  Singh  and  others  v.  Maddi  and  others  {'^)  at 
p.  471*,  Gurmukh  and  another  v.  Ganga  Ham  and  another  (^),  Sham 
Das  v.  Miissammit  Uemi  B.ii  and  another  {^),  generally  supports 
the  same  view,  and  the  remarks  in  Karlur  Singh  an:l  another  v. 
Mathir  Singh  ('')  at  p.  339  seem  to  be  very  much  in  point.  There  is 
no  evidence  to  show  that  the  parties  belong  to  an  agricultural  section 
of  Brahmans,  though  they  hold  some  land.  They  are  Achar  jyas  and 
have  6 1'r^s  and  also  practise  trade  and  money-lending  in  a  small 
way,  and  are  not  dependent  for  their  living  on  agriculture.  They 
cannot  therefore  be  called  numbirs  of  a  landholding  group.  More- 
over villages  in  the  Kangra  hill  tracts  are  not  as  a  rule  held  on  a 
tribal  tenure  (Shaman    and   others   v.    Sardhi    and   others    C')). 

(')    50,  P.  Je.,  1893  (F.  P..).     O  73,  P.  E.,  189G. 
(-)  122,  P.  R.,  1893.  ( ^)  94,  P.  R.,  1898, 

(■')    81,  P,  R.,  1895.  («)  61,  P.  R.,  1898. 
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There  is  nothing  to  distinguish  the  yi^^^o*^  of  Goler,  in  which 
Ram  Dial  and  the  plaintiffs  rosida,  in  tbis  respect.  I  am  of 
opinion,  in  view  of  the  foregoing  considerations,  that  the  rule  laid 
down  in  Hilli  and  others  v.  Bndha  and  others  (^)  is  not  ajiplicable 
to  this  case. 

Failing  the  principle  of  that  decision,  we  are  thrown  back  on 
Hindu  Law  or  the  custom  of  th?  parties'  casto  and  locality.  If 
the  Hindu  Law  wore  applicable,  tlie  adoption,  if  it  is  in  the  dattb.lt  i 
form,  would  be  invalid.  This  matter  has  been  finally  set  at  rest 
by  the  decision  of  their  Lordships  of  the  Privy  Council  in  Bhagivan 
Singh  v.  Dhagw.iu  Singh  (-).  Both  the  Courts  below  are  agreed, 
though  on  a  different  ground,  that  the  adoption  is  valid  by  custom. 
The  Divisional  Judge's  reasoning  is  somewhat  confused,  as  he  holds 
that  the  parties  belong  to  an  agricultural  community  and  yet  at 
the  same  time  that  they  are  not  governed  by  the  rule  laid  down  in 
Rjlhi  and  others  v.  Budhi  and  others  (^).  He  finds,  however,  that 
the  adoption  was  one  in  the  kritrimi  form,  and  that,  therefore, 
there  is  no  restriction  against  tho  adoption  of  a  sister's  son  even 
though  the  parties  are  Brahmans.  The  District  Judge  found  that 
the  parties  were  not  agriculturists,  and  that,  therefore,  there  is  no 
presumption  against  the  validity  of  tha  adoption.  He  further 
held  that  the  parties  were  not  l)ound  by  Hindu  Law  as  regards 
adoption,  and  that  the  adoption  in  this  case  cannot  be  treated  as 
one  in  the  daltaka  form.  He  finally  decided  on  the  autliority  of 
certain  rulings  and  text-books  tliat  the  adoption  is  good,  and  that 
plaintiffs  had  failed  to  show  that  it  was  bad. 

As  to  whether  the  adoption  is  to  be  treated  as  of  the 
h'itr'ima  kind,  as  the  Divisional  Judge  finds,  it  is  difficult  to  give 
a  clear  opinion  on  the  existing  i-ecord  The  text-books  on  Hindu 
Law  do  not  mention  the  Punjab  as  a  place  where  that  form  of 
adoption  is  in  vogue.  Bhattacharji  alone  considers  that  it 
prevails  in  the  Punjab  and  Kashmir,  though  it  is  called  customary 
adoption.  This  is  his  opinion,  based  on  the  result  of  such  inquiries 
as  he  was  able  to  make.  (Hindu  Laio,  2nd  Edition,  p.  212). 
In  Deva  Si'>igh  and  another  v.  Nihal  Singh  and  another  (^) 
Lindsay  J.  appears  to  have  treated  a  case  of  customary  adoption 
among  Jats  as  kritrimn,  one,  and  decided  it  according  to  the  provi- 
sions of  Hindu  L'jw,  but  the  other  Judge  said  nothing  definite, 
beyond  stating  that  the  results  of  the  customaiy  adoption 
arc  similar  to  those  of  a  Jcritrima  adoption.  In  AInssammat 
Btihnani  v.  Mnssammal  Salukhni  {^),  Sir  Meredyth  Plowden,  after 

(')  50,  P.  R.,  1893  (13.  F.).  (•')       9,  P.  R.,  188U. 

(«)  I.L.R.,Xn  AU.,'il2,V.Q.',      {^)   147,  P.  R.,  1880. 
/..  n.,  XXVI  J.  A.,  153. 
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discussing  these  points  of  similarity,  says  "  *  *  it  has  been  inferred 
'*  that  the  kritrim'%  form  prevails  here,  whereas  the  truth  probably 
"  is  that  neither  form  prevails,  and  that  adoptions  among  agri- 
"  culturists  are  generally  informal  and  customary  adoptions." 
The  word  kritiimi  is  practically  unknown  in  these  parts  and  is 
never  used  in  adoption  deeds,  It  is  not  used  in  the  deed  in 
dispute.  It  is  difficult  therefore  merely  on  the  ground  of  certain 
similarities  between  kritrim  i  adoptions  and  customarj'  adoptions 
in  this  Province  to  say  that  they  are  identical.  The  similarities 
do  not  extend  beyond  certain  points.  The  fiction  of  affilia- 
tion does  not  exist  in  kiitiimn  adoptions  nor  the  restrictions 
that  apply  to  the  fZa<  fa A;t  form  regarding  the  per.son  to  be  adopt- 
ed. Nor  are  any  pai"ticular  religious  ceremonies  necessary  in  them. 
These  features  are  found  in  custouiary  adoptions  genex'ally,  but 
when  this  is  said  the  points  of  resemblance  are  practically  ex- 
hausted. It  is  essential  in  all  kritiimi  adoptions  that  the 
adoptee  should  consent  to  his  adoption  and  the  relationship  is 
confined  to  the  adopted  son  and  the  adopter  and  does  not  extend 
even  to  the  latter's  wife.  This  cannot  be  predicated  of  all 
customary  adoptions,  and  though  there  is  no  restriction  of  age  in  the 
latter,  adoptions  of  infants  are  the  rule,  and  the  child  is  generally 
given  by  the  parents  while  the  relationsliip  cert.".inly  extends  to 
the  husband  or  wife  of  the  person  adopting. 

The  truth  probably  is  that  the  kritrim  i  is  an  old  form  of 
customary  adoption  which  survives  in  certain  localities  owing  to 
the  attachment  of  the  people  to  it  when  all  other  forms  have 
disappeared,  and  the  daltaka  one  has  become  universally  prevalent. 
But,  like  the  daltaka,  it  also  has  been  reduced  to  something  like 
a  system  and  Is  now  regulated  by  definite  rules,  some  of  which  I 
have  mentioned  above,  while  the  Punjab  customary  adoption  is 
more  untrammelled  and  Is  still  in  a  somewhat  fluid  state.  On  the 
whole,  I  am  of  opinion,  after  carefully  considering  the  argument, 
that  it  has  no  direct  beai'ing  on  the  question  of  onus,  but  is  of 
value  as  drawing  attention  to  the  fact  that  the  restrictions  which 
properly  apply  to  adoptions  in  the  d<ittikjb  form  can  only  be 
pressed  against  an  adoption  which  Is  shown  to  be  made  in  that 
form  and  not  against  every  adoption  made  in  this  Province.  In 
other  cases  unless  a  rule  such  as  that  laid  down  by  the  Full  Bench 
in  Ralii  and  others  V.  Biidhi  ami  others  (^)  applies,  the  matter 
ought  to  be  established  by  evidence. 

In  cases  of  the  last-named  class  I  think  if  the   right  of   adop- 
tion Is  admitted,  or  Is  found  to  pi'evall  among  the  parties'   caste   or 

(')  50,  P.  R,  1893. 
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tribe,  the  onus  ought  to  He  on  those  who  deny  that  a  particular  kind 
of  adoption,  e.g.,  that  of  a  daughter's  or  sister's  son,  cannot  bo 
made.  The  present  plaintiffs  appear  to  mo  to  be  in  this  position. 
The  adoption  is  not  one  in  the  dattika  form,  so  that  the  objection 
to  a  sister's  son  being  adopted  by  a  Brahman  does  not  apply. 
The  parties  are  not  members  of  an  agricultural  tribe  or  landhold- 
ing  group,  and,  therefore,  the  principle  of  Rnlli  y.  Budlia  {^)  has 
no  application.  Plaintiffs  do  not  deny  that  adoption  can  take 
place  in  their  caste  or  trib3.  They,  theroforo,  should  show  that  a 
sister's  son  cannot  be  adopted. 

Coming  now  to  the  consideration  of  the  evidence  on  the  ques- 
tion of  custom,  I  am  of  opinion  that  it  has  not  been  affirmatively- 
shown  that  the  adoption  of  a  sister's  son  is  not  allowed  among 
Acharjya  B.'ahmaus  of  Kangra.  The  plaintiffs  have  produced 
practically  no  evidence  to  support  their  contention.  The  Biioij-i- 
am  of  the  revised  settlement  was  referred  to  by  the  Divisional 
Judge  to  show  that  such  adoptions  are  permitted,  and  this  is  said 
to  be  a  mistake  by  appellants'  counsel,  who  says  that  the  word 
kaum  means  "  got  "  or  "  irihe  "  and  not  caste.  It  is  true  that  the 
word  is  often  employed  in  this  sense,  and  the  expression  ylnir 
kinm  is  frequently  used  in  Wajib-uJ-arz  to  denote  persons  who  do 
not  belong  to  the  clan,  see  RnUa  \.  Budla  {^ )  at  p.  233.  But 
the  word  is  also  used  to  designate  the  zat  (Jut)  or  caste,  see 
Fallon,  p.  892,  e.g.,  haum  Afghan,  and  in  this  sense  among 
exogamous  people  the  daughters'  and  sisters'  sons  would  be  within 
the  kaum.  Sir  James  Lyall,  who  made  the  settlement  in  which 
the  Biwaja-i-am  was  compiled,  appears  ti>  have  understood  it  to 
refer  to  the  "gfo'ar"  or  clan  (Kangra  Settlement  Report,  p.  72). 
This  would  support  the  appellants'  argument  and  show  that  the 
Divisional  Judge  is  in  error,  but  Sir  James  Lyall  goes  on  to  say  : 
"  It  is  doubtful  whether  public  opinion  would  support  the  adoption 
"  of  a  son  from  another  clan  if  the  kinsmen  objected,  unless  perhai)s 
"in  the  case  of  a  daughter's  son,  and  even  then  there  would  be  a 
'*  difference  of  opinion,  but  the  majority  would,  I  think,  support  the 
"  validity  of  the  adoption."  I  am  thus  inclined  to  hold  that  the 
JUwoj-i-ani  cannot  bo  confidently  said  to  make  it  reasonably 
certain  that  the  adoption  of  sons  of  very  near  females  such  as 
daughters  and  sisters  would  bo  regarded  as  oppo,sod  to  custom. 
The  absence  of  definite  evidence  from  the  i)laintiffs'  side  to  prove 
it  appear.s  to  mo  to  be  a  cogent  ground  for  thinking  ibat  custoni 
is  not  clearly  in  their  favour, 

(')  50,  /'.  R    i«r»;? 
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There  avo  numerous   reported  cases  in    which  such  adoptions 
have  been  held  vahd  by  custom    among   Brahmans  of  the   Punjab 
and  other  twice-born  classes,  sucli  as    Khatris  and  Aroras    {Dliani 
Ham   V.    Mussammat    Mar}    Kour  (^j,    C.    A.   No.   1227  of    1874; 
LacJimi  Dhar  and  another    v.    Thakiir    iKis    ('-))  in   which  a  great 
number   of    authorities    are   reviewed,     In    Atma    Singh  v.    JutUi 
Singh  (■^)  and  Til 6a  V.  Shib  Ghirn  (i)  of  the   same  record,    it  was 
held  that  no  special  custom  had   ])cen  proved   different    from  that 
found  generally  to  prevail  in  the  Punjab,   rendciing  the    adoption 
of  a  daughter's  son  invalid.     These    were   cases  among   Khatris. 
Mnssamniat  Parmeshri  and   another  v.   YasJeo  {})    (among    Aroras 
of  Lahore),   and  Ganda  Mai  v.  Mmniimnat  Uadhi  C"),  (Khatris  of 
Ferozepore)    are    also    cases  in   point  as  also  Haruamun  v.    Afma 
Bam  (")    Khatris  of  Tahsil  Pipli.     In  Z7a?7i  Singh  v,    Gulaha    {^) 
it  was  laid  down  that  by  the  custom  of  the  Punjab   the  adoption 
of  a  daughter's  son  is  valid.     This  decision  is   ci-iticised  at  length 
in  the  Full  Bench  case  of  lialla  v.  Budha  C"^),  and   Sir    Meredyth 
Plowden  Avas  of  opinion  that  it  would  have  been   proper    to   hold 
on    tlie   strength  of   the     authorities   cited    in    the   former  judg- 
ment, that  by  custom  of  the  Punjab  a  daughter's  son  is  not  incap- 
able of  being  adopted  and  that  his  adoption  is  to  be  presumed   not 
to  be  invalid  on  that  ground.     The  authority  of  first-named  ruling 
has  been  set  aside  by  the  later  Full  L5ench  decision  only  as  regards 
landholding  groups.     It  may,  I    think,  be  fairly  held  therefore   in 
the  absence  of  sufficient  evidence  to   show  that  such   adoptions  are 
not  allowed  by  custom  that  they  arc  valid.     It  is   true   that   high 
caste   Khatris  and  Brahmans   resident   in   towns   arc   frequently 
found  to  be  governed  by  Hindu  Law  or  by  customs  which   do  not 
differ  from  that  law,  but  the  parties  arc  residents  of  a   village.     It 
is  probable  that  the  rules  regarding  adoption  in  this  Province   arc 
survivals  of  customs  older  than  the  provisions  reduced  to  a  logical 
system  and  embodied  in  text-books  written  by   Brahmanical    law- 
yers.    The  prohibition   against  the   adoption  of  a   daughter's   or 
sister's  son  among  the  twice-born  classes  is  not  only  confined  to  the 
daltaka  form,  but  apparently  is    a  very   modern  development  of 
the  law  in  regard  to  that  form.     The  prohibition  has  been  upheld 
in  nu.mcrous  decisions  of  the  supciior   Courts  in   India,  and   it  is 
mainly  on  the  ground  that  a   different  decision  based  on   the  ex- 
amination  of  the   original   authorities   would   unsettle   titles  and 
create  much  confusion  that  their  Lordships  of   the    Privy   Council 

(1)   13,    P.  E.,  1873.  (')  35,  P.  E.,  1885. 

(-)  149,  P.  P.,  1883.  («)  57,  P.  /»'.,  18815. 

(3)  6J-,     P.  P.,  1883.  (')  24.,  P.  P.,  190U. 

(')  1G2,  P.  P.,  1883.  (»;  50,  P.  P.,  1874. 

(9)  50,  P.  P.,  1893. 
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refu-sed  to  disturb  them.  But  many  eminent  Hindu  lawyei^  doubt 
the  correctness  of  the  doctrine,  which  is  mainly  supported  by  the 
author  of  the  Dattnlca  Mimansa  on  the  autliority  of  two  ancient 
texts,  see  remarks  of  Mr.  Golab  Chandra  Shashtri  in  his  learned 
work  on  the  Hindu  Law  of  Adoption  (Tagore  Law  Lectures,  1888), 
p.  842.  The  adoption  of  a  daughter's  or  sister's  son  is  allowed 
among  Bralnnans  of  Southern  India,  Voyidi^iadi  v.  Ajypn  (i),  and 
among  Bohra  Brahnians  and  Jains  in  the  North- Western  Pro- 
vinces (Chainsukh  Ramv.  Parbati,^r.  (^)  ;  Lakhmi  Chandv.  Gatto 
B'li  (^)).  The  prevalence  of  customs  of  this  kind  among  people  so 
widely  separated  geographically  is,  as  Sir  AVillam  Rattigan  says, 
a  most  interesting  fact  to  the  student  of  comj)arative  juris- 
prudence, and  suggests  the  inference  that  they  had  a  common 
on'gin  in  the  remote  past.  Tho  Punjab  custom  therefore  is  pi'ob- 
ably  a  survival  of  a  widespread  one  which  once  prevailed  all  over 
India  among  people  of  the  Hindu  faith  and  has  become  obsolete 
in  many  parts  owing  to  the  influence  of  Brahman  logicians  and 
lawyers.  There  should,  therefore,  be  less  hesitation  in  holding  on 
the  strength  of  the  precedents  cited  that  such  adoptions  are  per- 
mitted among  Brahmans  of  the  parties'  class  and  locality.  I 
would  therefore  uphold  the  finding  of  the  lower  Courts  as  to  the 
validity  of  the  adoption,  though  for  different  reasons. 

The  next  question  for  consideration  in  this  appeal  is  as  to  tho 
factum  of  the  adoption.  The  deed  recites  that  Kanhaya  was 
adopted  when  a  child  and  tho  Courts  bolow  have  come  to  diffei'ent 
findings  on  this  point.  The  District  Judge  after  an  elaborate 
criticism  of  the  evidence  came  to  the  conclusion  that  no  such  adop- 
tion was  proved,  and  that  the  recital  was  false.  The  Divisional 
Judge,  on  the  conti'ary.  found  that  the  adoption  was  fully  establish- 
ed. I  do  not  think  it  necessary  to  go  into  the  evidence  in  detail, 
but  my  opinion  on  the  whole  decidedly  is  that  the  view  of  the 
first  Court  is  correct.  The  proof  of  adoption  in  infancy  is  exceed- 
ingly vague  and  is  not  reliable.  The  only  witnesses  who  mention 
the  fact  of  giving  and  taking  are  Rikhu,  Biij  Lai  and  Ram  Dial, 
defendants.  The  statements  of  the  last  are  discrepant  and  the 
story  told  by  Brij  Lai  is  rather  extraoi-dinary,  while  Rikhu's 
evidence  apparently  contradicts  that  of  Brij  Lai  as  to  the  placo  ol' 
adoption.  The  strictures  of  the  District  Judge  on  the  witnesses 
appear  to  me  to  be  justified.  As  regards  ceremonies  at  tho  time 
or  the  calling  of  the  brotherhood  there  is  no  allegation  on  tho 
defendants'  part.     Ram  Dial  no  doubt  performed  two  marriages 
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of  Kanliay.i  paying  the  expanses  from  his  own  pocket,  but  the 
latfcer's  first  marriage  took  place  at  the  lioiise  of  Hardas,  Kanhaya's 
natural  father,  for  which  there  is  no  adequate  explanation,  and  this 
also  discredits  the  evidence  us  to  his  tonsure  and  investiture  with 
the  sacred  thread.  From  the  performance  of  Kanhaya's  ceremonie.'* 
no  argument  in  favour  of  his  adoption  can  be  safely  di'awn.  The 
strongest  ])oint  against  the  defendants'  stoiy  is  the  fact  that  in 
numerous  documents  and  proceedings  in  and  out  of  Court  Kan- 
haya's father's  name  has  been  put  down  as  Hardas.  Kanhaya 
explains  that  he  used  to  mention  both  his  natural  and  his  adoptive 
fathers'  names  to  the  writers  of  the  deeds  and  I'ecords.  This  may 
bo  partially  true,  for  in  one  instanca,  he  was  put  down  as  the  son 
of  Hardas  after  the  institution  of  the  present  suit,  though  it  must 
b3  clear  that  after  the  execution  of  the  deed,  he  must  have  been 
giving  himself  out  as  the  adopted  son  of  Ram  Dial.  But  the 
uniform  entry  of  Hardas'  name  as  his  father  in  all  the  prior  deeds 
and  papers  can  suggest  only  one  inference,  viz.,  that  he  so  described 
himself,  and  this  is  fatal  to  the  story  of  adoption  in  infancy. 

At  tlic  same  time  tliere  is  no  douI)t  that  there  was  sonrjtliing 
special  in  the  treatment  of  Kanhaya  by  Ram  Dial,  which  cannot  be 
accounted  for  on  the  scoi'e  of  his  natural  re!ationshij)  with  IJaiu 
Dial  or  of  charitable  feelings  on  the  latter's  part.  There  was 
.mother  son  of  Hardas,  but  he  was  not  so  treated,  and  it  is  admitted 
by  iho  plaintiffs  tliennelves  that  Kanhaya  has  lived  with  Rain 
Dial  since  the  last  15  years  with  his  wives  and  has  been  helping 
Ram  Dial  in  his  business  and  baen  maintained  by  him.  It  is  a 
fair  presumption  that  Ram  Dial  had  a  liking  for  Kanhaya  and 
had  special  intentions  about  him  which  led  him  to  keep  him  in  his 
house.  If  tliere  was  no  adoption  there  is  some  ground  for  think- 
ing that  Ram  Dial  had  it  in  his  mind  to  constitute  Kanhaya  as 
his  heir. 

Such  an  intention  if  it  can  be  legitimately  inferred  from  the 
treatment  would  not  be  sufficient  under  the  circumstances  to  make 
Kanhaya  the  adopted  sah  of  Ram  Dial  in  the  absence  of  some 
unequivocal  act  giving  expression  to  it.  I  regard  the  deed  as 
such  an  act.  It  distinctly  declares  Kanhaya  to  be  Ram  Dial's 
adopted  son,  the  word  dhiram-futar  being  equivalent  in  this 
in8tancetow?t<6an?ia,  and  to  be  entitled  to  succeed  to  Ram  Dial's 
property  as  his  heir.  It  is  argued  that  a  mere  deed  is  not  sufficient 
to  constitute  adoption.  No  doubt  by  itself  it  may  not  be  enough 
in  certain  cases,  e.g.,  where  a  declaration  before,  or  acceptance  by, 
the  brotherhood  is  necessary.  This  is  required  among  landholding 
groups.     Otherwise  if  no  ceremonies  are  essential  and  the  adoption 
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is  not  opposed  to  custom,  I  see  no  reason  why  a  declaration  by 
deed  should  not,  at  least  when  it  is  coupled  wiih  preTicus  aid 
subsequent  treatment,  be  enough.  In  the  EiwnJ-i-'im  of  some 
districts,  e.g.,  Ferozepore  and  Hoshiarpur,  it  is  one  of  the  recognized 
modes  of  adoption.  If  the  deed  alone  is  written  and  there  is  no 
prior  or  subsequent  treatment  and  the  executant  dies  very  soon 
afterwards,  tha  dead  may  bo  tantamount  to  nofchiixg  mora  thth  a 
will  and  some  doubts  as  to  its  sufficiency  may  arise.  13  at  the 
present  is  nob  a  ciso  ol  p^pji-  adoption.  There  was  previous'  treat- 
ment indicating  sucli  an  intoution  and  liam  Dial  has  stuck  tb  Kis 
deed  and  it  is  not  alleged  that  ho  is  not  ti-eating  Kanhaya  as  a 
son.  Mormvor  tlie  ordinary  presumption  is  that  Ram  Dial  has 
full  power  of  disposition  over  liis  property  (see  K<irtar  Singh  v. 
Mathrtr  Singh  (^)).  Under  the  circumstances,  I  consider  the 
adoption  is  sufficiently  established  thoagh  tlie  recital  in  the  deed 
may  lie  incorrect,  (Girdhari  Lil  v.  Dnlla  Mai  ('^)  at  p.   10). 

There  is  no  other  point  in  the  appeal  which  requires  discussion. 
I  am  of  opinion  that  plaintiffs  are  not  entitled  to  the-  declaration 
they  seek,  and  that  their  claim  has  been  rightly  dismissed  by 
the  Divisional  Judge.  It  is  doubtful  whether  on  his  findings  the 
District  Judge  exercised  a  proper  discretion  in  giving  them  a 
decree. 

I  would  dismiss  this  appeal  with  costs. 

Appeal  diainissed. 


No.  80. 

Bofore  Mr,  Justice  Chntterji  and  Mr.  Judice  Maude. 
SHAD  ALT  KHA^r,—CPrArNTiPF),— APPELLANT, 


Api-Kr.r,ATE  SiDK.  s  Versus 


] 


A1M)['L  GHAFUR  KHAN  AND  ANOTHER,- (Dki  i^xpanir),— 
RESPONDENT?. 
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Fninitl,  thixt  by  the  oiistom  prevailing  among  Patbans  of  tlio  Peshawar 
District,  a  father  is  comp«(;eiit  to  niako  an  nnoqnal  distrihiitinn  of  ]iis 
immovalilo  proporty  anio.ig  In's  sons  ))y  will. 

First  appeal  from  the  decree  of  W.  B.    BefUmrry,  Fitiquirv,  Ji-isi rl'i 
Judije,  Pe>thau"ir,  dile.d  2a7  Theemhr:r  189.0. 
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The  judgment  of  tlic  Conit  was  delivered  by 

Maudic,  J.— The  facts  are  fully  explained  in  the  order  of  this  Wlk  May  lUUl. 
Court,  dated  February  15th,  1898  (P.  iiJ.,  24  of  1898)  remanding 
the  case  to  the  Court  of  the  District  Judge  for  a  full  and  exhaust- 
ive enquiry  as  regards  the  question  whether  Muhammad  Ibrahim 
|Khan  was  or  was  not  competent  with  i-eference  to  custom  lo  execute 
^^jl^e  wjll  relied  on  by  the  defendants.  The  evidence  of  a  large 
immber  of  witnesses  has  now  been  lecorded,  and  the  records  of 
^jseveral. cases  have  been  referred  to  and  examined,  while  the  Dis- 
,tiict  Judge  has  written  a  very  full  order  discussing  each  instance 
cited  in  those  recoids.  As  legaids  the  oial  evidence,  it  is  unfortu- 
nately of  little  or  no  assistance,  for  huch  is  the  state  of  factious 
feeling  among  thoPathan  families  of  the  Peshawar  Valley  that  the 
District  Judge  felt  himself  unable  to  legarcl  the  evidence  as 
untainted  by  partisanship.  The  instances,  evidenced  by  Judicial 
lecords,  which  are  held  by  the  Distiict  Judge  to  be  in  favour  of 
the  validity  of  the  will  aie  said  to  be  thirteen  in  number,  but  as 
regards  the  last  of  them  it  must  be  observed  that  the  will  pio- 
])oundcd  was  found  by  the  Divisional  Judge  to  be  a  foigeiy.  I'hc 
other  twelve  instances  which  have  been  set  out  i^erioliin  by  the 
Distiict  Judge  are  more  or  less  in  favour  of  the  defence.  It  is 
unnecessary  to  repeat  the  exact  natuie  of  each  case,  but  it  is 
convenient  to  allude  to  the  more  salient  features  of  seme  (f  them. 
Tlic  first  instance  is  that  of  a  suit  between  Sher  Ali  Khau  and 
Khowaja  IMuhammad  Khan,  fon^  of  Surbuland  Khan  of  Hoti 
(Civil  Appeal  No.  1806  of  1888  in  this  Court).  There  was 
a  will  executed  on  December  8th,  1871,  but  the  validity  of  the 
will  was  not  in  dispute. 

The  second  instance  concerned  the  Khans  of  Torn,  and  the 
document  in  dispute  was  executed  en  Alay  2iid,  18G0.  It  was  not, 
however,  strictly  a  will,  but  rather  was  intended  to  be  a  deed  of 
gift,  though  apparently  the  wiiter  died  soon  after  he  had 
executed  the  document  and  possession  had  not  been  given  to  the 
doucx).  The  end  of  the  -litigation  was  that  the  provisions  of  t  he 
deed  were  upheld. 

The  sixth  case  concerned  a  true  will,  dated  November  24th, 
1890,  but  the  pOAver  of  testation  was  not  in  dispute. 

The  seventh  iustancc  I'elatcs  to  the  will  of  Ajab  Khan  of 
Chargolai  executed  on  February  18th,  1874,  which  some  years 
later  became  the  subject  of  litigation  between  his  sons.  Ultimate- 
ly the  dispute  was  compromised,  and  the  terms  of  the  will  were 
adhered  to. 
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The  eighth  instance  is  that  of  a  will  executed  by  Nasir  Khan 
of  Hamzakot  on  December  23rd,  1884. 

The  District  Judge  has  observed  tliat  the  document  was 
i-cally  disputed  by  the  plaintiff's  brothers  as  being  a  forgery,  but 
it  is  also  the  fact  that  the  power  of  testation  was  specifically 
denied.     The  result  was  that  the  will  was  supported  and  acted   on. 

The  tenth  case  is  a  suit  brought  by  one  of  the  sons  of  Hajab 
Khan  of  Prang  to  recover  possession  of  certain  land  from  his 
bix>thers,  who  propounded  a  will  executed  by  their  father  in  1875. 
The  powder  of  testation  was  denied  by  the  plaintiff,  but  ultimately 
the  case  was  decided  by  arbitration  and  the  will  upheld.  The 
defendants'  arbitrator  and  the  umpire  held  that  the  will  was 
valid,  and  that  a  full  proprietor  had  power  by  custom  to  will 
away  his  property  as  he  pleased. 

The  twelfth  case  concerns  a  will  executed  in  1889  by  oiic 
Kabud,  which  was  resisted  in  the  fir.st  Court  on  the  ground  that  it 
was  a  forgery.  "When  the  genuineness  of  the  will  was  established 
to  the  satisfaction  of  that  Court,  and  the  defendant  appealed,  he 
attempted  to  raise  the  question  of  the  power  of  the  testator  by 
custom  to  make  a  will,  biit  the  Divisional  Judge  declined  to 
examine  the  point  at  that  stage  and  affirmed  the  order  of  the 
fii-st  Court. 

In  addition  to  the  cases  instanced  by  the  District  Judge  theio 
is  a  first  appeal  now  pending  in  this  Court  (No,  950  of  1897) 
concerning  the  division  of  the  estate  of  one  Khushal  among  his 
sons.  There  is  no  dispute  now  about  a  will,  but  a  will  was  execut- 
ed by  Khushal  in  1885,  under  which  he  left  the  whole  of  his  prop- 
erty to  his  eldest  son  for  ten  years  after  his  death,  with  directions 
that  after  that  period  it  should  be  divided  equally  among  his  five 
sons,  Khushal's  right  to  make  the  will  was  settled  in  a  previous 
suit. 

No  doubt  some  of  the  instances  given  do  not  show  that  an 
unequal  distribution  of  propeity  was  made  by  will,  still  the  fact 
remains  that  fathers  have  been  proved  to  have  made  wills  whicli 
have  been  upheld  by  the  Couits,  while  in  some  cases  the  disti-ibu- 
tions  made  have  benefited  one  son  at  the  expense  of  anothei'.  On 
the  other  hand,  only  one  judicial  decision  has  been  cited  in  support 
of  the  contention  that  the  power  of  testation  does  not  exist.  Tliat 
decision  is  one  given  in  1893  by  the  Divisional  Judge  of  Peshawar, 
who,  however,  did  not  examine  the  question,  exhaustively,  but 
merely  i-omarkcd  that  though  by  the  custom  of  the  paiiies  fis 
recorded  at  settlement  in  the    liuvaj-i-am,   a   propriotoi'     could 
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alienate  his  propeHy  as  lie  chose,  yet  a  deed,  and  giving  of  posses- 
sion wci-e  essential  to  the  validity  of  the  alienatioii,  and  tliat  there 
was  no  mention  of  the  validity  of  wills. 

In  the  volume  of  Customary  Law  of  the  main  ti-ibes  of  the 
Peshawar  District,  published  in  1899,  subsequent  to  the  oitler  of 
remand  in  the  present  case,  it  is  stated  on  page  2 1  that  the  repre- 
sentatives of  the  Utmannama  tribe  agreed  with  those  of  many 
other  tribes  that  a  proprietor  has  power  to  dispose  of  his  propeity 
by  oral  or  written  testament,  while  it  is  also  remarked  that  no 
clear  instance  of  a  contrary  custom  was  brought  forwai-d  l)y  those 
who  differed  from  the  majority.  On  the  following  page  it  is 
further  said  that  the  Yusafzais  and  several  other  tribes  acknow- 
ledged no  restrictions  on  the  power  of  bequest. 

The  plaintiff  himlsef  admitted  in  his  examination  tljat  among 
his  tribe  a  proprietor  has  power  to  dispose  of  liis  self-acquired 
l)roperty  by  will,  and  if  it  be  granted  that  the  majority  of  Pathans 
in  the  Peshawar  Valley  have  the  power  of  disposing  of  their 
l)roperty  inter  vivos  as  they  please,  and  also  of  disposing  by  will  of 
their  self-acquired  property,  it  is  not  unnatui-al  that  custom  should 
come  to  recognize  the  more  general  power  of  testation  in  i-egard  to 
all  classes  of  property.  After  considering  the  instances  which 
have  been  given,  and  attaching  due  weight  to  the  Customary  Law 
as  i-ecorded  at  the  recent  settlement,  we  are  of  opinion  that  it  has 
been  sufficiently  established  that  the  parties'  father  was  competent 
to  make  the  will  in  question,  and  that  the  terms  of  it  should  be 
enforced.  The  instances  cited  relate  to  willa  executed  and  enforced 
during  a  period  extending  from  the  year  1860  onwards,  and  exe- 
cuted by  Pathans  residing  in  various  paiis  of  the  Peshawar 
District.  It  is  not  therefore  as  though  some  of  the  membei-s  of 
one  tribe  only  or  residents  of  one  locality  had  recently  attempted 
to  assert  a  new  right  opposed  to  well  established  custom. 

(The  rest  of  tlie  Juclgmenfc  is   not  material   for   the   purposes  of  thie 
iciwrt.— Ed.,  P.  R.) 

No.  81. 

Before  Mr.  Justice  Robertson. 
FAKIH  AND  OTHERS,-(PLAiNnFFs),— APPELLANTS,        J 

Versus  ^  Appellate  Side, 

DAULAT  AND  OTHERS,— (DefexNdants),— RESPONDENTS.   ) 
Civil  Appeal  No.  1445  of  1898. 
"  Ancet-tral  pro2Jerhj  " — Piragheh^  tahail  and  District  Jhehim, 

Held,  that  when  the  lands  of  a  village  arc  held  by  various  races 
'  aod  were  given  simply  to  any  one  who  would  undertake  their  biuniensi  a 
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<  portion  of   such  land  cannot   be  considered  ancestral,   merely  because  an 

ancestor  may  have  held  it  or  other  laud  in  the  village  in  past  times. 

Farther  appeal  from  the  decree  of  Qazi  Muhammad  Adavi,  CM.  G., 
Divisional  Jiodgf,  Jhelicm  Division,  dited  2QtJo  October  1898.' 

Mahammad  ShaS,  for  appellants. 

Garcliaran  Singh,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

\Oth  May  1901.  Robertson,  J. — There  is  really  only  one  important  point  left 

for  decision  in  this  case,  and  that  is  whether  or  not  the  land  in 
tjuestion  is  to  be  held  "  ancestral."  The  fourth  ground  of  aj^peal 
to  this  Court  jorobably  states  very  fairly  what  was  the  state  of 
affairs  in  this  village  in  the  oldun  time.  The  question  is,  whether 
accepting  that  as  a  correct  statement  of  fact,  the  land  in  question 
can  be  considered  qua  the  parties,  ancestral  ?  The  statement  is  as 
follows: — "  In  times  past  people  did  not  take  lands  for  fear  of 
"  payment  of  Government  revenue.  Consequently  at  the  time  of 
*'  settlement  in  British  rule  that  portion  of  land  which  was  then 
"  held  by  a  person  was  recoi^ded  as  his  property." 

The  question  is,  can  land  which  one  man  refused  to  take  \x.\) 
for  fear  of  the  burdens  to  be  incurred,  and  which  was  taken  up 
with  its  burdens  by  a  relative,  be  considei'ed  ancestral  because  at 
some  previous  period  the  ancestor  of  these  persons  held  land  in 
the  village,  and  then  when  the  burden  of  their  cultivation  was 
too  heavy  for  him,  or  some  of  his  descendants,  others  came  in  and 
undertook  it. 

I  am  not  prepared  to  say  that  in  no  such  case  could  the  land 
be  considered  ancestral.  When  the  land  has  been  arivcn  to  the 
holder  in  virtue  of  liis  descent  from  an  ancestor,  although  not 
actually  succeeded  to  by  him,  this  might  be  considered  ancestnil, 
but  even  this  would  be  doubtful.  But  when  the  land  has  been 
given,  as  in  many  cases  in  these  villages  it  was  given,  in  Sikh 
times,  simply  to  any  one  who  would  undertake  its  burdens,  it  docs 
not  seem  correct  to  hold  that  land  so  taken  is  ancestral,  merely 
because  an  ancestor  may  have  held  it  or  other  land  in  the 
village  in  past  times.  Now  at  the  first  revised  settlement  it  is 
entered  that  the  lands  of  this  village  arc  held  by  various  races, 
Jat  Jharaat,  Rajput  Solon,  Gakhar  Ferozoyal,  muhhtalif  murasan 
ki  aulad  ba  rasad  kabsa,  descended  from  various  ancestors,  and 
the  i-ecord  goes  on  to  say  that  the  owners  were  not  agreed  as  to 
other  facts  of  village  history. 

I  think  in  face  of  the  plaintiffs'  own  statement  quoted  above, 
aud  of  wliat  is  kuowu  so  far,  as   to  the  origin  and  constitution  of 
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the  Tillage  that  it  cannot  be  said  that  the  land  is  "  ancestral." 
The  lower  Appellate  Court  has  come  to  this  conclusion,  and  no 
sufficient  reason  has  been  shown  to  me  for  differing  from  him. 
There  is  nothing  to  show  that  the  land  in  question  was  held  by 
a  common  ancestor,  or  indeed  any  ancestor,  or  that  it  came  to  the 
donor  in  virtue  of  his  descent  from  any  common  ancestor  of 
plaintiffs  and  himself.  I  see  no  reason  therefore  on  this  or  any 
other  ground  to  interfere  with  the  decision  of  the  lower  Appellate 
Court,  and  I  dismiss  the  appeal  with  costs. 

Appeal  dismiss fd. 

No.  82. 

Before,  Mr.  Justice  Chatterji. 
.TIWANDA  MAL,— (Pr.AfNTiFP),-PETITlONER,  -v 

^'(^'TSUS  (     T?KVI.SION  SinF. 

:N[UHAMMAD  alt,— (Drpendant),— RESPONDENT.  ) 

Civil  Revision  No.   15  of  1901. 

Dismissal  of  suit  for  non-appearance  of  parties  on  the  day  flved  for 
deliverij  of  Judgment —Civil  Procedure  Code,  1882,  Section  198. 

Held  that  (hero  is  no  rule  of  procedure  to  justify  a  Court  in  dismis. 
sing  a  suit  f  r  non-appearance  of  the  parties  on  the  day  fixed  for  delivery 
of  judgment. 

Petition  for  revision  of  the  order  of  Munshi  Ahmad  Shah,    Munsiff, 
Isf  Glass,  Gujraf,  dated  2oth  October  1900. 

The  judgment  of  the  learned  Judge  was  a»  follows  : — 

Chattkiiji,  J.— In  this  case  the  pi'oceedings  were  complete'.  28r(i  Mm/  1901. 
After  various  hearings  and  after  taking  all  the  evidence  of  the 
parties  the  case  was  on  15th  October  1900  fixed  for  22nd  October 
for  delivery  of  judgment.  On  that  date  neither  party  being  pres- 
ent the  case  was  fixed  for  the  25th.  The  parties  being  again  absent, 
the  suit  was  dismissed,  but  it  is  not  specified  in  the  order  under 
what  section  of  the  Code. 

In  my  opinion  this  order  is  clearly  erroneous.  The  law 
imposes  certain  duties  of  appearing  and  conducting  their  cases  on 
litigants  as  long  as  the  case  is  under  inquiiy  and  penalties 
are  provided  in  case  of  their  failure  in  the  discharge  of  those 
duties.  Sections  9b',  100,  102,  107  and  157  lay  down  the  conse- 
quences of  non-appearanco  at  the  first  aaid  subsequent  heai-ings. 
Other  sections  prescribe  penalties  for  not  complying  with  oi'ders 
issued  by  the  Court,  but  there  is  no  provision  for  dismissal  of  the 
suit  for  non-appearance  on  the  day  fixed  for  delivery  of  judornent. 
This  stands  to  reason  as  the  parties  have  then  nothing  to  do  with 
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the  conduct  of  their  cases  which  is  complete  and  hav«  only  to  hear 
the  verdict  of  the  Court.  The  date  is  not  a  date  for  hearing,  for  tlio 
case  has  by  that  time  been  fully  heard  and  none  of  the  Sections 
of  the  Code  applicable  to  dates  for  hearing  can  apply.  The  date 
for  judgment  is  fixed  under  Section  198  of  the  Code  and  no  penal- 
iies  are  provided  in  that  section  or  in  any  of  the  other  sections  of 
Chapter  XVII  for  non-appearance  on  the  day  so  fixed.  The  Court 
cannot  do  anjihing  else  but  deliver  judgment  if  it  is  ready,  or 
appoint  another  date  for  its  delivery  if  it  is  not.  It  is  obviously 
not  the  intention  of  the  Code  that  the  Court  should  escape  the  duty 
of  adjudicating  on  the  merits,  and  the  time,  trouble  and  expense 
of  the  parties  in  conducting  the  proceedings  should  be  thrown  away, 
merely  because  they  make  default  in  appearing  on  a  day  on  which 
they  have  nothing  to  do  themselves  but  to  hear  the  Court's  decision 
on  the  case  they  have  put  before  it.  Courts  of  justice  should  do 
their  best  to  decide  cases  on  the  merits  and  should  not  strain  points 
of  procedure  in  oi'der  to  avoid  doing  so.  There  is  no  rule  of  pro- 
cedure to  justify  the  action  of  the  Munsif  in  this  instance,  but  on 
the  contrary  it  appears  to  be  clearly  unauthorized  and  illegal. 

There  being  no  provision  for  an  order  of  this  kind  the  peti- 
tioner is  not  to  blame  if  he  has  not  filed  an  application  for  restoi  u- 
tion  of  his  case  before  the  first  Court. 

1  accept  the  application  for  revision  and  restore  the  case  to 
the  point  it  was  at  when  the  illegal  order  of  dismissal  was  passed, 
and  direct  the  lower  Oonrt  to  proceed  to  adjudication  according 
to  law.  Court  fees  on  the  petition  will  be  refunded.  Other  costs 
will  abide  the  result. 

A  ■pplicQlion  allowed. 


No.  83. 

Before  Mr.  Jil^Hcs  Robertson  and  Mr.  Justice  Harrh. 
HAKIM  RAT,— (PLAiNTrFF),-APPELLANT, 
AppEr.LATK  Side.  <  Versus 

MUHAMMAD  DIN  AND  0THERS,-(Dependant8),— 
RESPONDENTS. 
Civil  Appeal  No.  1205  of  1898, 

Cmlom— Preemption— Pre-emption  on  sale  of  shop— Bazar   Clianhatfcu 
VtilH  BaJcar,  Lahore  Oity— Punjab   Laws  Act,   1872,  Section  U—BurdeA  cf' 

'pTfidf. 

Held,  that  plaintiff  Jmd  failed  to  prove  the  existence   of  a   custom   of 
pre-emption  in  respect  of  sale  of  aliops  in  Bazar  Chaulialln  Mufti    Bakar  of  t' ' 
Lahore  City. 
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.  Held,  also,  thai  a  haithaJc  on  the  top  of  two  shops  does  not  alter  the 
natare  of  the  property,  which  property  could  not  in  consequence  be  con- 
sidered a  residential  house. 

(The  subject  of  guzars  in  Lahore  City  discussed).. 

Further  appeal  from  the  decree  of  D.  G.  Johnstone,  Esquire,  Dim' 
sional  Judge,  Lahore  Division,  dated  25th  July  1898. 

Madan  Gopal,  for  appellant. 

Clark  and  Parker,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Harris,  J. — The  Courts  below  have  concurred   in  dismissing     27th  May  190). 
plaintiff's  claim  to  pre-empt   a  property  consisting  of  two   shops 
with  a  baithak  above,  and  situated  in  a  part  of  the  city  of  Lahore 
known  as  Chauhatta  Mufti  Cakar. 

A  further  appeal  has  been  preferred  to  this  Court  by  the 
plaintiff  on  a  certificate  of  the  Divisional  Judge  as  to  the  existence 
of  the  custom  of  pre-emption  with  regard  to  the  property  in  suit. 

For  appellant  it  is  here  contended — 

(1)  that  Chauhatta  Mufti  Bakar  is  not  a   sub-division   of 

the  city  within  the  meaning  of  Section  11,  Punjab 
Laws  Act,  but  is  a  small  area  forming  part  of  Guzar 
Rarra,  which  is  such  sub-division ; 

(2)  that  the  property  in  suit   should   not   be   regai'ded   as 

shop  property,  but  as  house  propei'ty ; 

(8)  that  the  distinction  with  respect  to  pre-emption  be- 
tween shop  and  house  property  was  one  drawn  by  the 
Courts  and  not  by  the  parties,  and  so  should  not 
here  be  considered  ; 

(4)  that  the  evidence  on  the  record  establishes  the  custom 
in  favour  of  plaintiff. 
With  regard  to  the  first  contention  the  Divisional  Court  took 
Chauhatta  Mufti  Bakar  to  be  a  sub-division  within  the  meaning 
of  Section  11,  as  it  was  there  held  that  plaintiff  had  to  prove  a 
custom  of  pre-emption  existing  as  to  shops  within  that  area.  We 
cannot  agree  with  the  Divisional  Judge  that  the  Chauhatta  in  ques- 
tion is  such  sub-division.  We  understand  the  word  ^'chauhatta  " 
ordinarily  to  mean  the  shops  at  the  four  comers  formed  by  the 
meeting  of  four  streets.  Plaintiff  in  his  plaint  described  the  pro- 
perty as  being  in  Mohalla  Mufti  Bakar,  but  we  cannot  regard  that 
as  an  admission  that  such  area  is  a  sub-division  for  pre-emption, 
or  even  that  such  a  mohalla  exists.  The  relevant  deeds  describe 
the  property  as  in  C/iawAa^^a  Mufti  Bakar  and  in  Guzar  Rarra. 
The  plan  produced  does  not  indicate  any  such  mohalla. 
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The  vendee-defendant  professed  ignorance  of  the  limits  of  the 
chauhatta,  and  could  not  say  whether  there  were  5  or  20  shops 
therein.  The  plan  shows  an  adjacent  Ghnuhatta  Bazai\  but  the 
adjacent  ways  and  buildings  bear  no  names  relating  to  Mufti  Bakar. 
It  is  not  contended  that  small  lanes,  hazaos  or  areas  usually  fall 
within  the  term  '*  sub-division  "  of  the  section,  and  nothing  has  been 
urged  here  to  satisfy  us  that  the  cJiaukatta  is  a  "  sub-division." 

On  the  other  hand,  we  are  entirely  in  accord  with  the  lower 
Courts  in  finding  Guzar  Rarra  to  be  too  indefinite  and  rambling 
to  be  termed  a  "  sub-division."  That  other  guzars  have  at  times 
been  treated  as  pre-emption  sub-divisions  (e.  g.,  Guzar  Talwara  iia 
Mirza  Azam  Beg  v.  Jai  Dial  (^)  is  not  much  to  the  point  whatever 
the  guzars  originally  meant,  and  in  its  primary  sense  a  guzar  must 
be  taken  to  be  a  passage  or  street,  and  for  what  purposes  intended, 
it  appears  clear  that  they  are  now  more  or  less  traditional.  As  re- 
marked by  the  first  Court,  the  mention  of  a  guzar  seems  to  be  often 
a  mere  whim  of  the  deed  or  petition-writer.  It  is  true  that  in  Ct'vi'l 
Appeal  10 11  of  1881,  which  is  instance  No.  2  of  the  first  Court's 
judgment,  Guzar  Rarra  is  referred  to.  But  a  perusal  of  that  file 
shows  that  the  decision  was  really  as  to  the  Akbari  Mmdi,  which 
was  rather  assumed  than  found  to  be  part  of  Guzar  Rarra,  and  it 
is  to  be  remarked  as  regards  the  Akbari  Mandi  that  that  area 
has  been  indifferently  described  as  part  of  two  guzars,  though  the 
Courts  below  have  fallen  into  a  mistake  as  to  Mohalla  Khatikan 
being  described  as  a  guzar  of  that  name.  The  oral  evidence 
adduced  in  this  case  also  points  to  ignorance  of  the  meaning  and 
limits  of  Quzar  Rarra.  No  map  has  been  produced  showing 
Guzar  Rarra,  and  the  instances  indicated  hei-e  of  deeds  referring 
to  Guzar  Rarra  when  tested  by  the  map  are  too  scattered  to  form 
any  idea  of  the  limifs  of  that  guzar,  or  to  enable  us  to  conjecture 
the  chauhalia  here  in  question  to  bo  within  those  limits. 

The  second  contention  may  be  dismissed  in  a  few  words. 
The  property  is,  we  consider,  essentially  a  shop  property,  and  we 
do  not  regard  the  fact  that  the  two  shops  below  have  a  haithah 
above  as  altering  the  nature  of  the  property.  A  haithah  on  the 
top  of  a  shop  at  the  corner  of  two  hazars  cannot  be  considered  a 
residential  house.  That  the  property  was  described  by  some .  of 
defendants'  witnesses  and  oven  by  defendants  as  a  maltan  is  nor 
matter,  the  woi-d  maTtan  evidently  having  been  then  used  as  a 
generic  term  for  a  building,  including  shops  as  well  as  houses. 

Tlie  third  contention  has  no  force  though  it  haa  been  pressed'-'^ 
with  somo    insistence   upon   our   attention.     The   point  was   not-j 
(')  48  r.  n.  1888. 
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taken  on  aj^peal,  but  apart  from  that  we  find  from  tlic  record  tlnit 
the  distinction  was  drawn  by  the  parties,  and  was  not  drawn 
too  hite,  the  prehminary  pait  of  the  cause  up  to  the  remand  under 
Section  562,  Civil  Procedure  Code,  not  having-  decided  the 
question  of  custom.  That  question  was  thrown  open  by  the 
remand  oi-dei',  and  it  was  on  the  application  of  the  defendants 
that  a  specific  issue  was  framed. 

It  is  not  here  contended  that  the  distinction  drawn  between 
the  cases  of  shops  and  houses  in  Ect7wa«  Mai  v,  Bhaijat  Bam  (^) 
(disapproving  of  Mirza  Azam  Beg  v,  Jai  Dial  and  another  C)  pro 
tanto)  is  a  wrong  distinction.  But  it  is  urged  that  assuming,  as 
we  have  found  above,  that  neither  the  chauliatta  nor  Gazar  Kan-a 
is  to  be  taken  as  the  "  sub-division  "  proof  of  the  custom  dejjends 
upon  adjacent  instances  whether  those  instances  have  been  found 
to  be  in  specific  sub-divisions  or  not,  and  that  the  instances  cited 
.  are  sufficient  at  least  to  shift  the  onus  on  to  defendants.  We  do 
consider  that  the  fact  that  Chauliatta  Mufti  Bakar  is  not  a  sub- 
division and  has  not  been  shown  to  bo  part  of  Guzar  Rari-a  alters 
the  principle  of  proof  required  under  Section  11,  Punjab  Laws 
Act.  That  instances  in  other  sub-divisions  may  by  themselves  be 
sufficient  to  support  a  claim  is  certainly  contemplated  by  Plowdeu, 
J,,  in  Nonni  Mai  v.  Sheo  Nath  (^ ).  But  that  view  has  been  dissented 
h'om  mister  rnlings,  e.  g.,  Banian  Mai  v.  Bhagat  Bam  (^)  and 
Natha  Singh  and  others  v.  Billa  Singh  and  othars  (*)  and 
recently  by  this  Bench  in  Civil  Appeal  626  of  1897,  in  which  it 
was  held  that  instances  in  other  sub-divisions  Avere  at  lx!st  supple- 
mentary proof.  The  latter  is  the  principle  which  we  would  ajiply 
in  the  present  case. 

We  do  not  propose  to  deal  at  length  with  the  few  instances 
cited.  Two  Coui-ts  have  already  dealt  with  those  instances  in 
some  detail,  and  have  arrived  at  the  same  conclusion,  and  no 
cogent  reasons  have  been  adduced  to  show  us  that  the  Courts 
have  erred  in  their  estimate  of  the  value  of  the  evidence. 

The  judicial  precedents  cited  for  the  plaintiff  of  the  right 
with  regai'd  to  shops  are  confined  practically  to  two  cases  of  the 
Akbari  Mandi  and  one  of  the  Delhi  Varivaza,  as  the  Mochi 
Darwaza  and  Shahalmi  Barwaza  cases  are  admittedly  too 
remote  to  support  the  plaintiff's  claim.  There  was  one  instance  cited 
by  Bam  Kishen,  witness  for  plaintiff,  as  having  occurred  in  Wali 
Shah  ha  Kaira  which  appears  on  the  map  as  opening  on   to   the 

(1)  17  P.  R.,  1895.  e)  64  P.  B.,  1887. 

(«)  48  P.  R.,  1888.  {')  58  P.  R.,  1900. 
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Chauhalta  Bazar,  but  tte  instance  has  not  been  asceiiained  by  the 
production  of  any  file,  and  the  mere  assertion  is  of  little  value. 

Having  regard  to  the  distance  disclosed  by  the  map  of  the 
properties  pi^e-cmpted  in  the  Akbari  Mandi  and  Delhi  Darwaza 
cases  from  the  property  in  this  suit  we  think  those  cases  go  very 
little  way  towards  establishing  the  alleged  right. 

The  concurrent  finding  of  the.  lower  Courts  on  the  point  of 
custom  we  consider  to  be  correct,  and  we  dismiss  the  appeal  with 
costs. 

Appeal  dismissed. 


Revision  Side. 


Full  Bench. 

No.  84. 

Before  Mr.  Justice  Clark,  Chief  Judge,  Mr.  Just  ice  C  hatter  ji 
and  Mr.  Justice  Maude. 

JHANGI  RAM  AND  ANOTHER,— (Plaintiffs),— 
PETITIONERS, 

Versus 

MUSSAMMAT  BUDHO  BAI,— (Defendant),— 
RESPONDENT. 

Civil  Revision  No.  1140  of  1900. 

Arbitration — Award — Agreement  to  refer  to  arbitration," Ap2ilicativn 
to  file  such  agreeraent  —Power  of  Court  xuhere  there  is  a  denial  to  the  execu- 
tion  of  such  agreement  — Com-petency  of  Court  to  enquire  into  objection  deny' 
ing  validity  of  a  reference  to  arbitration — Appeal — Appeal  on  grounds  other 
than  the  decree  being  in  excess  of  or  not  in  accordance  ^vith  the  award — Civil 
Procedure  Code,  1882,  Sections  520,  521,  522,  523  and  525. 

Held  by  tlio  Fall  Bench  : 

(i)  That  a  Court  is  competent  upon  an  application  under  Section  525, 
Civil  Procedure  Code,  to  file  an  award  to  enquire  into  and  decide 
objections  other  than  those  specified  in  Sections  520  and  521 
of  the  Code ; 

(ii)  That  Section  526  does  not  limit  the  enquiry  allowed  under  Section 
523,  and  that  a  Court  is  competent  upon  an  application  under 
that  section  to  file  the  reference  to  arbitration  in  spite  of 
defendant's  denial  of  the  agreement  to  refer ; 

(ifi)  That  an  appeal  lies  from  an  acceptance  or  rejection  of  an  appli- 
cation under  Section  525,  Civil  Procedure  Code,  when  the 
award  is  illegal  ab  initio,  and 

(iv)  That  an  order  rejecting  an  application  under  Section  523,  Civil 
Procedure  Code,  is  appealable. 
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Narain  Das  and  another  v.  Manohar  Lall  and  others  {^)  overruled. 
Ghulam  Jilani  Khan  v.  Muhammad  Rassan  (-),  Hussaini  Bihi  v.  mohsan 
Khan  (^),  Surjan  Raot  v.  Bhilcari  Raot  O,  and  Tejpur  Dctechandv.  Mahomed 
Jamal  (*),  disapproved. 

Mahomed  Wahid-ud-din  v.  Hahiman  (^),  Atma  Ram  v.  Jamita  (J),  Bam 
Rattan  V.  Basakha  Mai  (^),  Amrit  Ram  v.  Dasrat  Ram  (®),  Chintamallayya  v. 
Thaddi  Gangireddi  (^°),  Kalli  Prosanno  Ghose  v.  Rajain  Karit  Chatterji  ("'), 
Raja  Harnarain  Singh  v.  Chaudhrain  Bhagwant  ,Koer  (^"),  Chuha  Mai 
V.  Bari  Ram  (^^),  Uusananna  v.  Linganna  Q*),  Qowdu  Magatav..  Gowdxt 
BhQL^ioan  {'^),  Saturjit  Pertap  Bahadar  Sahai  v.  Dulhin  Gulab  Koer  ('"), 
Nandram  Daluram  v.  Nemchand  Jadavchand  ('^),  ^miV  Hassan  Khan  v.  S/ieo 
Bakhsh  Singh  (i^),  and  C/ie/o  JlfaZ  v.  Mahoo  Mai  (i")  cited. 

Petition  for  revision  cf  the  decree   of  Lata  Ilarnam  Das,  District 
Judge,  Multan,  dated  \9th  July  1900. 

Madan  Gopal,  for  petitioners. 

Sangam  Lai,  for  respondent. 

The  judgments  delivered  by  the  learned  Judges  who  constitut- 
ed the  Full  Bench  were  as  follows : 

Clark,  C.  J. — The  questions  referred  to  the  Full  Beucli   arc —      Tth  June  1901« 

(1).  Whether  a  Court  is  competent  upon  an  application, 
under  Section  525,  Civil  Pi^ocedure  Code,  to  file  an 
award,  to  inquire  into  and  decide  objections  other 
than  those  specified  in  Sections  520  and  521  of  the 
Code. 

(2).  Whether  a  Court  is  competent  upon  an  application, 
under  Section  523,  Civil  Procedure  Code,  to  file  the 
reference  to  arbitration  in  spite  of  the  defendant's 
denial  of  execution  of  the  agreement  to  refer. 

(3).  Whether  an  appeal  lies  from  a  rejection  or  acceptance 
of  an  application  under  Section  525,  Civil  Procedure 
Code. 

(4).  Whether  an  order  rejecting  an  application  under 
Section  523,  Civil  Procedure  Code,  is  appealable  or 
not. 


(0  21  P.  R.,  1898,  F.  B.  (»o)  I.  L.  R.,  XX  Mad.,  89. 

n  74  P.  R.,  1894,  F.  B.  (i')  I.  L.  R.,  XXV  Calc,  141. 

(')  I.  L.  R.,  I  All.,  15G.  C-^)  I.  L.  R.,  XlII  All.,  300. 

{')  I.  L.  R.,  XXI  Gala.,  213.  ('»)  I.  L.  R.,  VIII All.,  548. 

(')  I.  L.  R.,  XX  Bom.,  59fi.  (>^)  I.  L.  R.,  XVIII  Mud.   4*^3. 

(.«)  I.  L.  R.,  XXV  Calc,  757.  ('*)  /.  L.  R.,  XXII  Mad.,  299 

(')  134  P.  R.,  1888.  (16)  I.  L,  /?.^  XXIV  Gale,  469. 

(«)  49  P.  R.,  1893.  ( ^  ■)  I.  L.  R.,  XVII  Bom.,  357. 

O  I.  L.  R.,  xril  All,  21.  (18)  f.  L.  R.,  XI  Calc,  6. 

(18)  4  P.  iJ.,  1882. 
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On  the  first  question  the  Full  Bench  ruling  of  this  Court, 
Narain  Das  and  another  v.  Munohar  Lai  and  others  C^)  decides 
that  the  Court  upon  such  objection  being  raised  must  stay  its 
hand  absolutely,  and  refer  the  applicant  to  a  regular  suit. 

At  that  time  there  were  opposed  to  this  view  two  publish- 
ed rulings  of  this  Court,  Atma  liayn  v.  Jamita  (')  and  Ham 
Battany.  BasaJcha  Mai  (^)  (referring  to  Section  £2.3,  Civil  Pro- 
cedure Code).  The  rulings  of  the  High  Courts  of  Allahabad  and 
Madras  (Amrit  Bam  and  another  v.  Basrat  Bam  and  others  (*), 
and  Ghintamallayya  v.  Thaddi  Gangireddi  (")). 

In  favour  of  the  view  were  the  opinions  of  three  Judges  ex- 
pressed in  the  Full  Bench  decision  of  Calcutta,  SurJan  Baot  v. 
Bhihari  Baot  and  others  (6),  the  question  not  being  decided  by  the 
Bench,  and  the  ruling  of  the  Bombay  High  Coui^t,  Tejpur  Deiv- 
chand  and  another  v.  Mahomed  Jamal  and  others  (^),  and  one 
unpublished  ruling  of  this  Court. 

Since  the  Full  Bench  ruling  of  this  Court  was  passed  the 
question  has  been  before  a  Full  Bench  of  the  Calcutta  High  Coui't, 
Mahomed  Wahid-ud-din  v.  Hakiman  (^),  and  they  have  held  that 
the  Court  should  enquire  into  the  objections. 

The  Bombay  ruling  is  thus  now  the  only  one  in  support  of 
the  Full  Bench  ruling  of  this  Court.  That  was  a  ruling  by  Sir 
C.  Farran,  C.  J.,  and  Strachey,  J. 

It  was  passed  prior  to  the  Calcutta  ruling,  Mahomed  Wuhid-ud- 
din  V.  Hakiman  (®),  and  relied  to  some  extent  upon  the  opinions 
expressed  by  the  three  Judges  in  SttrJm  Baot  v.  Bhikari  Baot  ("), 
over  ruled  by  the  later  ruling,  and  to  a  great  extent  upon  the  principle 
of  stare  decisis  and  followed  the  px'evious  rulings  of  the  Bombay 
Court. 

Strachey,  J.,  expressly  saying  that  if  the  question  were  res 
Integra  ho  would  be  disposed  to  adopt  the  conclusion  of  the 
Allahabad  High  Court. 

The  state  of  the  authorities  then  is  that  the  ruling  of  this 
Court  is  opposed  to  the  rulings  of  the  High  Courts  of  Calcutta, 
Madras  and  Allahabad,  and  is  in  agreement  with  the  ruling  of 
the  Bombay  High  Court,  but  that  ruling  was  based  quite  as  much 
on  the  pnnciple  of  stare  decisis  as  on  the  merits  of  the  question. 

This  Court  is  not  bound  by  the  principle  of  stare  decisis 
because  the  ruling  of  1898  was  opposed  to  the  previous  published 

(')  21  P.  B.,  1898,  F.  B.  (*)  I.  L.  11.,  XX  Mad.,  89. 

(=")  134  P.  R.,  1888.  C"')  I.  L.  R.,  XXI  Gale,  213. 

(>)  49P.  R.,  1893.  (7)  I.  L.  R.,  XX  Bom.,  590. 

(*)  J.  L.  R.,  Xril  All,  21.  C)  I.  L.  B.,  XXV  Calc,  757. 
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rulings  of  this  Court.     I  understand  Sir  Charles  Roe's  arguments 
to  be  the.se — 

1.  The  questions  whether  reference  and  award  have  been 
made  raise  difficult  and  complicated  questions  of  law  and  fact, 
while  questions  under  Sections  520  and  521  raise  simple  questions 
of  fact. 

The  object  of  Sections  623 — 526  is  to  bring  parties  by  a  short 
cut  and  cheap  method  to  a  stage  of  a  case  which  is  ordinarily 
reached  only  after  the  institution  of  a  suit,  and  it  was  not  intend- 
ed that  these  difficult  questions  should  be  gone  into  under  these 
sections. 

It  seems  to  me  that  the  question  whether  a  reference  has  been 
made  is  a  much  simpler  question  than  the  question  whether  there 
has  been  misconduct  of  arbitrators  or  fraud  by  the  parties.  This 
is  a  view  that  has  been  expressed  by  many  Judges  of  the  High 
Courts  {e.g.,  Sir  F.  Maclean,  C.  i .^  in  Mahomed  Wahtd-ud-din 
V.  Eakiman  (^). 

2.     The  next  argument  is  that  the   plain  wording  of  Section 
526  limits  the  objections  that  can  be  put  forward  to  those   falling 
.  under  Sections  520  and  521. 

I  agree  with  Sir  Charles  Roe  that  the  view  of  the  Allahabad 
High  Court,  that  an  objection  that  there  has  been  no  legal  reference 
to  arbitration  is  one  falling  under  Section  520,  cannot  be  supported. 
This  view  was  not  adopted  by  any  of  the  Judges  of  the  Calcutta 
Court,  and  was  expressly  dissented  from  by  Strachey,  J,,  in  the 
Bombay  case. 

In  a  case  coming  under  Section  520,  the  case  has  been  referred 
to  arbitration  through  the  Court,  and  the  question  whether  there 
had  been  a  reference  to  arbitration  could  not  ai-ise. 

But  though  I  think  this  view  cannot  be  adopted  I  think  for 
other  reasons  that  the  wording  of  Section  526  does  not  bar  an 
enquiry  into  objections  other  than  those  falling  under  Sections  5^0 
and  521,  Civil  Procedure  Code.  Strachey,  J.,  says:— "It  appears 
"  to  me  that  the  effect  of  the  Sections  525  and  526  read  together  is 
"  that,  where  there  has  been  such  a  submission  and  award,  any 
"  person  interested  in  the  award  has  an  absolute  right  to  have  it 
"  filed,  unless  the  other  parties  show  against  it  some  ground  such 
"  as  is  mentioned  in  Sections  520,521.  The  right  to  have  the 
"award  filed,  except  where  such  ground  is  shown,  depends  ex- 
"  clusively  upon  the  conditions  specified  in  Section  525,  a  submis- 
"  sion,  an  award,  and   an  interest   in  the   award,    and   cannot  be 

(0  /.  L.B.,XXVCalc.,7Q3. 
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''  denied  to  any  one  who  shows  that  those   conditions  exist 

" .  .  When  once  the  submission  and  the  award  have  been 
"  estabhshed  by  admissions  or  proofs,  but  not  till  then,  the  enquiry 
*'  under  Section  526  appears  to  me  to  be  co-extensive  with  that 
"  under  Section  522,  in  which  the  reference  having  been  made  by 
"  the  Court  itself  at  an  earlier  stage  of  the  proceedings  there  can 
"  of  course  be  no  question  as  to  its  existence." 

This  is  the  line  of  argument  adopted  by  Sir  Francis  Maclean, 
C.  J.,  in  the  Calcutta  ruling,  that  the  Court,  under  Section  525, 
must  go  into  the  questions  whether  the  reference  and  award  have 
been  made,  and  that  Section  526  does  not  bar  this  enquiry. 
Similarly  Banerji,  J.,  says  :  "  The  object  of  Section  526  is,  in  my 
"  opinion,  not  to  limit  the  jurisdiction  of  the  Court  under  Section 
*'  525  to  cases  in  which  reference  to  arbitration  has  been  admitted, 
"  but  simply  to  provide  that  the  only  grounds  upon  which  the 
"  validity  of  a  private  arbitration  award,  made  upon  a  reference 
'•to  arbitration  either  admitted  or  proved,  can  be  questioned  are 
"  precisely  those  upon  which  an  award  made  on  a  reference  to 
"  arbitration  in  the  course  of  a  suit  can  be  called  in  question  :  or, 
*'  in  other  words,  its  object  is  to  show  that  the  validity  of  a  private 
"  arbitration  award  cannot  any  more  than  that  of  an  award  made 
"  on  a  reference  to  arbitration  in  the  coiu-se  of  a  suit  be  questioned 
"  on  the  ground  of  the  award  being  erroneous  in  fact."  I  have  no 
difficulty  in  holding  that  the  wording  of  Section  526  does  not  bar 
an  enquiry  into  the  fact  whether  the  reference  and  award  have 
been  made. 

Granting  that  the  plain  meaning  of  the  words  of  an  Act  must 
be  followed,  it  is  beyond  the  capacity  of  human  intelligence  to 
foresee  and  provide  in  a  statute  for  all  the  complications  and  con- 
tingencies that  may  arise :  it  is  equally  beyond  the  capacity  oE 
human  language  to  express  its  intention  so  as  to  make  misunder- 
standing impossible. 

It  is  within  the  function  of  the  Courts  to  bring  a  liberal  mind 
to  the  construction  of  a  statute  where  it  has  to  be  applied  to  an 
unforeseen  contingency,  or  where  the  bald  literal  meaning  and  the 
spirit  of  the  statute  are  at  variance. 

An  absolutely  literal  reading  of  Section  526  would  lead  to  the 
absurd  conclusion  that  the  award  must  be  filed  where  an  objection 
Ims  been  taken  that  there  has  been  no  reference  and  no  award, 
these  not  being  objections  under  Sections  520  and  521,  and  is 
impossible. 

When  two  meanings  are  possible,  and  one  brings  about  a 
result  opposed  to  the  other  provisions  and  spiiit  of  the  statute, 
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and  the  other  brings  about  a  result  in  accordance  with  those  pro- 
visions and  the  spirit  of  the  Act,  Courts  are  justified  in  adopting 
the  former  meaning,  even  though  the  latter  meaning  is  on  the  face 
of  it  the  more  plain  of  the  two. 

In  my  opinion  iSection  .525  refers  to  one  set  of  circumstances, 
namely,  whether  there  has  been  a  reference  and  an  award,  and  Sec- 
lion  526  to  another  set  of  circumstances,  where  it  has  been  estab- 
lished that  there  has  been  a  reference  and  an  award,  and  that  it 
isihtended  to  prevent  that  award  from  being  challenged  except  on 
grounds  on  which  an  award  filed  in  the  course  of  a  suit  could  be 
challenged. 

Section  526  therefore  does  not  limit  the  enquiry  to  be  made 
under  Section  525,  Civil  Procedure  Code. 

3.  Sir  Charles  Roe's  next  argument  is  that  as  in  the  pi'oceed- 
ings  under  Section  506  and  following  sections  the  Court  could 
not  enquire  into  the  existence  of  the  agi'eement  to  refer  therefore 
it  could  not  do  so  under  Sections  523 — 526. 

But  in  the  proceedings  under  Section  506  and  following  sec- 
tions the  reference  to  arbitration  is  through  tlae  Court,  and  it  is 
difficult  to  see  how  the  question  could  arise. 

■i.  The  next  argument  is,  that  there  is  not  much  force  in  the 
argument  that  the  defendant  by  liaising  any  unfounded  objection 
not  falling  under  Sections  520—521  could  render  Sections  523 — 526 
inoperative,  because  the  defendant  if  Ids  objections  were  unfounded 
would  be  penalized  in  costs  in  the  regular  suit  that  would  be 
brought  in  such  case  by  plaintiff. 

But  no  suit  could  apparently  be  brought  in  a  case  coming 
under  Section  523,  as  the  Specific  Relief  Act  would  bar  such  a  suit 
when  there  was  an  agreement  to  refer  to  arbitration. 

Both  Sir  F.  Maclean,  C.  J.,  and  Strachey,  J.,  have  discussed 
this  question,  and  think  that  it  can  hardly  have  been  the  intention 
of  the  Legislature  to  allow  the  object  of  Sections  523 — 626  to  bo 
defeated  by  a  mere  allegation,  however  baseless,  and  I  agree  in 
their  view. 

5.  The  next  and  last  argument  is  that  there  would  be  a 
glaring  inequality  in  the  position  of  the  parties  as,  if  the  objection 
were  allovved,  plaintiff  wonld  have  a  further  remedy  by  a  regular 
suit,  whereas,  if  it  were  disallowed,  defendant  would  have  no 
remedy,  as  he  had  no  right  of  appeal. 

'■  As  I  shall  hold  later  on  in  this  judgment  that   the   defendant 
ha&iv  right  of  appeal,  I  need  not  further  discuss  this  argument. 
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•  On  a   full   consideration   of  the  Act  and   the  anthoi-ities  I 

would  answer  the  first  question  referred  by  saying  that  a  Court 
is  competent,  upon  an  application  under  Section  525,  Civil  Proce- 
dure Code,  to  file  an  award,  to  enquire  into  and  decide  objections 
other  than  those  sjiecificd  in  Sections  520,  521  of  the  Code. 

As  regards  the  second  question,  whether  a  Couit  is  competent 
upon  an  application  under  Section  523,  Civil  Procedure  Code,  io 
file  the  refei^ence  to  arbitration  in  spite  of  defendant's  denial  of 
the  agreement  to  refer,  I  would  answer  ihat  the  Court  is  compe- 
tent. The  arguments  used  in  answeiing  the  first  question  aie 
applicable  also  to  this  question,  and  the  answer  in  this  case  is 
simpler  than  in  the  fcimiCr  case,  Iccause  Section  52(5  dees  not 
limit  the  enquiiy  allowed  under  Section  523. 

This  furnishes  an  additional  argument  for  the  enquiiy  as  to 
the  factum  of  reference  being  allowed  under  Section  525,  because 
if  it  is  allowed  under  Section  523,  there  is  no  ground  for  its  not 
being  allowed  under  Section  525. 

Ihe  third  question  referred  is,  whether  an  appeal  lies  ficm  a 
rejection  or  acceptance  of  an  application  under  Section  525,  Civil 
Procedure  Code. 

As  under  Section  526  the  previous  provisions  of  the  Chapter 
are  made  applicable  to  awards  filed  under  this  section,  the  ques- 
tion arises  ^L■llen  tlie  awaid  has  lecn  filed  under  Section  520 
whether  Section  522  docs  net  bar  an  appeal  except  in  so  fai  as  the 
decree  is  in  excess  of  or  not  in  accordance  with  the  award  ? 

When  the  ojjpUcation  has  h(en  njicied  under  Sccticn  1.25  tl:e 
question  does  not  arise.  It  is,  however,  necessary  to  decide  the 
question  whether  Section  522  bars  the  appeal  with  reference  to 
cases  where  the  award  has  been  filed  under  Section  526. 

Full  Bench  ruling  of  this  Court,  Ghnlani  Jilatii  Khun  v. 
Muhammad  Emmn  (^),  rules  that  it  is  only  where  it  is  alleged  that 
the  decree  is  not  in  accordance  with  or  not  in  excess  of  the  awaul 
that  an  appeal  lies,  and  that  an  appeal  lies  in  no  other  case. 

This  view  as  pointed  out  by  Rivaz,  J.,  was  opposed  to  the 
view  of  all  the  High  Courts  then,  and  it  is  opposed  to  the  .subse- 
quent decisions  of  the  High  Courts. 

I  may  notice  in  passing  one  unfortunate  consequence  of  occupy- 
ing an  i.solated  position  of  this  kind  is  that  the  situation  is  not 
likely  to  be  altered  by  an  amendment  of  the  law.  Where  there  is 
a  consensus  of  decision,  and  that  decision  is  opposed   to  the  intcn- 

(')   M,  P.  J?.,  1804. 
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tion  of  the  Logislaturc,  there  is   a  probability  of  the  law   being* 
amended. 

Here  the  decision  of  our  Courtis  opposed  to  the  intention  of 
the  Legislature  as  interpreted  by  all  the  High  Courts,  and  yet 
owing  to  our  isolated  position,  the  inconvenience  is  not  likely  to  be 
icmoved  by  a  change  of  the  law. 

This,  however,  is  a  consideration  which  cannot  affect  the 
interpretation  of  the  Act. 

The  ratio  decidendi  of  the  Full  Bench  ruling  of  1894  is  that 
the  plain  language  of  Section  522  bars  an  appeal  except  so  far  as 
the  decree  is  in  excess  of  or  not  in  accordance  with  the  award. 

I  have  in  a  previous  part  of  this  judgment  explained  what  I 
take  to  be  the  duty  of  a  Court  in  interpreting  a  statute. 

According  to  my  view  the  principle  govez'ning  the  right  of 
ii}>pcal  in  arbitration  cases  is  that  when  persons  have  referx'cd  or 
agreed  to  refer  matters  to  ai'bitration,  and  the  arbitrators  have 
honestly  and  properly  decided  these  mattei's,  that  their  decision  is 
final.  This  is  a  jirinciple  similar  in  kind  to  the  enforcement  of  a 
contract,  it  i^equires  that  parties  shall  bo  bound  by  what  they 
agreed  shall  bind  them,  and  commands  general  acceptance. 

But  when  the  question  is  whether  there  has  or  has  not  been 
any  reference  to  arbitration :  or  any  award  thereupon :  or  any 
misconduct  by  the  arbitrators :  or  any  fraud  by  the  parties  :  the 
principle  above  stated  has  no  application  whatever. 

There  is  then  only  for  decision  ordinary  issues  of  law  or 
fact,  such  as  arise  in  ordinary  suits,  and  I  can  see  no  reason  why 
the  ordinary  right  of  appeal  should  be  taken  away. 

The  view  taken  by  the  High  Courts  is  that  the  word  '*  award" 
in  the  last  clause  of  Soction  522  means  a  legal  award,  and  not  an 
award  which  was  illegal  and  void  uh  initio,  and  I  feel  no  difficulty 
in  accepting  this  view.  Whether  an  appeal  lies  Avhen  the  award 
is  impugned  on  grounds  coming  within  Sections  520  and  52 1 ,  is 
a  question  of  great  difficulty,  and  one  on  which  different  views 
have  been  held  at  divei's  times  by  the  High  Courts.  Kali 
Prosanno  Ghose  v.  Bajani  Kant  Chitterji  (^)  appears  to  take  the 
wider  view  of  appeal  which  I  am  disposed  to  favour.  It  is  not, 
however,  necessaiy  to  decide  the  question  on  this  reference,  hei-c 
it  is  sufficient  to  hold  that  an  appeal  lies  when  the  award  is 
illegal  ah  initio  for  that  does  not  come  under  the  terms  "  in  excess 
of  "  or  "  not  in  accordance  with  the  award." 

(1)  /.  L.  R.,  XKV  Gale,  141. 
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I  would,  however,  iiotc  that  in  liaja  Hornarain  Singh  v. 
Chandhrain  Bhagwant  Koer  (i),  a  Privy  Council  case  in  which 
an  appeal  had  been  heard  by  the  High  Court,  Allahabad,  as  to  the 
validity  of  the  award  under  Section  521,  the  Privy  Council  accept- 
ed the  appeal,  and  held  that  the  award  was  not  valid  as  not  made 
within-the  time  fixed  by  the  Court  (Section  521),  sot  it  aside,  and 
ordered  the  case  to  proceed.  The  Privy  Council  in  that  case  also 
approved  of  Ghnha  Mai  v.  Hari  Ram  (^),  where  an  appeal  had  been 
heard  under  similar  circumstances. 

The  question  whether  an  appeal  lay  or  nt»t  was  not  raised 
in  either  the  High  Court  or  before  the  Privy  Council,  but  the 
appeal  was  entertained  in  both  Courts. 

Rivaz,  J.,  in  Ghulam  Jilani  K/nn  v.  Muhammad  Hassan  (■^) 
after  referring  to  all  the  judgments  of  the  High  Courts  against 
his  view  says :  "  All  the  above  cases  appear  to  proceed  on  the 
"  assumption  that  the  term  award  as  used  in  the  final  clause  of 
*'  Section  522,  Civil  Procedure  Code,  must  be  construed  as  mcan- 
"  ing  a  legal  or  vaHd  award.  No  one  of  the  cases  directly  dis- 
"  cusses  the  question  whether  the  real  intention  of  the  Legislature 
"  is  not  that  Section  522  should  be  read  literally  and  Section  622 
"  I'esorted  to  where  some  of  the  defects  and  irregularities  adverted 
'•  upon,  requix'c  to  be  looked  into  and  remedied," 

It  is  true  that  there  might  be  a  remedy  by  revision  where  the 
award  was  invalid  ab  initio  on  the  gi-ound  that  the  Court  had 
exercised  a  jurisdiction  not  vested  in  it  by  hiw.  But  we  cannot 
suppose  that  the  Legislature  intended,  while  refusing  appeal  to 
give  the  same  rights  in  the  shape  of  revision  ;  and  where  a  Couit 
has  wrongly  decided  the  question  of  misconduct  of  arbitrators  oi' 
fraud  of  parties  under  Section  521,  there  can  be  no  interference 
on  the  revision  side,  however  erroneous  the  decisions,  unless  there 
had  been  some  material  irregularity.  M  the  Court  had  understood 
the  objections,  enquired  into  them,  and  decided  them,  the  decision 
is  final. 

The  remedy  by  revision  does  not  seem  to  meet  the  require- 
ments of  the  case,  and  gives  a  finality  to  the  decision  of  the  first 
Coui-t  on  questions  on  which  finality  cannot  be  justified  on  any 
principle  on  which  the  decision  by  arbitration  is  made  final. 

A  foi'ther  argument  against  the  remedy  being  by  rcvisiou 
aloue  is  that  this  remedy  brings  every  case,  however  small,  direct 
to  the  High  Court,  neglectiiig  the  considei-ation  that  in  the  ordiu- 
aiy  course  the  I'cmedy  would  Ijc  by  appeal  to  an  inferior  Court. 

(•)  /.  L.  R.,  XllI  All.,  300.  (•-)  I.  L.B.,  VIH  All,  !ji8. 

{')  74,  /'.  B.,  1804. 
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1  cTillcr  then  from  tJio  ruling  in  Gliidam  Jil.ini  v.  Muhammad 
Uiissan  (^)  and  liold  tliat  an  appeal  does  lie  on  grounds  other  than 
the  decree  being  in  excess  of,  or  not  in  accordance  with,  the  award. 

It  is  next  argued  that  the  order  under  Section  52-5  is  not  a 
decree,  and  is  not  appealable  under  Section  51-0,  Civil  Procedure 
Code,  and  is  not  appealable  as  an  order  under  Section  5SS,  Civil 
Procedure  Code, 

This  question  has  been  fully  discussed  in  Satnrjil  Vert  q^  Baha- 
dur Said  V.  Dalhin  Gulab  Koer{^)  and  llusananna  v.  Linganna  {^), 
iind  Guwdn  Maguta  v.  Goivdu  !Jhagwa7i  {*),  and  for  the  reasons 
there  given  I  hold  that  the  order  is  a  "decree"  and  appeal- 
able. 

I  will  give  a  common  instance  of  what  might  be  the  effect  of 
not  allowing  an  appeal  from  an  order  to  file  an  award  under 
Section  526, 

A  decree  might  ba  passed  for  any  sum  of  money,  the  arbitra- 
tors might  have  been  bribed,  or  the  parties  might  have  practised 
fraud  on  them,  the  Court  might  have  erroneously  or  coiruptly 
decided  that  there  had  been  no  misconduct  or  no  fraud.  Such 
decisions  could  not  be  interfered  with  on  revision.  Such  decisions 
would  be  final  if  there  was  no  appeal.  It  is  difficult  to  think  that 
the  Legislature  intended  to  deny  all  remedy  in  such  circum- 
stances. 

My  answer  to  question  3  is  that  in  accordance  with  Miihaviuiad 
Waltid-ul-diii  v.  llakiman  (J'),  Saturjtt  Pertap  Bah'idur  Sahi  v. 
Vulhin  Gulah  Koer  (-),  Nandram  Daluram  v.  Nemchml  Jadav- 
chaud  (^),  llusananna  v.  Linganna  (^),  and  the  opinion  expressed  in 
Amrit  Itam  v.  Dasrat  Ham  ('),  an  appeal  lies  from  an  acceptance 
or  rejection  of  an  application  under  Section  525,  Civil  Procedure 
Code. 

Question  i  is  "  Whether  an  order  rejecting  an  application 
"  under  Section  52!-^,  Civil  Procedure  Code,  is  ai^pealable  or  not," 
and  for  reasons  given  in  answering  question  8,  I  hold  that  it  is 
appealable. 

Chatterji,  J.  —I   concur  with  the  view  of  the  learned  Chief     lOtJi  June  1901. 

Judge  on  the  first  and   socond  questions,   taking  the  order  laid 

down  in  his   judgment.     As   they   have  been  most   exhaustively 

dealt  with  by  him  I  do  not  think  it  necessary  to  give  my  reasons 

in  detail. 

(')  74,  /'.  R.,  1894.  V)  I.  L.  R,  JXII  Mad.,  290. 

{■')  I.  L.  R.,  XXIV  Cede,  4G0.         (')  I.  L.  R.,  XXV  Calc,  757. 
(»)  I.  L,  R.,  XVIII  Mad.,  423.         ('"')  I.  L.  R.,  XVII  Bom.,  357. 
(7)  I.  L.  R.,  XVII  Al'..,  21. 
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With  reference  to  Section  523,  Civil  Procedure  Code,  I  am 
disposed  to  tliink  that  the  remarks  about  it  contained  in  Narai'n 
Das  V.  Manohar  Lai  (^)  were  due  to  inadvertence.  The  question 
was  not  referred  to  the  Full  Bench,  and  the  previous  authorities 
of  this  Court  bearing  on  it  were  in  favour  of  the  Court  having  a  . 
plenary  power  to  consider  all  manner  of  objections  to  the  filing  of 
the  agreement.  The  argument  used  about  the  applicant  being  able 
to  institute  a  regular  suit  which  applies  only  to  awards  bears  out  my 
impression.  Alma  Bam  v.  Jamita  (=*),  and  Bam  Battan  v.  Bof<akha 
Mai  (3)  are  in  support  of  the  view  that  the  Court  is  competent  to  go 
into  and  decide  objections  raised  by  the  party  opposing  the  filing  of 
the  agreement,  and  is  not  compelled  to  throw  out  the  application, 
because  the  execution  of  the  agreement  is  not  admitted  or  its  validity 
or  correctness  is  impugned.  In  fact  applications  under  Sections  523 
and  525  though  analogous  in  many  respects  do  not  stand  exactly 
on  the  same  footing.  There  is  no  section  like  Section  526  ai)plic- 
able  to  the  former,  and  there  is  no  other  remedy  for  the  applicant. 
To  hold  that  the  mere  alleging  of  certain  grounds  of  objection  to 
the  iiling  of  the  agreement  must  necessarily  lead  to  the  rejection 
of  the  petition  would  reduce  Sections  523  and  524  to  a  dead  letter, 
and  place  the  petitioner  at  the  mercy  of  his  opponent.  The 
provisions  of  these  sections  would  bo  a  farce  and  become  a  mere 
trap  for  litigants  to  waste  their  time  and  njonoy  on  applications 
of  this  nature.  There  is  no  weight  of  authority  in  favour  of  the 
construction  put  on  Section  523  by  the  Full  Bench  in  1893,  and  I 
have  iio  difficulty  in  holding  that  such  a  construction  is  erroneous, 
and  that  when  cause  is  shown  by  a  party  against  the  filing  of  an 
agreement  to  refer  to  arbitration  under  Section  523,  the  Court's 
jurisdiction  is  not  at  once  ousted,  but  it  has  full  power  to  inrpiirc 
into  the  objections  and  to  decide  whether  they  arc  coirect  or 
otherwise. 

As  regards  Section  525.  The  arguments  in  respect  of  Section 
523  to  a  great  extent  apply  to  it  also.  I  have  no  desire  to  repeat 
the  reasoning  of  the  Calcutta  High  Court  in  Muhammad  Wahid- 
ud-din  v.  Hakiman  (^)  and  of  the  learned  Chief  Judge,  but  I  have 
no  doubt  that  Section  525  stands  by  itself,  and  is  not  controlled  by 
Section  526,  and  that  the  Court  has  full  power  to  decide  whether 
the  conditions  mentioned  in  the  former  section  as  requisite  for  the 
entei-tainment  of  an  application  under  it  exist  or  not,  and  is  not 
])recludcd  from  doing  so  by  the  mere  denial  of  the  opi)osing  party. 
In   Narain  JJas   v.   Manohar   Lai  (^)  the  section  was  read  as  if  i(. 


(')  21,  P.  R.,  1898.        (=>)  49,  P.  /?.,  1803. 

(•-)  134,  P.  li.,  1888.       (')  /.  L.  R.,  XXV  Cede,  1o7. 
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ran :  "  Wlien  it  is  admiltei  that  a  matter  has  been  referred  to 
"arbitration,  &c."  vide  remarks  of  Spankio,  J.,  in  Ilussomi  Bihi  v. 
Muhsan  Khan  (i).  The  last  was  a  case  under  Section  327,  Act 
VIII  of  18.59,  so  that  the  controversy  is  of  old  standing,  and  it  is 
difficult  to  understand  that  if  this  had  been  tlxe  intention  of  the 
Legislature  words  to  that  effect  would  not  have  been  used.  The 
plain  meaning  of  the  words  appears  to  me  to  be  that  the  Court 
has  authority  to  see  whether  the  conditions  provided  in  the  section 
exist  or  not,  and  before  accepting  the  contrary  view  I  should  re- 
quire clearer  indications  that  the  true  intention  was  different  from 
what  the  actual  words  primarily  convey.  Section  526,  as  shown 
in  the  Calcutta  judgment,  is  meant  to  come  into  jilay  when 
ihe  Court  finds  that  the  conditions  required  in  Section  525  are 
fulfilled,  and  applies  only  to  the  award.  A  literal  construction 
of  it  leads  to  the  absurd  conclusion  pointed  out  by  the  leai-ned 
Cliief  Judge  which  is  just  the  reverse  of  what  is  contended  for  by 
iliose  who  support  the  restricted  scope  of  Section  525.  I  have  on 
ilio  whole  no  difficulty  in  accepting  the  view  of  the  learned  Chief 
Judge  with  i'esj)ect  to  Section  525,  and  with  him  would  reply  to 
the  first  and  second  questions  in  the  affirmative. 

In  taking  up  the  consideration  of  the  third  and  foui'th  ques- 
tions I  approach  more  debatc<able  ground,  ard  find  considerable 
difficulty  in  coming  to  a  conclusion  with  any  degree  of  confidence. 
I  propose  to  consider  the  subject  matter  of  these  questions  under 
two  heads — (1)  wdiether  a  decree  passed  under  Sections  525,  526, 
Civil  Procedure  Code,  is  appealable,  and  (2)  whether  orders  re- 
jecting applications  to  file  a  reference  to  arbitration  under  Section 
528  or  an  award  of  private  ai'bitrators  under  Section  525  are  open 
to  appeal?  Decrees  falling  under  the  first  head  substantially  stand 
on  the  same  footing  in  respect  to  appeal  as  decrees  passed  on 
awards  given  on  a  reference  to  arbitration  in  Court.  Under  this 
head  will  also  fall  decrees  pa?scd  on  awards  given  on  a  iefercr.ce 
made  a  lule  of  Court  under  Section  52.3  on  Ihe  application  of  a 
party,  though  this  point  has  not  been  referred  1o  this  Full  Bench. 
There  is  no  doubt  that  there  is  no  essential  difference  between  de- 
ciees  passed  on  successful  applications  under  either  of  the  two  sec- 
tions. This  may  also  be  affiimed  of  orders  rejecting  applications 
under  either  section. 

Now  as  i-egards  appeals  lying  from  decrees  based  on  awards 
given  in  Court.  The  light  of  appeal  was  held  to  be  barred  except 
as  to  the  points  specified  in  Section  522,  Civil  Procedure  Code,  by 
the  Pull  Bench  decision  of  this  Court,  Ghulam  Jihini  Khan   v.    Mu- 

(')  J.  L,R.,I  AIL,  156. 
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hammad  Hussan  {^).  Sir  Moredytli  Plowden  delivered  a  yeiy 
learned  judgment  on  that  occasion,  the  reasoning  of  whicji  was  im- , 
plicitly  accepted  by  his  brother  Judges.  I  always  feel  greaj;  difB- 
dence  in  advancing  an  opinion  opposed  to  that  of  the  late  learned 
Senior  Judge,  but  in  this  instance  I  have,  the  support  of  all  thot 
High  Courts  in  India,  and  possibly  the  tacit  approval  of  their  Lord,- 
ships  of  the  Piivy  Council.  That  all  the  High  Courts  allow  an  ajp-,. 
peal  from  a  decree  based  on  an  award  of  ai'bitrators  on  grounds, 
extraneous  to  the  award  was  pointed  out  by  Mr.  Justice  Rivaz. 
who  ultimately  gave  his  adhesion  to  the  view  of  the  Senior  Jucjgp. 
on  the  ground  that  the  judgments  quoted  by  him  did  not  discttss 
the  question  whether  the  intention  of  the  Legislature  in  fi*aming 
the  stringent  wording  of  Section  522,  Civil  Procedure  Code,  was 
not  that  that  section  should  be  read  literally  and  Section  622  ro- 
soj'ted  to  where  defects  and  ii-regularities  in  the  reference  on  thp; 
arbitration  proceedings  require  to  be  remedied. 

Since  the  date  of  the  Full  Bonch  decision  other  decisions  liave 
been  pronounced  by  the  High  Courts  on  the   question   under   con- 
sideration in  which  the  same  view  has  again  been  affirmed,  e*g.;iho  . 
Full  Bench  judgment  of  the  Madras  High  Court   in  nusn.nanna   vv 
Linganna,  (^)  Saturjit   Pertap   Bahadur'  Sahi-  v.    Bidhin    Gulah 
Koer  (•^).    I  confess  also  that  the   argument  as   regards   I'esort   to 
Section  622,  Civil  Procedure  Code,  for  redress  of   defects   and   ir- 
regularities does  not  strike  me  as  convincing.     For  example,   sup- 
pose the  party  dissatisfied  with  the  award  objects  that   the   refer- 
ence was  made  without  authority,  or  that  his  consent  was  obtained 
by  fraud,  or  that  the  arbitrators   were   deceived,    and   the   Court'- 
decides  against  the  objector,  I  am  unable  to   sec   how   the   High' 
Court  can  give  him  relief  under  Section  622,  particularly  after  the 
interpretation  put  upon  the  scope  of   that   section  by    their  Lord- 
ships of  the  Privy  Council  in  Amir  Hassan    Khan  v.    Shea    Bakhsh 
Singh    (').     The  marked  change  in  the   language  of    Section    5'^,3, , 
of  the  present  Code  fi-om  that  of  Section  325  of  Act   VHI  of    185& 
may  indicate  a  new  departure  on  the  part  of   the  Legislature,   and 
this  argument  of  the  late  Senior  Judge  is  of  great   force   and   de^ 
serves  careful    consideration,   but  it   stands   almost  by   itself   aud 
derives  little  strength  from  that  about  the  increase  of  the  powers^ ol 
revision  of  High  Courts  under  Section  622  as  compared  with  tlp,se 
])0S9es.sed  by  them -under  Section  o5  of  Act  XXHI  of  1861. 

The  principle  underlying  the  judgments  of  the    High   Courts 
which  hold  that  an  appeal  from  a  decree   based  on   an   award   of 


{')  74  P.  n.  1S94.  (')  /■  L.R.,  XXIV  Calc,  40,0. 

(^)  I.  L.  R.,' XVIII  Mad.,    123.  (')  /.  L.  li.,  XI  Cede.,  G. 
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arbitrators  under  Chapter  XXXVII  of  the  Code  is  allowable  on 
grounds  extraneous  to  the  awaixl  appears  to  be  that  Section  522 
is  meant  merely  to  lay  down  that  there  can  be  no  interference  on 
appeal  with  decides  based  on  awards  on  the  merits,  except  within 
the  limits  mentioned  in  that  section.  This  rule  applies  to  private 
awaixis  whether  pleaded  in  bar  of  a  claim,  or  made  the  basis  of 
one.  It  is  certainly  difficult  to  say  why  the  change  was  made,  and 
it  is  not  permissible  to  look  to  the  debates  in  the  Legislative  Coun- 
cil, the  statements  of  objects  or  reasons  or  the  reports  of  select 
committee  for  an  explanation.  But  as  very  pertinently  pointed  out 
by  Mr.  Justice  Subrarnania  Ayyar  in  Has  manna  v.  Liiu/anna  ('), 
if  a  regular  suit  is  brought  on  the  award  the  decree  though  in 
accordancD  with  the  award  is  appealable  on  such  gi*ounds  as  that 
there  was  no  submission  to  arbitration  or  valid  award,  though 
thei-e  can  bo  no  interference  with  the  subject  matter  of  the  arbitra- 
tor's decision  if  the  award  otherwise  holds  good,  and  there  is  no 
apparent  reason  why  a  porson  who  in  a  proceeding  under  Section  • 
o2o  has  a  decree  passed  against  him  in  accoiHianco  with  a  private 
awai^d  should  be  placed  in  a  different  position.  I  can  conceive  of 
none,  and  the  argument  applies  with  equal  force  to  decrees  based 
on  awards  made  in  references  to  arbitration  through  Coni^t  in  a 
pending  suit.  If  the  language  of  Section  522  does  not  absolutely 
forbid  it,  decrees  under  Chapter  XXXVII  of  the  Code  should  be 
placed  on  the  same  footing  as  decrees  on  awards  in  a  regular  suit. 
There  is  no  essential  distinction  ia  this  respect  between  the  two 
and  no  sound  reason  for  making  the  difference,  whereas  it  would 
lessen  the  unpopularity  of  proceedings  under  the  Chapter  with 
suitors  and  facilitate  resort  to  the  shorter  and  less  exjiensive  pro- 
cedure under  Sections  523  and  525  if  the  distinction  is  obliterated. 

The  wording  of  Section  522  does  not  absolutely  preclude  the 
reading  I  have  put  on  it,  and  there  is  a  great  preponderance  of 
authoi-ity  in  support  of  it.  The  reading  adopted  by  the  last  Full 
Bench  which  I  may  observe  was  contrary  to  the  opinion  of  a  pre- 
vious Full  Bench,  see  Cheto  Mai  v.  Malmo  Mai  (*),  places  liti- 
gants in  proceedings  under  Chapter  XXXVII  in  a  more  disadvan- 
tageous position  than  those  in  other  provinces.  I  should  be 
disposed  to  interpret  the  section  in  accordance  with  the  construc- 
tion put  on  it  in  other  parts  of  India  and  restore  that  which  was 
in  vogue  in  this  province  itself  before  the  judgment  in  Ghuhim 
Jilanl  Khnn  v.  Muhammad  Uussan  (")  was  passed.  I  agree  with 
the  learned   Chief   Judge  that   it   is   a   di.stinct   disadvantage   to 


(M  I.  L.  R.,  XVIlIMad.,42^.  (")  4,  P.  i?.,  188?. 

(^)  74,  P.  R;  1894. 
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occupy  an  isolated  position  in  matters  of  this  kind,  though  I  do  not, 
of  course,  for  a  moment  mean  tliat  we  should  be  led  by  any  sucli 
consideration  to  blink  the  plain  language  of  the  Legislature.  I 
am  also  disjiosed  to  think  that  this  view  can  bo  fairly  assumed  to 
have  the  indirect  support  of  their  Lordships  of  the  Privy  Council. 
Section  521,  Civil  Procedure  Code,  lays  down  that  no  award  shall 
be  valid  unless  filed  within  the  time  fixed  by  the  Court.  This, 
however,  is  not  a  ground  mentioned  in  Section  522,  or  one  on 
which,  if  the  reading  of  it  by  the  Full  Bench  of  1894  is  correct, 
an  appeal  can  bo  allowed.  In  CJncha  Mai  v.  Hari  Jtam  {'^)  the 
District  Judge  of  Farrukhabad  entertained  an  appeal  on  this 
ground,  and  an  appeal  was  filed  from  his  order  i-eversing  the  decree 
of  the  first  Court  based  on  ths  award  in  the  High  Court  of- the 
N.-W.  P.  The  learned  .Judges  entertained  the  appeal  and  dis- 
missed it  holding  District  Judge's  view  to  be  correct.  In  Raja  Har 
Narain  iSingh  v.  Chaudhraiii  Bliagwant  Koer  and  another  (^) 
there  was  a  similar  defect,  but  the  High  Court  after  entertaining 
an  appeal  held  that  it  had  been  cared.  There  was  a  further 
appeal  to  the  Pi-ivy  Council,  and  their  Lordships  decided  that  the 
objection  was  fatal,  and  quoted  the  judgment  first  cited  with 
approval.  The  question  of  an  appeal  lying  under  Section  622  was 
no  doubt  not  before  their  Lordships,  but  they  must  have  been 
cognizant  of  that  section  and  of  the  fact  that  decree  of  the  first 
Coui't  had  been  set  aside  on  appeal.  I  therefore  would  regard 
this  jiidgment  as  affording  an  indication  thut  their  Lordships  did 
not  regard  an  appeal  from  a  decree  on  an  award  as  obviously 
inadmissible  under  that  section.  We  are  told  that  the  question  is 
now  before  their  Lordships,  and  I  should  have  been  very  glad  to 
wait  for  their  judgment  had  wo  possessed  any  information  about 
the  date  of  hearing. 

I  would  thus  hold  a  decree  passed  on  an  award  made  on  a 
reference  in  Court  in  a  pending  suit  or  in  an  application  under 
Section  523  or  tiled  in  Court  under  Sections  525,  52G  as  api)ealable, 
Section  522  notwithstanding,  on  grounds  impeaching  the  reference 
or  the  legality  of  the  award,  or  in  otlier  words,  extraneous  to  the 
award.  It  is  not  absolutely  necessary  hero  to  decide  whether 
grounds  of  misconduct  or  corruption  of  the  arbitrator  and  the  like 
can  come  within  the  scope  of  the  appeal,  but  I  am  disposed  to 
think  that  they  are  if  my  reading  of  the  true  import  of  Section 
522  is  I'ifht,  as  they  certainly  can  be  urged  in  an  appeal  in  a 
regular  suit.  I  see  no  reason  why  suitors  of  both  classes  should 
not  be  i)laced  on  the  same  level,  and  it  is  most  expedient  tlint 
they  should  be. 

(')  I.  L,  li.,  nil  All,,    548.         (»)  7.  I.  li.,  XIII  All.,  300, 
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Coming  now  to  the  second  head,  I  am  of  opinion,  on  the  whole, 
that  orders  rejecting  applications  under  Sections  23  and  525  are 
appealable.  These  applications  involve  two  things — (1)  a  prayer 
that  a  particular  mode  of  investigation,  i.e.,  of  procedure,  may  be 
adopted,  and  (2)  that  a  substantive  right  in  issue  between  the 
parties  may  be  decided  in  this  manner.  The  adjudication  is  in 
the  first  instance  confined  to  the  question  of  procedure,  and  there- 
fore the  rejection  of  the  application  may  be  said  not  to  be  a  decree ; 
but  the  definition  of  decree  in  Section  3  cannot  be  said  to  exclude 
the  final  order  passed  in  such  cases,  and  both  sections  provide  that 
the.  application  shall  bo  registered  as  a  suit  between  the  parties. 
The  view  I  have  generally  taken  above  about  proceedings  under 
Chapter  XXXVII  and  regular  suits  on  awards  indirectly  favours 
appeals  in  cases  of  this  kind  also,  and  if  an  appeal  is  not  allowed 
to  the  unsuccessful  applicant  under  Section  523  he  is  without  a 
remedy,  and  loses  a  valuable  right  to  have  a  dispi^to  settled  in  an 
expensive  and  expeditious  manner.  The  latest  authorities,  e.g., 
Muhammad  Wahid-ud-din  v.  Hakiman  (^)  and  Gowdti  Magata 
and  another  y.  Gow  lu  Bh'igw in  <.ind  others  {^)  are  in  favour  of 
this  view,  and  I  am  prepared  to  follow  them. 

I  would  accordingly  answer  all  the  questions  referred  to    the 
Full  Bench  in  the  affirmative. 

Madde,   J.— I  fully  concur  that   all  the   questions  referred  l2f^  June  1901. 
should  bo  answered  in  the  affirmative.     The  points  so  exhaustively 
examined  in   the  foregoing  judgments   appear  to  me  to   admit    of 
uQ  other  solutions  than  those  arrived  at. 


No.  85. 

Before  Mr.  Justice  Chatter ji  and  Mr.  Justice  Maude. 
Z ARIF  KH A N ,  - ( Plaintiff),— APPELLANT, 

Versus 

AMIR  KHAN  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  631  of  1897. 
Custom— Inheritance— Pathans  of  Desa  in  the  Chach  ilaqa  of  the   Rnval- 
pindi-Bistrict-  Special  family  custom -Burden  of  proof. 

'Held,  that  a  party  relying  upon  a  special  family  custom,  such  as  that 
diil'y  bhe  son  of  the  last  owner,  viz.,  the  fittest  or  the  eldest,  succeeds  to  the 
#hole  estate,  the  others  getting  only  maintenance,  must  prove  that  such 
custom  was  ancient,   invariable  and  definite. 


Appellate  Side, 


(')  I.  L.  B.,  XXr  Calc,  757.         (=>)  I.  L.  B.,  XXII  Mad.,  299, 
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Held,  on  the  evidence,  the  acts,  of  the  principal  defendant,  the  manner 
of  succession  to  the  estate,  and  the  sliares  enjoyed  by  members  of  the 
family  at  different  tinnos,  that  such  custom  even  if  ib  was  once  in  force  has 
been  abrogated  or  abandoned,  and  that  the  family  was  bound  by  the 
ordinary  rule  of  inheritance,  i,  e,,  equal  succession  of  all  the  sons. 

liamalahghmi  Anur>al  v.  Siva7iantha  Pcrumnl  Sethuroyar  ('),  Bhau 
Nannji  Utpat  v.  Sundrahai  (^),  EaJ  Kishen  Singh  v.  Ramjoy  Surma 
Mazoomdar  (^),  Joicala  Balihsh  v.  Dharam  Sivgh  {'*),  and  Hakim  Khan  v,  Gul 
Khan  {'),  followed. 

First  aj'feal  from  the  decree  of  W.  Chevis,  Esquire,  iJistrict  Judge, 
liuivalpindi,  dated  22vd  Fehmaiy  1897. 

Madan  Gopal,  for  appellant. 
Harris,  for  respondents. 

The  facts  are  suflBciently  given  in  the  judgment  of  the  Court, 
which  was  delivered  by 

l^th  May  190\ .  Chatterji,  J.    (Maddr,  J.,  concurring).— The  parties   in  this 

case  are  Pathans  of  Desa  in  the  Chachh  ilaqa  of  the  Rawalpindi 
District.  Genealogical  trees  showing  their  relationship  inter  se 
and  other  members  of  the  family  are  given  on  pages  9,  11  and  42  of 
the  printed  paper  book.  Defendants  Nos.  1  to  7  and  9  are  descended 
from  ^Muhammad  Khan.  Defendant  No.  8,  Samandar  Khan,  is 
Muhammad  Khan's  brother's  son,  while  Nos.  10  and  11  are  carpen- 
ters who  are  said  to  have  got  some  land  by  gift  from  the  princi- 
pal defendant  No.  1,  Amir  Khan.  The  rights  of  the  last  three 
are  not  in  dispute  in  this  Court.  Samandar  Khan  got  one-sixth 
share  of  the  entire  land  entered  in  Muhammad  Khan's  name  by 
gift  from  him  in  1870,  and  the  plaintiff  does  not  challenge  it, 
but  claims  only  one-sixth  of  the  whole,  and  not  one-fifth,  which 
he  would  be  entitled  to  if  the  entire  property  is  treated  as  belong- 
ing to  Muhammad  Khan  at  the  time  of  his  death. 

The  plaint  alleges  that  the  whole  land  is  still  joint,  that  in 
1886,  on  the  death  of  Muhammad  Khan,  Amir  Khan  and  the 
other  defendants  entered  into  an  agreement  to  the  effect  that  the 
former  would  retain  possession  for  life  of  the  five-sixth  share  that 
remained  to  the  deceased  after  the  gift,  each  of  his  brothers  main- 
taining himself  on  the  produce  of  20  bigh'is  of  land  to  bo  set  apart 
for  him,  and  that  plaintiff,  then  a  minor,  was  no  party  to  the  said 
agreement,  and,  after  i-cciting  certain  gifts  made  out  of  his  share 
by  defendant  No.  1  in  favour  of  defendants  Nos.  9, 10  and  11,  which 
are  said  to  be  invalid,  but  are  not  the  subject  of  this  suit,  winds   up 

(')   U  M'KK  I.  A.,  570.  (')  I.  L  n.,  I  Gale,  18t3  P.  C. 

(*)  11  BMm.  U.  0.  B.,  219.  (')   10  Moo.  I.  A.,  511,  537, 

(■')  /.  L.  R,  nil  Calc,  836, 
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by  claiming  possession  of  1,118  itaua^s,  3  mar?a.<  of  land,  the  defi- 
ciency in  plaintiff's  one-sixth  share,  he  having  110  hanals,  4  inarlas 
already  in  his  possession. 

Samandar  Khan,  defendant  No.  8,  disclaimed  any  interest  in  the 
suit.  Khoshal  Khan,  for  himself  and  as  guardian  ad  littni  of  de- 
fendants Nos.  6  and  7,  admitted  the  claim.  Defendants  Nos.  2,  3 
and  4  appear  not  to  have  entered  appearance  in  the  first  Court.  The 
i-eal  defendant  was  Amir  Khan,  the  eldest  son  of  Muhammad  Khan, 
who  pleaded  that  the  whole  property  left  by  his  father  descended 
to  him  by  family  custom,  the  other  sons  being  merely  entitled  to 
maintenance,  and  that  the  agreement  of  1886  was  for  plain- iff 's 
benefit,  and  he  should  therefore  be  held  bound  by  it,  but  that  if 
he  was  not,  it  was  not  binding  on  Amir  Khan  also,  and  plaintiff 
could  only  take  maintenance  and  not  a  sliai-e. 

The  Court  below,  the  District  Judge  of  Rawalpindi,  fixed 
three  issues.  The  last  was  whether  the  suit  is  barred  by  the  de- 
cision of  Sardar  Balwant  Singh,  Additional  District  Judge,  dated 
17th  December  1891,  in  a  suit  between  the  parties.  This  was 
found  in  plaintiff's  favour,  and  the  question  is  not  raised  again  in 
this  Court.  As  regards  the  two  other  issues  the  Judge  found  that 
the  p.irties  are  governed  by  a  special  family  custom  under  wliich 
tlie  eldest  son,  or  the  fittest,  succeeds  to  the  whole  estate,  the 
others  getting  only  maintenance,  and  that  plaintiff  is  not  entitled 
to  the  share  claimed.     He  accordingly  dismissed  the  suit. 

The  plaintiff  contends  on  appeal  that  the  custom  is  not  proved 
on  the  evidence,  and  is  besides  not  certain  and  aucient  according  to 
defendants'  own  shewing. 

According  to  the  Paticai  i's  statement,  the  descendants  of 
Fattch  Khan,  brother  of  Nur-uUa  Khan,  father  of  Muhammad 
Khan,  hold  about  275  kanals,  19  marlas  of  land,  of  Nur-ulla  Khan's 
descendants,  the  grandsons  of  his  son  Habib  Khan,  have  275  kanalt, 
6  mirlas,  the  sons  of  Shah  Nawaz  Khan  123  kana-s,  13  marlas, 
those  of  Arsala  Khan  152  kanab,  19  marlas  excluding  the  gift  to 
Samandar  Khan,  and  the  sons  of  Sharif  Khan  187  kanals,  16 
marlas.  The  Patwari  also  deposes  that  the  descendants  of  11am 
Khan,  brother  of  Nur-ulla  Khan's  grandfather,  hold  ou\ j 2  ghumaos, 
I  kanal,  10  marlas.  Muhammad  Khan  had  7,370  kanals,  2  marlas 
recorded  in  his  name  in  the  Regular  Settlement. 

The  parties  are  Muhammadan  agriculturists  of  Y/estern 
Punjab,  and  the  ordinary  rule  of  inheritance  among  them  is  that 
of  equal  succession  of  all  the  sons.  The  custom  set  up  is  a  special 
family  custom.     It  is  incumbsnt  therefore  on  Amir  Khan  to  prove 
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that  the  custom  is  ancient  and  invariable  by  cleai'  and  unambi- 
gaous  evidence.  "  It  is  only  by  means  of  such  evidence,  "  remark- 
ed their  Lordships  of  the  Privy  Council  in  Ramalakshmi  Ammal 
\.  Sivanantha  Perumal  Sethriroyari}),  "that  the  Courts  can  be 
"  assured  of  their  existence,  and  that  they  possess  the  conditions 
"  of  antiquity  and  certainty  on  which  alone  their  legal  title  to  re- 
"  cognition  depends."  See  also  Bhau  Nana/i  Utpat  v.  Sundrabai 
(*),  and  the  cases  therein  cited.  In  Baj  Kishen  Singh  v.  Bavijoy 
Surma  Mazoomdar  (S),  their  Lordships  said  :  "  It  is  of  the  essence 
"  of  family  usages  that  they  should  be  certain,  invariable  and 
"  continuous."  These  are  cases  among  Hindus,  but  the  principles 
laid  down  are  of  general  application.  Indeed  among  Muhamma- 
dans,  if  strict  Muhammadan  Law  were  followed,  there  would  be 
more  difficulty  in  proving  a  custom  in  derogation  of  the  law, 
Jowala  Bakhsh  Y.  Dhar am  Singh  {^),  Bakim  Khan  v.  Gul  Khan 
and  others  {^). 

The  evidence  in  this  case  is^moagre  and  does  not  extend  be- 
yond the  time  of  Muhammad  Khan.  What  is  said  about  the 
history  of  the  family  bafore  it  is  ut  best  vague  tradition,  as  none 
of  the  witnesses  who  depose  to  it  is  sufficiently  old  to  be  able  to  say 
anything  from  personal  knowledge.  In  fact  the  only  witness  vrlio 
attempts  to  give  any  evidence  on  the  subject  is  the  defendant  Amir 
Khan,  who  must  ba  speaking  from  hearsay,  and  whose  evidence 
must  of  course  be  received  with  caution.  There  is  no  ancient  do- 
cument throwing  light  on  the  affairs  of  the  family  before  Muham- 
mad Khan.  The  oral  evidence  is  quite  insufficient  to  prove  any- 
thing definite  in  favour  of  Amir  Khan's  contention. 

The  litigation  that  has  taken  place  from,  time  to  time  among 
members  of  the  family  from  1862  to  1891  makes  it  clear  that  Mu- 
hammad Khan  got  the  bulk  of  the  family  property  and  claimed 
to  do  so  as  Khan,  and  asserted  that  this  was  the  family  custom. 
The  lower  Courts  repeatedly  held  that  this  custom  was  established, 
and  decided  in  Muhammad  Khan's  favour  on  that  ground,  but,  as 
the  District  Judge  points  out,  the  Chief  Court  steadily  refused  to 
come  to  any  such  finding.  In  the  last  order  they  passed,  viz.,  on 
11th  December  1893,  they  studiously  I'efrained  from  expressing  any 
opinion  on  the  question.  In  the  case  of  1876  between  Mansur 
Khan,  &c.,  plaintiffs,  and  Muhammad  Khan,  defendant,  Mr. 
Perkins,  the  Commissioner  of  Rawalpindi,  found  that  the  custom 
was  not  established,  as  it  was  not  shown  "  to  bo  ancient  or  iuvari- 


(')  14  Moo.  I.  A.,  570.  (3)  I.  L.  B.,  I  Gale,  186. 

(«)  II  Bom.  II.  G.  B.,  249.        {*)  10  Moo.  I.  A.,  511,  537. 
C)  /.  L.  B.,  VIII  Gale,  826. 
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"  able,  but  rather  the  reverse,  "  though  he  also  gave  reasons  for 
holding  it  invalid.  In  the  Chief  Court  the  plaintiffs'  suit  was 
dismissed  on  different  grounds  by  the  Judges  composing  the  Bench 
which  heard  the  appeal,  Mr.  J  ustice  Lindsay  holding  that  plaintiffs 
had  no  cause  of  action  during  Muhammad  Khan's  lifetime,  and 
Mr,  Justice  Campbell  that  the  claim  was  barred  by  Muhammad 
Khan's  adverse  possession.  It  is  true  that  Arbab  Lashkar  Khan, 
Extra  Assistant  Commissioner,  who  first  tried  the  case,  found  in 
favour  of  the  custom  set  up  by  Muhammad  Khan,  but  this  was 
not  upheld  by  eitber  Judge.  The  other  cases  are  summarized  in 
the  judgment  of  the  District  Judge,  but  in  none  of  them  was  a 
binding  decision  given  as  to  custom,  though,  as  already  stated, 
expressions  of  opinion  in  its  favour  occur  in  almost  all  the  judg- 
ments. In  J  afar  Khan,  Sfc.  v.  A  mir  Khati,  ^'c,  decided  by  the 
Deputy  Commissioner  and  Settlement  Officer,  Rawalpindi,  on  2nd 
January  1863,  the  brothers  of  Muhammad  Khan  and  certain 
other  members  of  the  family  were  ranged  on  his  side  and  the 
Court  dismissed  the  plaintiffs'  claim  to  ancestral  share,  but  the 
finding  is  not  quite  clear  as  regards  the  custom,  and  it  cannot  in 
any  case  conclude  the  question  as  between  the  parties  to  this   suit. 

There  are  also  the  statements  of  Muhammad  Khan  in  the  case 
of  1862-63  and  the  deposition  of  Mir  Hamza  in  1883  in  the  Court 
of  Pandit  Thakar  Das,  Extra  Assistant  Commissioner,  in  the  suit 
of  Mansur  Khan,  &c.,  against  Amir  Khan,  &c.  But  in  my  opinion 
these  statements  are  not  admissible  in  evidence.  Section  32  (4) 
of  the  Evidtoco  Act  does  not  apply  to  them  because  (1),  the 
matter  they  refer  to  is  not  one  of  public  or  general  intei-est,  as  it 
affects  a  single  family,  and  (2)  they  were  not  in  any  case  made 
before  the  controversy  arose.  Muhammad  Khan  was  merely  de- 
posing in  support  of  his  sole  right  under  the  custom  against  mem- 
bers of  the  family  claiming  shares  under  the  ordinaiy  rule  of  in- 
heritance. As  regards  Mir  Hamza  he  also  gave  evidence  in  a 
dispute  substantially  of  the  same  kind  as  is  involved  in  the  present 
suit.  The  decisions  in  the  previous  cases  are  admissible  as 
evidence  of  custom  under  Section  13  of  the  Evidence  Act,  but 
their  value  and  bearing  has  already  been  discussed. 

We  have  it  from  the  statement  of  the  Patwari  and  the  entries 
in  the  Revenue  Record  that  the  descendants  of  Nur-uUa  Khan 
have  various  quantities  of  land  in  their  possession,  though  in  every 
instance  such  land  is  very  much  less  than  that  held  by  Muhammad 
Khan.  It  would  seem  that  at  one  time  the  whole  land  of  the 
family  was  joint,  and  that  the  other  members  have  had  their 
several  portions  divided  off  from  Muhammad  Khan,     See  judgment 
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of  Pandit  Thakar  Das,  page  24  of  the  piinted  paper  book,  in 
which  the  records  of  these  partitions  are  mentioned.  These  records, 
so  far  as  they  go,  do  not  support  the  case  set  up  by  Amir  Khan, 
viz.,  that  only  one  son  of  the  last  owner,  vi^.,  the  fittest  or  the  eldest, 
succeeds  to  the  whole  property  and  gives  maintenaftce  to  the  other 
sons  and  their  descendants,  but  rather  goes  some  way  to  show 
that  the  former  gets  the  bulk  of  the  inheintance  and  the  latter 
small  fractions. 

Again,  Habib  Khan  was  the  eldest  son  of  Nur-ulla  Khan,  but 
there  is  no  rational  explanation  why  he  was  passed  over  in  favour 
of  Muhammad  Khan.  Najira  Khan,  son  of  Habib  Khan,  was  the 
first  to  come  to  British  territory  after  the  downfall  of  the  Sikh 
monarchy  and  to  claim  the  family  inheritance.  He  stated  in  a 
suit  brought  by  Sadulla  Khan  against  him  that  he  was  acting  as 
agent  for  his  uncle  Muhammad  Khan.  He  died  soon  after,  and 
Muhammad  Khan  coming  to  the  village  was  appointed  Lamlardar 
and  got  possession  of  the  family  lands.  It  is  quite  as  probable 
that  Muhammad  Khan  having  become  a  person  of  repute  and 
influence,  in  foreign  territory,  Najim  Khan  thought  that  a  claim 
backed  by  his  name  would  receive  more  consideration  from  the 
British  authorities,  their  rule  being  recently  established,  than  one 
preferred  on  his  own  behalf,  as  that  under  family  custom  Muham- 
mad Khan  became  the  head  somehow  and  Najim  Khan  in  making 
his  statement  merely  recognized  this  fact. 

It  is  also  conceivable  that  in  a  time  of  trouble,  when  there  was 
no  strong  and  well-ordered  government  to  rule  over  the  country, 
the  family  had  to  hold  together,  to  combine  their  possessions  and 
resources,  and  to  be  led  by  the  most  capable  man  among  them. 
This  would  not  necessarily  create  a  custom  of  devolution  of  pro- 
perty in  the  family  enforcible  in  a  Court  of  law  when  a  regular 
and  orderly  Government  capable  of  affording  adequate  protection 
of  life  and  property  has  been  established.  The  remark  would  bo 
still  more  true  in  the  case  of  a  ruling  Chief,  as  Nur-ulla  Khan  was 
said  to  be  in  the  Sikh  times.  The  rules  of  succession  to  chiefship 
do  not  necessarily  govern  the  devolution  of  larivato  property  in  a 
Chief's  family.  It  must  be  shown  that  su'ch  propei-ty  has  been 
subject  to  the  same  rules  for  a  sufficient  length  of  time  and  without 
variation  before  these  rules  can  be  accepted  as  binding  in '  a  Court 
of  law.  In  this  case  there  is  evidence  at  best  of  Muhammad  Khan 
having  had  possession,  but  the  ground  of  his  succession  is  not  at 
all  made  clear. 

The  custom  set  up  is  also  not  an  invariable  or  a  definite  one. 
The  District  Judge  says  that  the  custom   was   not  primogeniture 
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pure  and  simple,  but  that  regard  was  paid  to  fitness  also,  and  more 
to  it  than  primogeniture  in  troublous  times.  This  is  how  he  would 
account  for  the  succession  of  Muhammad  Khan.  Muhammad 
Khan  also  in  his  statements  in  1863  said  something  to  tho  same 
effect,  and  admitted  that  his  sons  might  bo  passed  over  in  favour 
of  others  if  not  fit.  It  is  not  possible  for  a  Court  of  law  to  make  a 
selection  on  these  principles  and  to  give  elfect  to  a  custom  so 
lacking  in  definiteness. 

Another  point  to  be  borne  in  mind  is  that  the  family  is  not 
shown  to  be  an  important  or  ancient  one  :  nothing  is  known  before 
Nur-uUa  Khan's  time,  and  definite  information  is  available  only- 
after  the  return  of  Muhammad  Khan  to  British  territory,  which 
took  place  less  than  fifty  years  ago.  It  is  unusual  to  find  a  special 
custom  regulating  the  law  of  inheritance  in  such  a  family  under 
such  circumstances. 

It  is  further  a  fact  damaging  to  the  defendant's  case  that  on  the 
death  of  Muhammad  Khan  he  entered  into  an  agreement  with  his 
brothers  that  he  would  hold  possession  for  life,  giving  them  small 
quantities  of  land  for  maintenance,  and  that  on  liis  death  they 
would  divide  the  estate  in  equal  shares.  This  greatly  weakens 
the  probative  force  of  hh  evidence,  feeble  and  indefinite  as  it 
otherwise  is. 

It  was  laid  down  by  their  Lordships  of  the  Pi'ivy  Council  in 
Raj  Kishen  Singh  v.  Eamjoy  Surma  Mazoomdar  (^)  that  assum- 
ing the  custom  to  have  existed  once,  it  was  capable  of  being  put 
an  end  to  or  of  falling  into  disuse.  The  manner  the  land  in 
dispute  has  been  held  since  1 886  appears  to  show  that  the  custom, 
if  it  was  once  in  force,  has  been  abrogated  or  abandoned.  The 
defendant  obtained  possession  over  the  whole  only,  by  virtue  of  the 
agreement  of  the  brothers  which  might  be  treated  as  one  in  the 
nature  of  a  family  compromise.  Such  a  compromise  being  governed 
by  special  equities  ought  to  be  maintained  as  far  as  possible.  The 
plaintiff  is  admittedly  no  party  to  it,  but  he  may  point  to  it  as 
showing  that  at  best  the  alleged  custom  has  come  to  an  end  as 
far  as  his  adult  uncles  are  concerned,  and  that  it  clearly  illustrates 
the  weakness  of  defendants'  evidence  and  the  futility  of  his 
contention. 

For  the  foregoing  reasons  I  am  of  opinion  that  the  defendant. 
Amir  Khan,  has  failed  to  prove  a  special  family  custom  by  which 
he  is  entitled  to  succeed  to  the  entire    estate   left   by    Muhammad 


(1)  I.L.  R,,  I  Calc,  186. 
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Khan,  and  that  plaintiff  therefore  should  succeed  in  his  suit.  I 
would  accordingly  accept  the  appeal  and  decree  his  claim  with 
costs  throughout. 

Appeal  allowed. 


No.  86. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Robertson. 
i  IMAM  DIN,— (Plaintiff),— APPELLANT, 

Appbliate  Side,    i  Versus 

I     GHULAM  MUHAMMAD  AND  OTHERS,— (Defendants),- 
RESPONDENTS. 

Civil  Appeal  No.  526  of  1897. 

Custom  — Pre -emit  ion — Kucha  Chahidc  Sau-aran,  molialla  Qazi  Sadar-ud- 
din,  guzar  Rara  in  the  city  of  Lahore, 

Pound,  that  the  custom  of  pre-emption  does  not  exist  in  respect  of 
sale  of  houses  in  Jcucha  Rang  Mahal,  which  is  a  part  of  kucha  Chabuk 
Sawaran,  otherwise  known  as  kucha  Kakkazaian,  mohalla  Qazi  Sadr-ud-din, 
guzar  Rara  in  the  city  of  Lahore. 

Held,   that  the   law   of  pre-emption  requires   a  certain  stringency   in  ' 
deciding  the   question  of  the  existence  of  such  a  custom   in  a  city  or   sub- 
division thereof,  and  does  not  permit  a  finding  in   its  favour  simply  on  the 
ground  that  it  exists  in  the  neighbouring  sub-divisions  if  there  is  no  instance 
in  the  quarter  in  which  the  disputed  property  is  situate. 

Raman  Mai  v.  Bhagat  Bam  (i) ;  ThaJcar  Das  v.  Muhammad  Bahhsh  (*)  ; 
Saudagar  Mai  v.  Aman  Singh  (^)  ;  Natha  Singh  v.  Billa  Singh  (•>),  followed. 

Ftirther  appeal  from  the  decree  of  W.  0.  Clarh,  Esquire,  Divisional 
Judge,  Lahore  Division,  dated  2nd  February  1897. 

Ishwar  Das,  for  appellant. 

Parker  and  Clark,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 
15th  May  1901.  Chatterji,  J. — This  is  a  suit  for  pre-emption  of  a  house  or 

stable  lying  to  the  east  of  the  building  called  Rang  Mahal,  which 
is  now  the  Mission  School  in  the  city  of  Lahore.  It  belonged  to 
,  the  Municipality  and  was  sold  by  auction  in  1885,  and  purchased 
by  Pandit  Rikhikesh.  On  25th  August  1893,  Pandit  Bansi  Lai, 
son  of  Pandit  Rikhikesh,  sold  it  to  Ghulam  Muhammad,  defendant 
No.  1,  for  Rs.  2,000. 

On  8th  August  1894,  the  present  suit  was  lodged  by  the 
plaintiff,  Imam  Din.  The  allegations  in  the  plaint  which  require 
to  bo  noticed  here  arc — 


(>)     17  P.  B.,  18.9a.  (3)  70    P.  B.,  1899. 

(»)  100  P.  B.,  1892.  C)  58    P.  J2.,;i900. 
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(1)  That  the  house  was  erroneously  described  in  the  deed  of 

sale  as  situate  in  ^?fzar  Rang"  Mahal,  whereas  it  was 
really  situate  in  guzar  Chhajja  Diwani,  mohalla 
Sayad  Nizam-ud-din,  Bokhari. 

(2)  That  plaintiff's  house  and  that  claimed  open  in  one  and 

the  same  direction. 

('•])  That  the  price  was  fixed  in  bad  faith  and  only  Rs. 
804,  aiid  not  Rs.  2,000  stated  in  the  deed,  were  paid. 
The  vendee  denied  (1)  that  the  house  was  situate  in  guzar  , 
Chhajja  Diwani,  (2)  that  there  was  any  custom  of  pre-emption  in 
this  or  in  other  mohaHas  of  guzar  Rara,  and  asseited  that  (3) 
the  price  was  fixed  in  good  faith  and  Rs.  2,000  were  actually 
paid,  and  the  real  mohalla  of  the  house  was  Qazi  Sadar-ud-din» 
The  pleas  of  tb.e  vendor  were  substantially  the  same. 

In  replication  plaintiff  insisted  that  the  mohalla  of  the  house 
was  correctly  stated  by  him  and  that  pre-emption  also  prevailed 
iu  mohalla  Qazi  Sadar-ud-din. 

The  real  points  in  issue  were  - 

(1)  In  what  sub-division  of   the  city   of   Lahore   was  the 

house  in  suit  situate  ? 

(2)  Whether  the  custom  of  pre-emption   prevailed  in   such 

sub-division  ? 

(3)  Was  the  price  fixed  in  good  faith  r 

(4)  If  not,  what  was  the  market  value  of  the  house  ? 

At  the  trial,  the  plaintiff  attempted  to  show  that  the  house 
was  situate  in  the  guzar  and  mohalla  named  by  him  in  the  plead- 
ings. The  defendant- vendee  tried  to  establish  his  own  alleo-ations 
and  further  to  prove  that  the  street  or  kucha  on  which  it  opens  is 
kucha  Chabuk  Sowar  an. 

The  first  Court  found  that  the  price  was  fixed  in  good  faith 
and  paid  in  fvill,  that  the  plaintiff's  statements  as  to  the  guzar  and 
mohalla  of  the  house  were  not  made  out,  that  the  house  was  situate 
in  kucha  Chabuk  Sawaran,  guzar  Rara,  and  that  the  custom  of 
pre-emption  was  not  shown  to  i  revail  therein.  It  accoi'dingly 
dismissed  the  suit. 

The  Divisional  Judge  also  held  that  the  plaintiff's  allegations 
as  to  the  y»(2ar  and  mohalla  of  the  house  Avere  not  proved,  and 
that  defendants'  statement  that  the  house  is  situated  in  quzar  Rara 
mohalla  Qazi  Sadar-ud-din,  kucha  Chabuk  Sawaran,  was  correct 
and  that  no  custom  of  pre-emption  was  shown  to  exist  in  the  latter 
mohalla  and  street.     He  dismissed  the  appeal. 
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The  evidence  as  to  the  true  name  of  the  quarter  of  the  city  in 
which  the  house  is  situated  is  conflicting  and  the  contradictions 
arise  partly  from  bias  or  want  of  knowledge  of  the  witnesses,  and 
partly  from  the  boundaries  of  the  mohallan  and  guzars  of  Lahore 
being  vague  and  indefinite.  The  plaintiff,  however,  has  to  show 
that  the  concurrent  finding  of  the  two  Courts  below  is  erroneous. 

We  observe   that  in    1886,    after  a   piolonged  inquiry,  hiclia 
Chabuk  Sawaran  was  found  by    Mr.  (now  Sir  Charles)  Ecc,  ihen 
Divisional    Judge    of    Lahore,    to  be  included   in    moJialla    Qazi 
Sadar-ud-din,     We   see   no    reason  to  dissent   from  this   view    as 
well  as  from  the  other   conclusions  of  Mr.  Eoe,  as   to  the   portions 
of  the  city  included   in  that  mohaUa,    and  no  decision   to  Ihe  con- 
traiy  has  been  cited  by  the   plaintiff.     We  also  observe   from   the 
enlarged  map  filed   by  plaintiff     tliat  kurha  Chabuk   Sawaran   is 
shown  therein  as  commencing   nearly  in  front  of  the  Bang    Mahal 
running  to  a  considerable  distance  to  the  notth,  east  and  south  and 
rounding  back  to  the  east  of  plaintiff's  own  house  on  the  strength 
of  which  he  sues  for    pre-emption.     1  he  Z?(c/< a  on  which  the  house 
in  dispute  is  situate  is   a  blind  alley  and   terminates  at  plaintiff's 
house.     It   is  probable   that    kucha    Chabuk    Fawaran,   which   is 
-clearly  a  long  street,  begins  at   the  western  comer  of  Bang  Mahal 
and  not  from  the    middle  of  the   blind  alley,  but  whether  this  be 
BO  or  not,  this  alley  called  hucha  Rang    Mahal   is  apparently  part 
of  the   former    hncha.     It  has  been  found    that   plaintiff's   house 
and  that  of  his   witness  Abdul   Eahim,  which  lie   at  the  back   of 
the   disputed  house,   open  on   kucha  Chabuk    Sawaran.     This   is 
borne  out  by  the  deeds  referred  to  by  the  Divisional  Judge,  which 
were  executed  long  before  the  present  controversy  arose,  one  of  them 
Ixjing   an   instrument   of   mortgage   by   the   grandfather  of    the 
plaintiff  himself.     Plaintiff's  house   is   situated  therefore  in  kucha 
Chabnk  Sawaran,  otherwise  called  kucha  Kakkazaian,  and  it  can- 
not be  held  to  be  in  another  viohalla  merely  because  one  of  its  doors 
opens  on  the  blind  alley   next  to  the  house   in  dispute.     If   Kucha 
Hang  Mahal   is  a  different  mohalla,   plaintiff  having  a   house   in 
Kucha  Chabuk    Sawaran  could  not   claim   pre-emption,    but   the 
probability  is  that  the  former  is  included   in  the  lattei'.     It  is   also 
not  at  all  likely  from  its  position  in  the  map  that  the  Rang  Mahal 
and  the   houses    opening  on  the    blind    alley    belong  to    another 
mohalla,  Sayad  Nizam-ud-din,  Bokhari,  or  Chhajja    Divvani,  fi-om 
which   it  is  entirely   cut  off  by  dead  walls,   while;   kucha   Chabuk- 
Sawaran  opens  into  the  alley.     The  plaintiff's  contention   appears 
to  us  to  be  wholly  untenable.     At  all  events  we  see  no   adequate 
reason  to  distui-b  the  concuri^ent   finding  of  the  two  lower   Courts 
on  the  question  of  the  locality  of  the  house. 
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Tlio  next  point  for  determination  is  wlietlier  tlie  custom  of 
pre-emption  has  been  sliown  to  exist  in  the  sub-division  in  which 
the  house  is  situate.  The  omis  of  proving  this  lies  entirely  on  the 
plaintiff.  His  counsel  refers  to  instances  in  other  and  neighbour- 
ing mihallas  and  contends  that,  even  if  this  house  be  held  to  be 
situate  in  mohalla  Qazi  8adar-ud-din,  these  instances  suffice  to 
establish  the  custom.  He  finds  fault  with  the  dictum  in  Human 
Mai  v.  Bliagat  Bam  (^)  and  Thakar  Das  v.  Muhammad  Bakhnh  (■■*), 
to  the  effect  that  instances  in  other  viohallas  may  be  relevant 
evidence,  but  are  not  by  themselves  sufficient  to  prove  the  custom. 
He  relies,  inter  alia,  upon  ceiiain  observations  of  Sir  JMeredyth 
Plowden  in  Nauni  Mai  v.  Sheo  Nalh  (^)  No.  64,  Punjab  Record, 
1887,  page  133. 

The  view  taken  in  11 1 man  Mai  v.  Bliagat  Bam  (^)  has  been 
appixjved  in  later  cases,  e.g.,  tyaudagar  Mai  v.  Aman  Singh  (^)  and 
Natha  Singh  v.  Billa  Singh  (^),  and  counsel  complains  that  the 
fir^t-named  judgment  has  set  the  current  against  the  reception  in 
evidence  of  instances  in  other  mohallns  to  prove  the  custom.  It 
does  not  appear  necessary,  in  view  of  our  finding  on  the  nature  and 
bearing  of  the  instances  cited  in  this  case,  to  discuss  this  point  at 
length.  We  simply  leave  it  on  record  that  we  see  no  cogent  ground 
to  differ  from  the  view  taken  in  Unma-i  Mai  v.  Bhagat  Bam  (^). 
The  question  whether  the  custom  exists  in  a  particular  mohalla  or 
not  is  no  doiibt  a  question,  of  fact  and  not  of  law,  and  any  opinion 
of  Sir  Meredyth  Plowden  is  entitled  to  the  highest  weight.  We 
think,  however,  that  the  pre-emption  law  appears  to  require  a  cer- 
tain stringency  in  coming  to  a  finding  as  to  the  existence  of  the 
custom  in  a  city  or  sub-division  thereof,  which  hardly  allows  the 
inference  in  favour  of  it  to  be  drawn  if  there  is  no  instance  in  the 
quarter  in  which  the  disputed  property  is  situate.  If  the  locality 
is  fixed  with  certainty,  which  is  not  always  an  easy  matter,  and 
no  instance  of  pre-emption  is  found  therein,  and  neverthe- 
less the  custom  is  held  to  exist  simply  beause  it  is  found  in  other 
quarters,  is  not  its  cxiatGnce  joresuuied  ?  But  Section  11  appears 
to  forbid  any  such  pre-emption  being  drawn  and  to  require  the 
custom  with  all  its  incidents  to  be  shown  to  exist,  which  may  be 
interpreted  to  mean  affirmatively  proved.  The  section  does  not 
lay  down  anything  about  the  mode  of  proof  which  is  regulated  by 
the  Evidence  Act,  but  construing  it  so  as  to  give  full  effect  to  its 
provisions,  it  appears  to  us  to  exclude  a  presumption  in  favour  of 
the  custom  under  the  above  circumstances  and  also  to  forbid  such 


(')     17P.  E.,  1895.  (')  64     P.  iJ.,  1887. 

(^)  100   P.  K,  1892.  C)  70    P.  R.,  1899. 

(5)  58  P.  R.,  1900. 
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a  presumption  being  held  sufficient  by  itself  to  support  a  finding  in 
favour  of  tbe  existence  of  the  (Custom  where  no  evidence  is  forthcom- 
ing of  the  exercise  of  the  right  of  pre-emption  within  the  mohalla 
of  the  disputed  property.  On  the  other  hand  there  is  no  doubt  that 
the  inference  drawn  from  instances  in  the  mohalla  may  be  materially 
sti-engthened  by   others  in  the   neighbouring   sub-divisions. 

The  mere  admissibility  of  a  piece  of  evidence  is  not  invariably 
conclusive  of  its  being  sufficient  by  itself  to  support  the  conclusion 
it  suggests.  By  way  of  analogy  we  may  adduce  one  illustiation. 
Under  Section  30  of  the  Evidence  Act  the  confession  of  a  co-accused 
at  the  same  trial  may  be  taken  into  consideration,  but  it  is  not 
sufficient  without  other  evidence  to  suppoit  the  conviction  of  the 
accused. 

In  any  case  it  cannot  be  denied  that  the  section  is  intended 
to  I'equire  stringency  of  proof  as  regards  the  right  of  pre-emption 
in  towns,  and  the  practical  effect  of  this  construction  is  indistin- 
guishable from  that  laid  down  in  the  decisions  impugned. 

In  the  present  case  there  is  no  need  to  act  on  the  principle 
discussed  above.  The  fixing  of  the  locality  of  the  house  makes  it 
incumbent  on  the  Court  first  of  all  to  consider  the  instances  within 
that  locality.  There  are  two  cases  of  pre-emption  in  viohalla 
Qazi  Sadar-ud-din,  one  of  1874,  the  facts  of  which  aie  different 
and  very  special,  and  another  of  1888,  which  was  settled  by 
arbitration  as  to  the  price,  no  question  of  custom  being  decided  or 
apparently  raised.  They  are  noticed  by  Colonel  Marshall  in  his 
judgment,  dated  16th  May  1892,  in  the  case  of  Muhammad  Baklish 
i\  Mohan  Lai  iu  which  the  custom  was  found  hot  to  exist  in 
mokalta  Qa/i  Sadar-ud-din.  In  the  case  of  1886,  Katu  Mai  v. 
Har  Dyal,  the  question  of  custom  was  fully  inquired  into  and 
decided  in  the  negative  by  Mr.  Koe.  In  the  third  case,  which 
related  to  another  hucha  of  Qazi  Sadar-ud-din,  the  finding  was 
a""ainst  the  existence  of  the  custom.  Thus  there  are  three  well- 
contested  and  well-considered  decisions  by  the  Courts  of  the  Com- 
missioner and  Divisional  Judge,  in  one  of  which  the  finding  was 
upheld  by  the  Chief  Court,  against  the  existence  of  the  custom  of 
pre-emption  in  the  sub-division.  Against  these  there  are  two 
judgments  of  Courts  of  first  instance  whose  special  features  have 
already  been  noticed.  There  can  be  no  hesitation  in  coming  to  a 
conclusion  adverse  to  the  plaintifl:  on  these  facts,  and  this  is  what 
the  lower  Courts  have  done.  The  instances  in  other  mohallus 
cannot  displace  the  above  inference.  At  best  it  can  only  be  said 
that  the  decisions  as  to  custom  ai'o  conflicting  and  that  the  indica- 
tions of  the  existence  of  the  custom  are  not  clcai\  in  which  case  also 
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the  plaintiff's  claim  must  fail.     Wo  have  no  difficulty  therefore  in 
accepting  the  findinf^  of  the  lower  Courts  on  this  point  also. 

It  is  unnecessary  to  discuss  the  question  of  piice. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  87. 

Before  Mr.  Justice  Chatterji. 

SUNDAR  MAL  AND  OTHERS —(Plaintiffs),— 
APPELLANTS. 

Versus  ^  Ai.pellatk  Side. 

SAWAN  SINGH  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  1129  of  1899. 

Pre-cmptiun — Sale  of  occupancy  right  to  a  tenant  with  riglitts  of  occupancy 
in  the  village— Suit  for  pre-emption  by  landlords  of  the  holdinj  who  did  not 
proceed  under  the  provisions  of  Section  53  of  the  Tenancy  Act,  1887  — Superior 
rigld^— Punjab  Laws  Act,  1872,  Section  12. 

An  old  tenant  who  had  under,  the  Wajib-ul-avz  full  power  of  alienation 
sold  hia  occupancy  liolding  to  another  tenant  with  rights  of  occupancy  in 
the  village,  the  landlords  of  the  holding  tiled  a  suit  for  pre-emption.  The 
vendees  contended  that  they  being  the  tenants  with  rights  of  occupancy 
in  the  village  have,  under  the  last  clause  of  Section  12,  priority  over  them, 
as  the  pre-emptors  who  were  the  landlords  of  the  holding  had  not 
proceeded  under  Section  53  of  the  Tenancy  Act. 

Held,  that  as  the  operatim  of  Section  53  of  the  Tenancy  Act  was 
excluded  by  Sectiq.n  111,  the  entry  in  the  Wajib-ul-arz  being  tantamount 
to  an  agraement  under  Section  112,  the  last  clause  of  Section  12  of  the 
Punjab  Laws  Act  could  net  apply,  and  the  parties  are  relegated  to  (heir 
position  under  the  first  clause  of  that  Section  by  which  the  landlords  have 
a  superior  right  of  pre-emption. 

Further  appeal  from  the  decree  of  H.  A.  Hose,  Esquire,  Additional 
Divisional  Judge,  Ferozepore  Division,  dated  2iith  July  1899. 
Lai  Chand,  for  appellants. 
Ishwar  Das,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows : 

Chatterji,  .1. — My  previous  judgment  of   9th   August    1900     18th  Mai/  190]. 
shows  the  object  of  the  remand  to  the  Divisional  Judge. 

The  learned  Judge  now  finds  that  the  land  is  situate  in  three 
pattis,  or  rather  thulas,  in  two  of  which  plaintiff  holds  land  while 
the  vendee  has  none  in  any.  Counsel  for  the  respondent  objects 
to  this,  and  says  that  the  so-called  thulas  are  not  real  subdivisions 
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of  the  village,  but    after   seeing   the    Settlement   record  I   cannot 
agree  with  him,  and  over-rule  the  contention.  - 

Another  point  urged  is  that  the  village  is  pattidari,  i.e.,  held 
on  ancestral  shares,  and  that  as  a  collateral  relation,  defendants 
are  entitled  to  preference.  The  point  appears  to  have  been  i-aiscd 
in  a  vague  form  in  the  lower  Courts,  but  the  first  Court  says  that 
the  exact  relationship  was  not  stated,  and  it  appears  that  no 
sufficient  evidence  has  been  produced  to  establish  it.  It  is  too 
late  now  to  ask  for  an  inquiry  on,  or  for  an  opportunity  to  prove, 
the  allegation. 

The  last  point  on  which  stress  is  laid  by  the  respondent  is  that 
he  is  an  occupancy  tenant  in  the  village,  and  as  such  has,  under  the 
last  clause  of  Section  12  of  the  Punjab  Laws  Act,  priority  over  all 
proprietors  except  the  landlords  of  the  holding  in  case  they  proceed 
under  Section  5H  of  the  Tenancy  Act.  The  plaintiffs  are  such 
landlords,  but  they  have  not  proceeded  under  Section  53. 

The  clause  in  question  does  not  absolutely  exclude  claims  by 
persons  falling  under  the  first  five  clauses  of  Section  12,  though  it 
gives  prioi-ity  to  those  who  come  under  the  sixth  and  seventh 
clauses.  Hazaii  v.  ha  ami  oth-'Ts  (^)  In  this  case,  however,  Section 
53  of  the  Tenancy  Act  appeal's  to  have  no  operation.  The  seller  is 
an  old  tenant,  and  under  the  Wajlb-ul-arz  has  full  power  of  aliena- 
tion. There  is  no  dispute  between  the  parties  as  to  the  tenant 
being  of  this  class-  This  being  so,  the  operation  of  Section  53 
appears  to  be  excluded  by  Section  111,  the  entry  in  the  Wnjih- 
ul-arz  being  tantamount  to  an  agreement  under  Section  112.  The 
last  clause  of  Section  12  of  the  Punjab  Laws  Act  only  applies 
where  Section  53  of  the  Tenancy  Act  applies,  the  first  part  being 
intended  to  save  the  rights  of  the  landloi'd  under  the  latter  section. 
The  rights  of  the  two  other  classes  only  aiise  where  the  landlord 
refuses  or  neglects  to  exercise  that  right ;  and  on  no  other  contin- 
gency. As  the  landlord  here  cannot  exercise  the  right,  it  appeal's 
to  follow  on  the  foregoing  reasoning  that  the  rights  of  the  othei'S 
under  the  last  clause  of  Section  12  of  the  Laws  Act  do  not  come 
into  existence,  or,  in  other  words,  the  whole  clause  is  inopeititive. 
The  paiiies  then  are  relegated  to  their  position  under  the  first 
pai-t  of  Section  12,  and  possess  lights  of  pre-emption  in  the  order 
l)rovided  therein.  The  defendants,  vendees,  thus  as  pi'Oi)iictors  in 
other  thulai  or  tenants  with  right  of  occupancy  aic  postponed  to 
the  plaintifF. 

No  other  point  was  argued  at  the  hearing  or  appears  to  call 
for  notice.     The  question  of  pi-ico  was  not  jiressed,  and  though  the 

(•)  106  P.  B.,  1882. 
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first  Court  omitted  to  frame  an  issue  as  to  good  faith,  I  observe 
that  so  large  a  sum  as  Rs.  197  is  said  to  have  been  paid  at  home 
as  earnest  money,  which  is  unusual.  The  onjis  of  proof  of  pay- 
ment of  the  full  sum  would  lie  on  the  vendees,  and  the  valuation 
made  by  the  first  Court  was  lightly  held  to  be  correct  by  the 
Divisional  Judge.  I  do  not  think  therefore  that  the  case  should 
be  further  prolonged  for  an  inquiry  as  to  good  faith  at  this  stage. 

I  accept  the  appeal  and  restore  the  decree  of  the  first  Court, 
but  the  parties  will  pay  their  own  costs  in  this  and  in  the  Division- 
al Court. 

Appeal  alloiced. 

No.  88. 

4r  Bpfovfi  Mr.  Justice  Beitl. 

MIR  ZAMAN  KFii\N  AND  OT  BEES,-(^^AlM•lF^s),— 
APPELLAN'jS. 

Appellate  Side. 

Versus 

MDSSAMMAT  GHULAM  FATIMA,— (Defenpakt),— 
RESPONDENT. 

Civil  Appeal  No.  1141  of  1900. 

Ire-emptton — "  Sale  " — Assignwott  of  imiiu  vable  jroperly  by  husband 
to  wife  in  lieu  of  her  dower, 

A  husband  transferred  hi.s  immovablt^  property  tci  his  wife  in  lieu  of 
her  dower,  tlie  value  of  tlie  property  purportinpr  to  be  transferred  being 
considerably  in  excess  of  tlie  amount  of  dower  due.  Held,  that  such  transfer 
was  not  a  sale,  but  to  a  great  extent  a  gift,  and  was  therefore  not  subject 
to  pre-emption. 

Fida  All  v.  iluzaffar  AU  (i),  distinguished. 
Further  afpenl  from  the   decree  of   Major    E.   Inglis,    Bivj^ionnl 
Judge,  Peshawar  Divuun,  dated  2oth  July  1900. 
Lai  Chand,  for  appellants. 
Ram  Bhaj  Datta,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows : — 

Rkid,    J.— The    first  question   for  deci.sion   is   whether  pre-     2^fh  May  190\. 
cmption  exists  in  respect  of  a  transfer  of  immovable  property  by 
a  husband  to  his  wife  in  lieu  of  her  dower  under  the  circumstances 
.stated  in  the  judgments  of  the  Courts  below. 

The  question  has  been  dealt  with  in  Civil  Appeal  No.  34  of 
1897,  in  which  judgment  was  delivered  on  the  14th  November  1900, 
and  I  see  no  reason  to  dissent  from  the  decision  therein  arrived  at. 

The  bearing  of  the  judgment  of  Mahmad,  J.,  in  Fida  Ali  v. 
MtiZnffiir  AH  C*),  on  facts  which  are  practically  on  all-fours  with 

(>)  /.  L.  B.,  V  All,  65.         {^)  I.  L.  B.,  V.  All.,  65. 
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tlie  facts  in  this  case,  was  considered  in  that  judgment.  The 
plaintiffs-appellants  in  the  present  case  alleged  that  the  land  in 
suit  was  worth  far  more  than  the  dower  debt,  which  they  alleged 
to  be  Rs.  200,  and  a  gold  mohar,  and  the  reasons  I'ecorded  in  Civil 
Appeal  No.  84  of  1897  for  holding  that  the  transfer  was  not  subject 
to  pre-emption  apply  to  this  feature  also  of  the  present  case,  the 
appellants  having  expressed  their  willingness  to  pay  Rs.  600  for 
the  land  in  suit.  The  pleader  for  the  appellants  relies  on  the 
Allahabad  case,  above  cited,  M?tZ  Ghand  and  another  v.  Mansa 
Bam  and  others  (^),  Haj'i  Muhammad  v.  Mussammat  Bakhio  and 
another  C*),  and  Sayad  Ahmad  Shafi  v.  Mussammat  Bunyadi 
Begnm  (•^),  but  nothing  contained  in  these  judgments  appeal's 
to  me  to  be  a  gi'ound  for  dissenting  from  Xo,  34  of  1897. 
Dower  is  dou.btless  a  debt  due  from  the  husband  to  the  wifiPbut 
the  definition  of  sale  in  the  Transfer  of  Property  Act,  Avhich  has 
been  accepted  as  applicable  to  suits  for  pre-emption  in  this  Province 
other  than  those  under  Muhammadan  Law,  differs  widely  from 
the  definition  under  Muhammadan  Law,  and  although  transfers 
for  a  debt  due  have  been  held  to  be  subject  to  pre-emption  in  this 
Province,  no  element  of  gift  was  present  in  those  cases.  A  trans- 
fer by  a  husband  to  his  wife  in  lieu  of  dower  differs  widely  from 
a  transfer  by  a  creditor  to  a  debtor  who  has  not  a  claim  on  tlio 
transferor  independent  of  the  debt  due. 

For  these  reasons  I  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
NoTK.— The  case  No.  34-  of  1897  cited  in  the  above  judgment   is  noted 
below : — 


Before  Mr.   .Tustice  End  and  Mr.  .Justice  Hants, 

C  SIRAJ  DIN,-  -(Plaintiff),— APPELLANT. 

ArPELtiATE  Side,  j  Versus 

^  ILAM  DIN,— (Defendant),— RESPONDENT. 

Civil  Appeal  No.  34  of  1897. 

Lakhshmi  Narain,  for  respondent. 

14//i  Novouhei-  1901,  Reid,   J. — The   facta   of   this  case  are  stated  in  the  jndgments  of  tlio 

Courts  below,  and  need  not  be  repeated. 

On  the  evidence  we  arc  satisfied  that  the  value  of  the  property  in 
suit  i.^  c  jnsiderably  in  excess  of  the  consideration  expressed  in  the  deed 
alleged  by  the    plaintiff-appellant  to  be  a  deed  of  sale. 

The  appellant's  argument  that  an  incnr)ibranco  on  the  property  of 
Rg.  150  must  be  discharged  by  the  purchaser,  and  tlial  the  consideration  is 
thorefcre    in    excess   of   the   snni  expressed  is,  in  our  opinion,   against  his 


(')  157  P.  R.,  1883.  («)  54  P.  /?.,  1889. 

(=)  88  P.  R.,  1891. 
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contention  tluit  the  transaction  is  a  sale.  Had  thero  been  a  sale  we  Bhould 
have  expected  to  find  a  condition  for  the  discharge  of  incumbrances  in  the 
deed  of  sale. 

The  words  "  hai  v:aferolcht  "  were  probably  inserted  by  the  writer  of 
the  deed  as  a  matter  of  form,  and  do  not  express  the  intention  of  the 
executant. 

The  facts  in  Fida  AU  v.  Miizaffar  AU{^)  are  distinguishable  from  those 
before  us. 

In  that  case  the  transfer  was  for  Rs.  2,000  out  of  Rs.  2,500  due  as 
dower,  while  in  tlie  case  before  us  the  value  of  the  property  purporting 
to  be  transferred  considerably  e.^ceods  the  dower. 

Moreover  the  definition  of  sale  under  Muhammadan  Law,  on  which 
Mahmi^^  J.,  based  his  decision,  differs  widel}'  from  the  definition  of  sale 
in  the  Wansfer  of  Property  Act,  and  although  that  Act  does  not  apply  to 
this  province,  the  definition  may  be  accepted  in  suits  under  the  Punjab 
Laws  Act.  The  appellant  claims  under  that  Act,  and  does  not  claim  under 
Muhammadan  Law. 

The  passage  from  Fida  AU  v.  Muzaffar  Ali  (^)  quoted  by  the  learned 
Divisional  Judge  is  in  point,  and  wo  concur  in  his  view  of  the  nature  of  the 
transaction,  i.e.,  that  it  was  to  a  great  extent  a  gift. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  89. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Maude. 

PREM  SINGH— (DEFENDANf),— APPELLANT,  \ 

Versus  >  Appellate  Sidb. 

LABH  SINGH  AND  OTHERS,— (Plaintiffs),—  ) 

RESPONDENTS. 
Civil  Appeal  No.  824  of  1898. 

Religious  iiutitution — MaHagetnent  of —Funds  of  the  temple — Worship- 
pers not  entitled  to  call  for  accounts  from  the  mahant  tmless  there  is  proof  of  a 
custom  or  practice  entitling  them  to  do  so — Civil  Procedure  Code,  1882, 
Section  539 — Sanction — Cotcrt  cannot  graitt  relief  outside  the  sanction. 

Where  the  plaintiffs  had  applied  for  permission  under  Section  539  of 
the  Code  of  Civil  Procedure  to  sue  to  have  a   committee   appointed   by   a  ^ 

Civil  Court  for  the  management  of  a  certain  religious  trust,  and  to  obtain 
such  other  relief  as  they  might  be  entitled  to  under  the  said  section  and 
the  Collector  had  merely  "accorded  permission." 

Held,  that  the  suit  must  be  limited  to  matters  covered  by  the  sanction, 
and  that  the  plaintiffs  were  not  competent  to  sue  for  the  removal  of  tlie 
defendant  from  the  office  of  mahant,  tho  Court  having  no  authority  to 
enlarge  tho  scope  of  the  suit  and  to  grant  any  other  reliefs  other  than 
those  included  in  the  terms  of  the  sanction. 

(1)  i^L.R.,  VAll,  65.  ~~  '~^~      ^ 
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Held,  also,  that  the  mahant  of  a  religious  institution  is  presumed  to  be 
the  manager  of  the  institution  over  which  he  presides  and  is  not  bound  to 
submit  acconnts  for  the  information  or  approval  of  the  worshippers  at  the 
shrine  unless  it  is  proved  by  evidence  that  it  is  the  custom  and  practice  of 
the  institution  for  him  to  do  so.  Civil  Courts  are  not  justified  in  forcing  a 
scheme  of  management  on  a  religions  or  charitable  institution  unless  there 
is  clear  proof  that  there  has  been  such  mismanagement  or  misconduct  as 
calls  for  judicial  interference. 

Further  appeal  from  the  decree  of  Kazi  Muhammad  Aslam,  C.M.G., 
Additional  Divisional  Judge,  Sialkot  Division,  dated  ISth 
April  1898. 

K.  P.  Roy  and  Lai  Cliand,  for  appellant. 
Madan  Gopal  and  Ishwar  Das,  for  respondents. 
The  facts  of  this  case   sufficiently  appear  from  the   following 
judgment  of 

27th  J/o?/  1901.  Maddf,  J. — This  is  an  appeal  from  a  judgment  of  the   Addi- 

tional Divisional  Judge,  Sialkot,  which  has  directed  the  removal 
of  the  defendant  Prem  Singh  from  the  office  of  maha7it  of  the  well- 
known  Sikh  shrine  of  Ber  Baba  Nanak  at  Sialkot,  and  has  con- 
firmed the  order  of  the  District  Judge  appointing  a  committee  of 
management  to  superintend  the  affairs  of  the  institution. 

The  first  objection  taken  on  furthei  appeal  to  this  Court  was 
that  the  lower  Appellate  Court  illegally  assumed  a  jui*isdiction, 
empowering  it  to  i-emove  the  mahant  and  to  appoint  a  committee 
of  management  inasmuch  as  no  valid  sanction  was  given  to  the 
plaintiffs  to  institute  the  suit,  with  reference  to  the  provisions  of 
Section  539  of  the  Code  of  Civil  Procedure.  That  section  (inter 
alia)  provides  that  in  case  of  any  alleged  breach  of  any  express 
or  constructive  trusts  created  for  public  charitable  or  religious 
pui-poses,  two  or  more  pei'sons  having  an  interest  in  the  trust,  and 
having  obtained  the  consent  in  writing  of  certain  authorities,  may 
institute  a  suit  to  obtain  a  decree  to  effect  certain  objects  mention- 
ed in  the  section.  In  this  Province  the  Local  Government  has 
authorized  Collectors  to  give  consent  under  this  section.  Accord- 
«  ingly  on  April  2nd,  1896,  the  plaintiffs,  six   in   number,   presented 

a  petition  to  the  Collector,  which  after  setting  out  certain  facts 
and  allegations  prayed  with  reference  to  Section  539  of  the  Code 
that  pei-mission  might  be  granted  to  them  to  enable  them  to  have 
a  committee  of  management  appointed  by  a  Civil  Court,  and  to 
obtain  such  other  iclicf  as  they  might  be  entitled  to  obtain  under 
the  said  section.  The  Collector  apparently  did  not  call  on  th« 
pttitioners  to  sliow  that  any  express  or  constructive  trust  existed, 
bat  passed  an  order  on  their  application  observing  that  he  had 
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informed  the  maJiant  that  he  did  not  see   how  it  would  be  possible 
to  withhold  the  necessary  permission  under  Section  539  ;  that    the 
petitioners  were  Sikhs,  residents  of  the  District,    and   as    such   in- 
terested in  the  administi-ation  of  the  trust;  and  that   the  mahant 
as  custodian  of  the  shrine  was  in  the  Collector's    opinion   answer- 
able to  the  sect  resident  in  the  district  where  the  shrine  is  situated 
for  the  administration  of   the   trust.     Then   comes   the    operative 
portion  of  the   order,  "  I  therefoi^e  consider   that    permission  must 
be  accorded,"  but  there  is  no  further   indication  as   to   the   nature 
or  extent  of  the  permission.     Thus  the  plaintiffs  did  not  specifically 
ask  the  Collector  to  give  his  consent  to  the  removal  of  the  defend- 
ant from  the  office  of    mahant  or    trustee   of    the  institution,   nor 
did  the  Collector  give  such   consent.     It  was  argued  on  behalf  of 
the  appellant  that  the  Collector's  order  is  not  a  proper  one   within 
the  scope  of  Section  539  of  the  Civil  Procedure   Code  and   there- 
fore invalid,  and  that  in  consequence  the  suit  could  not    be   enter' 
tained.     I   do   not   think   that  this   objection    can   be   accepted : 
clearly  the  Collector  intended  to  sanction  the  institution  of  a  suit, 
and  did  sanction  its  being   brought.     At  the  same  time   I    am    of 
opinion  that  the  extent  and  nature  of    the  sanction  given  must  be 
considered,  and  this  can  only  be  gathered  from  reading  the  Collec- 
tor's order  with  the  petition  presented  by  the  plaintiffs.     Nowhere 
in  that  petition  is  it  hinted,  much    less  expressed,  that  their  object 
was  the  removal  of  the  appellant   from  the  office  of  mahant,  and  I 
am  not  prepared  to  say  that  had  that  been  the  expressed  object, 
the  Collector  would  have  sanctioned  the  institution   of  a  suit   to 
attain  it,  assuming  that  such  a  suit  is  contemplated  by  the  section. 
Sayad  Hussein  Miyan,  Dada    Miyan   and    another  y.  The  Collector 
o/IiaiVa  (^)  is  authority  for  holding  that  when  sanction  is  given 
to  the  institution  of  a  suit  under  the  section  in  question,   the  suit 
must  be  limited  to  matters  included  in  the  sanction,  and  that  it  is 
not  competent  to  the  Court  to  enlarge  the  scope  of  the  suit  and  to 
grant  reliefs  other  than  those  included  in  the  teraas  of  the  sanction. 
Holding  this  view  I  am  of  opinion   that,  under  the  written  consent 
of  the  Collector,  the  respondents  were  not  competent  to  sue  for  the 
removal  of  the  appellants  from  the  office  of  mahant.     It  is,   there- 
fore,  unnecessary  to   discuss  the  question    (on  which  there  is  a 
considerable  divergence   of   opinion   in  the  rulings  of   the  High 
Courts)  whether  a  suit  will  lie  under  Section  539  of  the   Code   of 
Civil  Procedure  to  remove  a  trustee  of   a  charitable  trust :  nor  is  it 
necessary  to  determine  whether  this  suit  eould  lie  apart   from   the 
provisions   of   that   section,    for   it   has  not   been   contended   on 

(1)  I.  L.'JR.,  XXI  Bom.,  257. 
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belialf^of  ^the  respcndents  ilmt  the  (suit   dees   not  fall  -wiihin  its 
scope.  J2^:^^     ^ 

Turning  now  to  the  merits  of  the  case,  I  observe  that  the 
plaint  is  silent  as  to  any  specific  instances  of  misconduct  or 
malfeasance  on  the  part  of  the  appellant.  It  is  vaguely  stated 
that  he  misappropriates  the  income  of  the  shrine,  that  he  refuses 
to  show  any  accounts,  and  that  he  is  u^nreliable  and  hateful  to  the 
Sikhs  and  worshippers  of  the  temple. 

As  regards  the  last  allegation,  it  may  be  noted  that  in  the 
Gazetteer  of  the  Sialkot  District  it  is  remarked  that  the  shrine  in 
question  "  is  one  of  the  most  important  shrines  in  the  Province  "  ; 
it  also  appears  from  the  same  authority  that  according  to  the 
census  of  1891  there  are  in  round  numbers.  50,000  Sikhs  in  the 
district.  As,  then,  the  plaintiffs  are  only  six  in  number,  while  such 
is  the  importance  of  the  shrine,  and  so  large  the  number  of  Sikhs 
in  the  district,  there  appears  to  be  no  warrant  for  the  allegation 
in  the  plaint  that  the  mahant  has  become  hateful  to  the  Sikhs  ; 
it  is  equally  reasonable  to  suppose  that  some  private  grudge  may 
have  actuated  the  six  plaintiffs  to  bring  this  suit. 

With  reference  to  the  right  of  the  plaintiffs  to  require  the 
niahnnl  to  produce  accounts,  both  the  Lower  Courts  appear  to  me 
to  have  assumed  too  readily  that  such  a  right  must  exist.  The 
Ui  strict  Judge  has  ob.served  in  his  judgment,  '*  the  funds  of  the 
"  temple  forming  a  trust,  the  mahant  being  trustee,   he  must  be 

"  responsible  to   some  one The  responsibility   being  once 

♦'  admitted,  it  follows  that  those  having  an  interest  have  a  right 
"  to  call  for  an  account  of  the  administration  of  the  trust  funds." 
And,  similarly,  the  learned  Divisional  Judge  has  remarked,  "  if  it 
**  is  once  held  that  the  defendant   is  a  trustee  he  is   responsible   to 

*'  the  worshippers  and  contributors  for  the  trust  fund and 

"  the  plaintiffs  are  justified  in  seeing  that  the  money  is  spent  for 
••  purposes  for  which  it  is  intended." 

From  using  the  somewhat  technical  English  words  "  trust  " 
and  "  trustee,"  it  would  seem  that  the  Lower  Courts  have  uncon- 
sciously imported  into  the  case  a  consideration  based  possibly  on 
Rome  idea  of  western  legal  principles  not  necessarily  applicable  to 
the  subject  of  the  present  suit,  It  does  not  follow  tliat  because 
a  mahant  is  lu-t  the  proprietor,  but  the  manager,  of  a  religious 
institution,  therefore  ho  is  necessarily  bound  to  submit  accounts 
to  those  interested  in  the  institution.  On  the  contrary,  as  is 
pointed  out  in  para.  93  of  Sir  William  Rattigan's  ])igest  of 
Punjab  Customary   Law    (0th   edition),    so   long   as    he   retains 
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office,  he  is  presumed  to  have  the  sole  management  of  the  endow- 
ment or  institution  over  which  he  presides ;  and  their  Lordships 
of  the  Privy  Council  have  laid  down  that  the  only  law  as  to 
mahints  and  their  offices,  functions  and  duties  is  to  be  found  in 
custom  and  practice  which  is  to  be  proved  by  testimony. 
(Govardh'in  Das  Y.  Nmido  Mohan  Das  Mdhunt  Q).  In  the  present 
case  I  can  find  no  proof  that  it  has  been  the  custom  or  practice  for 
the  maliant  to  submit  for  the  information  or  approval  of  the 
woi-shippers  at  the  shiine  accounts  showing  how  the  income  of 
the  institution  has  been  expended. 

'i  he  respondents'  pleader  relied  on  certain  documents  alleged 
to  have  been  drawn  up  in  1853,  1859  and  1863,  respectively,  by 
which  it  is  said  arrangements  were  made  for  the  management  of 
the  institution,  and  which  show  that  the  ruohaid  was  entrusted 
only  with  limited  authority,  but  I  consider  it  -unnecessary  to 
examine  the  contents  of  these  documents,  for  it  has  not  been  shown 
that  they  were  ever  acted  on,  and  the  appellant  did  not  succeed 
to  the  office  of  mahant  until  many  years  subsequent  to  the  pre- 
pai'ation  of  the  latest  of  them.  I  am  unable  then  to  hold  that  the 
mere  failure  to  i^ender  accounts  is  evidence  of  malversation,  or 
constitutes  a  reason  for  interference. 

The  real  question  is  whether  there  has  been  such  misconduct 
or  incompetence  on  the  part  of  the  appellant  as  would  justify  a 
Civil  Court  in  settling  a  scheme  for  the  management  of  the 
institution.  The  question  is  discussed  at  some  length  in  the  judg- 
ment of  the  District  Judge  whose  conclusion  is  that  the  accounts 
were  not  regularly  kept  as  would  be  the  case  in  a  large  business 
firm,  but  that  one  thing  seemed  clear  that  the  mahant  personally 
could  not,  in  the  absence  of  definite  rules  to  guide  him,  be  said 
to  be  guilty  of  misappropriation.  The  Divisional  Judge  was  unable 
to  accept  this  conclusion,  and,  after  citing  certain  instances,  held 
that  the  appellant  had  misappropriated-  darbar  money  to  his  own 
uses  or  those  of  his  relatives.  The  instances,  however,  were  not 
examined  in  detail.  There  is  a  large  quantity  of  evidence  on  the 
record  o-iven  orally,  but  it  is  of  a  vague  character,  that  for  the  plain- 
tiffs alleging  various  forms  of  extravagance  to  which  the  mahant 
was  addicted,  and  it  is  difficult  to  seize  on  any  concrete  instances 
in  which  the  darb'ir  funds  can  be'said  to  have  been  wrongfully  mis- 
appropriated. It  must  be  remembered  that  the  relatives  of  the 
appellant,  such  as  Solian  Singh  and  Hazura  Singh,  who  are  alleged 
to   have   been   granted  allowances  improperly,  are  themselves  the 

(1)  11  Moo.  I.  A.,  428. 
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descendants  of  past  mahants  who  had  enjoyed  a  share  in  the  jagirs, 
-  and  there  is  nothing  repugnant  to  ordinary  ideas  in   such  matters 
in  this  country,  in  the  descendants  being  allowed  some  allowances. 

The  mohard  did  keep  accounts  for  they  were  examined  by 
the  District  Treasurer's  agent  who  was  appointed  a  commissioner 
to  examine  them.  His  i-eport  is  on  the  record,  and  he  was  also 
examined  as  a  witness.  Apparently,  out  of  Rs.  71,322  gross 
receipts,  only  a  small  sum  of  Rs.  678  was  unaccounted  for.  It  is 
not  a  difficult  task  for  counsel  to  formulate  definite  charges  of 
special  acts  of  malversation,  but  so  far  as  I  can  gather  from  the 
evidence  on  the  record  it  cannot  be  held  proved  that  the  appellant 
Tialajide  made  an  improper  use  of  any  of  the  fands  which  came 
into  his  hands  as  manager  of  the  shrine.  There  is  no  proof  of  any 
i^ecognized  custom  strictly  limiting  his  powers  of  spending  the 
income  ;  his  duty  no  doubt  was  to  maintain  the  shrine  and  dispense 
its  charities,  but  what  disinterested  evidence  there  is  is  in  favour 
of  the  view  that  the  affairs  of  the  institution  have  been  administered 
by  the  appellant  with  efficiency  and  to  the  general  satisfaction.  I 
do  not  think  then  that  a  sufficient  case  has  been  made  out  for  in- 
terference. It  is  not  the  policy  of  Government  to  interfere  with- 
out good  reasons  in  questions  pertaining  to  the  management  of 
religious  or  charitable  institutions,  and  in  my  opinion  a  Civil  Court 
is  not  justified  in  forcing  a  scheme  of  management  on  an  institu- 
tion unless  there  is  clear  proof  that  there  has  been  such  mismanage- 
ment or  misconduct  as  calls  for  judicial  intei-ference.  In  the  pre- 
sent instance  I  do  not  think  that  there  is  such  proof.  I  would  there- 
fore accept  the  appeal,  and  dismiss  the  plaintiffs'  suit  with  costs. 

'iOih  May  1901,  Ghatterji,  J. — I  concur  generally  in  the  foregoing  judgment 

and  i^^  ■    pting  the  appeal  and  dismissing  the  plaintiffs'  suit. 

\qj^  Appeal  alloived. 

No.  90. 

Before  Mr.  Justice  Ghatterji. 

BHAGWANA  AND  OTHERS,-(Dependants),— 
APPELLANTS, 
Versus 
HANWANTA,— (Plaintiff),— RESPONDENT. 
Civil  Appeal  No.  956  of  1898. 
Custom — Pre-emption — Pre-emption  on  sale  of  shop — Hisnar  City. 
Found,   that  th'i   custom  of  pre-emption  in  respect  of  sale  of  8hop8 
exists  in  the  tovvn  of  Hiasar, 


Appellatk  Side. 
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Further  appeal  fro7n  the  decree  of  A.  E.  Hurry,  Esquire,  Diciswnal 
Judge,  Feroztpore  Division,  dated  I9th  April  1898. 

Durga  Das,  for  appellants. 

Ganpat  Rai,  foi'  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Chatterji,  J. — No  objections  have  been  filed  to  the  retur-n  of     27th  May  190]. 
the  Divisional  Judge  which  is  in  respondent's  favour.     The  District 
Judge  gave  no  opinion  as  he   ought  to  have  done.     But  the  Local 
Commissioner  has  given  his,  and  I  do  not   think    it   necessary   to 
return  the  case  to  supply  the  omission  of  the  District  Judge. 

Though  the  appellant  has  filed  no  objections,  I  have  heard 
his  pleader.  His  argument  is  that  the  case  stands  where  it  was 
at  the  time  of  remand,  that  the  locality  of  the  shop  does  not  form 
a  special  sub-division,  and  that  thd  custom  must  be  proved  for  the 
whole  town  as  regards  shops. 

I  concur  with  the  Divisional  Judge  and  the  Local  Commis- 
sioner that  the  mohalla  of  the  shop  in  suit  set  up  by  the  defend- 
ant-vendee, is  too  small  to  be  treated  as  a  sub-division  of  Hissar, 
and  that  either  the  custom  of  the  whole  town  is  to  be  acted  on  as 
appellant's  counsel  himself  contends,  or  the  larger  mohalla  extend- 
ing up  to  the  butcher's  mosque  and  the  hospital  should  be  treat- 
ed as  a  sub-division  for  purposes  of  pre-emption. 

There  is  sufficient  proof  that  pre-emption  prevails  in  the 
town  of  Hissar,  if  the  custom  of  the  whole  town  is  taken  into 
consideration.  There  are  two  instances  cited  of  house  property  and 
open  land.  In  one  case  in  mohalla  Sanao,  the  custom  was  not  found 
to  exist,  but  the  effect  of  it  should  be  confined  to  that  mohalla. 

As  regards  shops  there  ai-e  two  cases,  one  of  13th  December 
1892  and  another  of  29th  March  1S93.  Li  the  former,  the  custom 
was  found  and  in  the  latter  the  custom  was  admitted,  and  the 
question  simply  was  whether  the  vendee  or  the  claimant  had  the 
superior  right.  The  Divisional  Judge  refers  to  a  third  case  of 
1895  in  which  the  custom  was  found  to  exist  as  to  shops  and  which 
he  thinks  appertains  to  the  same  sub- division  as  that  of  the  pre- 
sent shop.  1  have  not  got  the  record,  but  as  there  is  no  allega- 
tion that  his  finding  is  wrong,  1  can  accept  it.  Then  as  regards 
shop  Z  the  right  was  admitted  in  the  deed  of  sale,  and  it  is  shown 
that  with  reference  to  the  disputed  shop  there  was  a  notice  issued 
in  1892  by  the  owner,  Ahmad,  under  the  Punjab  Laws  Act,  to  the 
prc-cniptor,  Hira.  Hira  did  not  purchase,  but  the  present  vendor 
did. 
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Taking  the  whole  city  as  one  as  defendants'  counsel  contends, 
the  custom  is  sufficiently  proved  by  the  above  instances.  If  we 
take  the  mohalla  of  the  shop  to  be  a  distinct  sub-division  the 
case  of  1895  is  an  instance  in  point,  while  the  notice  of  Ahmad 
and  the  sale-deed  of  shop  Z  though  not  of  much  value  in  them- 
selves may  under  the  circumstances  be  treated  as  fair  indications 
that  the  custom  exists  as  respects  shops  as  well  as  houses  in  this 
sub-division  also.  Both  the  lower  Courts  originally  found,  and 
again  the  Divisional  Judge  and  the  Local  Commissioner  on  remand 
find  in  favour  of  the  existence  of  the  custom,  and  I  am  not  prepar- 
ed on  the  whole  to  differ  from  them. 


The  appeal  is  dismissed  with  costs. 


Appeal  dismissed. 


No.  91. 

Before  Mr.  Jiistice  Beid. 
GUJAR MAL  AND  OTHERS,-(Dependant.s),— APPELLANTS, 
Appellate  Side.^  Versus 

RAM  RICHPAL  AND  OTHERS, -(Plaintiffs),— 
RESPONDENTS. 

Civil  Appeal  No.  24  of  190L 

Common  land — Joint  vacant  piece  of  lanA  in  rQohsi\\& — Right  of  suit  of 
some  of  the  inhabitants  o///iemohaTa  affecting  such  land— Plaint—Alternative 
reliefs— Injunction  when  to  he  granted— Discretion  of  Court— Damages. 

The  plaintiffs  sued  to  recover  possession  of  a  piece  of  land  situate  in 
front  of  their  houses  and  shops  alleging  that  it  had  been  jointly  enjoyed 
by  them,  and  that  the  defendants  Nos,  1  and  2  having  obtained  a  fictitious 
deed  of  sale  of  a  portion  thereof  from  defendant  No.  5  had  taken  possession 
and  commenced  to  build  thereon,  the  relief  sought  being  eitlier  a  decree  for 
possession  of  the  land  or  an  injunction  restraining  the  defendants  Nos.  1 
and  2  from  building  thereon.  The  lower  Appellate  Court  gave  the  plaintiffa, 
"  as  members  of  the  community,"  a  decree  for  possession,  and  also  issued  a 
permanent  injunction  to  the  defendants  prohibiting  the  erection  of  any 
building  on  or  other  interference  with  the  land  in  suit. 

Held  (i)  that  the  claims  were  not  inconsistent,  the  difference  being 
between  solo  right  and  joint  right  and  that  the  plaintiffs  were  at  liberty  to 
claim  in  the  alternative  exclusive  possession  or  an  injunction  to  restrain 
the  defendants  from  interfering  with  their  rights  as  co-sharers  in  the  laud 
in  suit  { 

(tt)  that  the  land  in  suit  not  being  a  public  thoroughfare,  the  suit  lay  j 

(tu")  that  the  plaintiffs  were  entitled  to  sue  in  their  own  right  for  a 
relief  common  to  themselves  and  others,  and  that  the  failure  to  sue  on  be- 
half of  those  others  was  not  a  bar  to  their  suit } 
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(iv)  that  inasmuch  an  the  exclusive  occupation  by  the  defendants 
would  have  materiallj' injured  the  plaintiffs  they  were  entitled  to  the  in- 
junction issued  by  the  first  Court. 

Riija  Bijoy  Kcshub  Roy  V,  Ohhoy  Churn  Ghose  (i),  Muhammad  Sharif 
V.  Shamsher  Khan  (*),  Mussamtnat  Parhati  and  others  v.  Kaur  Singh  ('), 
Nxrnl  Hussein  v.Sheosah Ji  Lai  C),  Niwiapa  V.  Shiotippa  (^),  Raghubar  Dial 
and  others  v.  Kesho  Rimaunj  Das  ("),  Amin  Chand  v.  Dasauyulhn  Singh  and 
others  (7),  Hira  Lai  v.  Bhairon  («),  Baijn  Lai  Parhatia  and  others  v.  Buluk 
Lai  pathuk  ('),  Tanudin  and  othtrs  v.  Punduand  others  ('"),  Ruldeo  Bharthi 
y.Bir  Gir  and  others  {^'),  Framji  Ciirsetji  V.  Goiul  Das  Madhovji  (^-)^  The 
Shamnagger  Jute  Factory  Coy.,  Ld.,  v.  Ram  Narain  Chatter jee  ('=>),  Jou 
Chunder  Rukhitv.  Bippo  Churn  Rid-hit  ('*),  and  Ratn  v.  P,r  Balihi>h  {>^), 
referred  to. 

Further  appeal  from  the  decree  of  W.  A.  Harris,  Etqm're,  Divisional 
Jiidg",  Delhi  Division,  dat-'d  I2th  October  1900. 
K.  P.  Roy  and  Lai  Chand,  for  appellants. 
Madan  Gopal  and  Shadi  Lai,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Reid,  J.— The  Courts  below  have  dealt  at  considerable  length     ^Oth  May  1901. 
with  the  facts  and    the   arguments  addressed  to   them,   and   the 
appeal  has  been  argued  at  still  greater  length    in  this    Court,   the 
arguments  having  extended  over  two  days. 

The  relief  sought  by  the  respondents  was  either  a  decree  for 
possession  of  the  land  in  suit,  or  an  injunction  restraining  the 
appellants  from  building  thereon  and  thereby  interfering  with  the 
easement  of  the  respondents. 

The  word  translated  "  easement  "  really  includes  joint  right 
such  as  co-sharers  have  in  common  land. 

The  first  plea  to  be  dealt  with  is  that  the  alternative  i-elief 
sought  is  bad,  and  the  plaint  should  have  been  rejected. 

The  authorities  relied  on,  which  have  any  material  bearino- 
on  the  point,  are,  for  the  appellants  Ea/a  Bi/oy  Keshub  Boy  v. 
Obhoy  Churn  Gkose  {"■),  for  the  respondents  Muhammad  Sharif  v. 
Shamsher  Khin  (''),  Mn.f.ammit  Pari ati  and  others  v.  Kaur  Singh 
and  another  (^),  Snml  Hussein  and  t.tht^rs  v.  oheo.mhai  Lnl  (^) 
Ninyappa     aud     another    v.     Shiiappa   and   others    (=),    and    an 


(')  16.  W.  /?.,  198.  (8)  /.  L.B.,VAll.,m2  F.  B. 

(.;)  11.  P-  «-  1891.  («)  J.  /..  /?.,  XXIV  Gnlc,  385. 

(■*)  85,  P.  R.,  1896.  ( '")   l.  L.  R.,  XVI H  Bom.,  699 

(')  I.  L.  R.,  XX  Gale,  1 ,  P.  C.  (")/.&.  R.,  XXII  All.,  269    ' 

C)  I.  L.  R.,  XIX  Bom.,  323.  ( •  •^)  L  L.  H.,  XVI  Bom.,  338 

(«)  Z.  L.  R.,  XI  AIL,  18  ('')  LL.  R.,  XIV  C<dc.,  189. 

O  54,  P.  R.,  1886.  (>^)  /.  L.  R.,  XIV  Calc.,  236 

i'')  33,  P.  i?.,  1901. 
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unpublished  ruling,  Civil  Appeal  1437  of  1897  of  this  Court.  The 
rule  which  I  deduce  from  these  authorities  is  that  the  respond- 
ents were  at  liberty  to  claim,  in  the  alternative,  exclusive 
possession  or  an  injunction  to  I'estrain  the  appellants  from  inter- 
fering with  their  i-ights  as  co-sharers  in  the  land  in  suit.  The 
claims  are  not  inconsistent,  the  difference  being  between  sole  right 
and  joint  right.  The  next  plea  to  be  dealt  with  is  that  the  re- 
spondents could  not  sue,  the  right  alleged  to  have  been  invaded 
being  a  public  I'ight  of  way,  but  this  plea  is  based  on  a  miscon- 
ception of  the  claim  and  the  decree.  The  respondents  sued  to 
establish  rights  vested  only  in  them  or  in  them  and  a  limited 
number  of  persons  residing  in  their  mohalla.     A  suit  therefore  la)% 

The  next  plea  is  that  in  any  case  all  the  co-sharers  in  the 
mohalla  or  in  the  land  in  suit  should  have  been  made  parties  to 
the  suit  or  should  have  been  formally  represented  by  the  respond- 
ents under  Section  30  of  the  Code  of  Civil  Procedure. 

The  authorities  cited  and  in  point  are,  for  the  appellants 
Tx.afjlmhar  Dial  and  others  v.  Kesho  -Ramauvj Das  (i),  for  the  respon- 
dents Amin  Chand  and  others  v.  Dasatindh'i  Sluqh  and  vihfrs  ('•*), 
Bird  Lai  V.  Bhairon  and  others  (^),  Boiju  L'll  Parbatia  and 
others  v.  Biilah  Lai  Fathnk  (•*),  and  Tanudin  and  others  v.  Fandu 
a.xd  others  (^). 

On  these  authorities  I  hold  that  the  respondents  were  entitled 
to  sue  in  their  own  right  for  a  relief  common  to  themselves  and 
others  and  that  the  failure  to  sue  on  behalf  of  those  oihei's  was 
not  a  bar  to  their  suit  or  to  the  decree  which  they  have  obtained. 

On  this  finding  it  is  unnecessary  to  consider  whether  the 
failure  to  proceed  under  Section  30  of  the  Code  could  have  been 
cured,  as  laid  down  in  B'iZJeoB^ar^/w' V.  Biv  Gir  and  others  C'), 
and  I  have  not  held  the  respondents  barred  by  Section  34  of  the 
Code  from  taking  the  plea  of  non-joinder,  because  it  was  not  taken 
at  or  before  the  first  hearing,  for  the  reason  that  the  r'espondcnts' 
primary  contention  in  the  Court  of  first  instance  was  that  they 
were  exclusive  owners  of  the  land  in  suit  and  the  appellants  were 
])Ossibly  misled  into  not  taking  the  objection. 

On  the  facts  I  find  that  the  land  in  suit  has  never  been 
authoritatively  decided  to  be  a  public  thoroughfare  or  public  in  the 
sense  that  persons  other  than  the  inhabitants  of  the  nnJtnlli  have 
rights  in  it,  and  I  furihor  hold  that  the  r-espondents    are   i-esidents 


(»)  I.L.  R.,  XI  All.,  18,  {*)  I.  L.  R.,  XXIV  Calc,  385, 
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of  the  mohalla  in  which  that  laud  is  situate.  Their  houses  form 
one  side  of  the  square,  and  I  see  no  reason  to  doubt  that  Chipat- 
wara  is  part  of  Bala  Serai.  The  oral  and  (documentary  evidence 
on  the  rccord  proves  that  the  respondents  and  their  ancestoi-s 
have  exercised  rights  of  ownership  over  the  land  in  suit  for  a  long 
period,  for  more  than  twenty  years,  and  I  concur  with  the  Courts 
below  in  the  opinion  that  the  respondents  and  other  residents  of 
the  mohalla  acquired  at  some  period  those  rights,  which  they 
enjoyed  up  to  within  a  very  short  period,  considerably  less  than 
five  years  of  suit. 

Chuhar,  father  of  the  appellants,  vendor,  ceitainly  asserted 
exclusive  rights  to  the  land  in  suit,  but  failed  to  establish  them, 
and  was  certainly  not  in  exclusive  possession. 

The  fact  that  the  land  is  not  nazal  does  not  prevent  its  being 
the  px'operty  of  the  residents  of  the  mohilla,  and  the  proceedings  of 
the  Municipal  Committee  do  not  help  the  appellants. 

Their  pleader  has  laid  great  sti-ess  on  the  fact  that  huts 
erected  for  distribution  of  drinking  water  at  fairs  have  not  usually 
mud  walls,  but  1  see  no  reason  to  differ  from  the  finding  by  the 
Court  of  first  instance  that  these  walls  were  of  a  later  date  than 
May  1895,  when  the  sale-deed  in  favour  of  the  appellants  was 
executed.  I  see  no  reason  to  doubt  that  the  hut  was  erected  for 
the  purpose  found  by  the  Courts  below.  The  vendor,  as  one  of 
the  community,  could  not  use  the  land  exclusively,  to  the  detriment 
of  other  members  of  the  community,  and  could  not  transfer  such 
a  right. 

The  pleader  for  the  appellants  has  cited  Framj'i  Cursetjl 
V.  Gokuldas  Madhoioji  (^),  The  Shamnagger  Jute  Factory  Co.,  Ld., 
and  another  v.  Bam  Naruin  Ghatter/ee  and  others  (^),  Joy  Chunder 
Eukhit  V,  Bippo  Churn  llukhit  (^),  andi?a»i  v,  Fir  Bahhsh  (^),  as 
authority  for  the  contention  that  an  injunction  should  not  have 
been  granted,  the .  injury  to  the  respondents  being  insignificant, 
and  a  pakka  chaupal,  proved  to  exist  in  the  mohalla,  rendering  the 
use  of  the  land  in  suit  for  public  purposes  unnecessary. 

This  contention  cannot  be  allowed.  The  injury  to  the  re- 
spondents, to  prevent  which  the  injunction  has  been  gi-anted,  would 
be  serious,  and  the  injunction  causes  no  injury  to  the  appellants. 

The  fact  that  the  hut  was  allowed  to  stand  for  so  many 
years,  although  the  special  purpose  for  which  it  was  erected 
extended  only  to  a  few  days  each  year,  is   no   reason   for  holding 

(0  I.  L.  B.,  Xri  Bom.,  338.  (3)  /.  £.  R.,  XIV  Gale.,  23a 
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that  the  enclosure  of  the  land  and  its  exclusive   occupation  by   the 
appellants  would  not  materially  injure  the  i-espondents. 

The  remaining  pleas  are  that  the  decree  is  indefinite,  and  that 
the  document  P.  W.  3  of  184:-?  was  inadmissible  as  an  ancient 
document,  not  having  come  from  proper  custody. 

The  decree  is  definitely  in  favour  of  the  respondents,  and  the 
words  *'  as  members  of  the  community  "  merely  exclude  the 
interpi-etation  that  rights  to  the  exclusion  of  all  other  residents 
of  the  vKihalia  are  decreed  to  the  respondents. 

The  document  was  produced  by  the  witness  Lala  Bas, 
grandnephew  of  the  persons  in  whose  favour  it  was  executed, 
who  satisfactorily  proved  his  relation  to  those  persons. 

The  land  in  suit  differs  from  public  land  or  a  public  thorough- 
fare in  that  a  limited  number  of  co-shai-ers  could  combine  and  do 
what  they  choose  with  it. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


Appellate  Side. 


lit  June  1001. 


No.  92. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Harris. 

MUSSAMMAT  KARAM  BIBI  AND  OTHERS,- (PiAiNTrFFs), 
—  APPELLANTS, 

Versus 

HUSSAIN  BAKHSH  AND  ANOTHER,— (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  212  of  1898, 
Custom — Inheritance—  Koreshis  of  Gnjranwala — Muhammadan  Law. 
In  a  suit  the  parties  to  which  were  Koreshis  of  the   town   of  Gnjran- 
wala and  not  agriculturists  and  the  property  in  dispute  was  situate  in   that 
town,  found,  in  the  absence  of  a  special  custom  to  the  contrary  that  the  rule 
of  inheritance  was  governed  by  Muhammadnn  Law. 

Ahmad  Din  v.  Mussammat  Fozlnn  (')  cited. 
Further  appeal  from  the  decree  *f  Sardar  Ourdyal  Singh,  Man, 
Divisional  Judge,  Si'dkot  BiKision,  dated  \^th  January  1898. 
Muhammad  Shaffi,  for  appellants. 
The  judgment  of  the  Court  was  delivered  by 
Robertson,  J.— By  an  order  of  this  Court,  dated  12th  Novem- 
ber 1900,  this  ca.se  was  remanded  under  Section  566,    Civil  Pro- 
cedure  Code,   for  an  enquiry  on  two  points,  (I)  are  the  parties 


(')  175,  P.  R.,  1883. 
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governed  by  Muhammadan  Law,  or  by  custom  ;  and  (2)  in  either 
case  are  the  widow  Mussammat  Karam  Bibi  and  her  unmarried 
daughters  entitled  to  retain  possession  of  the  house  in  question 
until  the  death  of  the  former  and  death  or  marriage  of  the  latter. 

The  enquiry  made  has  not  been  very  full  and  exhaustive,  and 
both  the  lower  Courts  have  erroneously  held  that  plaintiff's  are 
estopped  from  pleading  that  Muhammadan  Law  applies.  Nothing 
has  occuri'ed  between  the  parties  which  in  any  way  ainounts  to 
estoppel.  The  fact  that  defendant,  mortgagor's  father,  once, 
to  suit  his  own  purposes,  asserted  that  a  certain  custom  prevailed, 
does  not  estop  the  present  plaintiff  from  asserting  a  different 
view  though  no  doubt  it  is  relevant  piece  of  evidence. 

The  parties  are  Koreshis  of  the  town  of  Gujranwala,  and  the 
property  in  dispute  is  situate  in  that  town.  They  are  not  agri- 
calturists,  certainly  not  agriculturists  pure  and  simple,  though 
there  appears  to  be  some  land  in  another  village  in  the  inheritance. 
Under  the  clauses  of  Section  5  of  the  Punjab  Laws  Act  if  any 
custom  is  shown  to  govern  the  parties  that  custom  must  be  applied, 
but  if  no  custom  is  shown  to  apply,  then  the  personal  law  of  the 
parties  governs  the  case,  and  the  personal  law  of  the  parties  is 
Muhammadan  Law. 

The  weight  of  evidence  taken  on  remand,  so  far  as  it  goes, 
is  on  the  side  of  the  plaintiff.  One  of  the  near  relatives,  Qutb- 
ud- din's  brother  and  uncle  of  the  defendant  mortgager,  no  doubt 
gives  evidence  that  the  family  is  bound  by  custom,  but  his  posi- 
tion in  life  at  present  detracts  very  much  fi^om  the  value  which 
might  under  other  circumstances  have  attached  to  his  evidence. 

There  is  no  allusion  to  the  Koreshis  in  the  Biwoj-i-am  of  the 
district,  and  though  it  is  urged  that  they  are  included  in  miscel- 
laneous tribes  this  is  not  clearly  established,  and  seems  very  doubt- 
ful. 

It  has  been  held  by  this  Court  in  a  judgment  published  as 
A'Miiad  Din  v.  Mussammat  Fazlan  (^)  that  the  Koreshis  of  Wazir- 
abad,  a  town  only  20  miles  from  Gujranwala  in  the  same  tract 
and  district  and  in  every  respect  very  similarly  circumstanced,  are 
governed  by  Mahammadan  Law. 

On  a  full  consideration  of  the  whole  case  we  are  of  opinion 
that  it  has  not  been  shown  that  the  Koreshis  of  Gujranwala  are 
bound  by  custom,  nor  what  custom,  if  any,  they  are  bound  by  • 
they   are   not  agriculturists,    certainly   not  purely  agriculturists  • 

•(0  175,  P.  E.,  1883. 
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they  are  a  special  class,  tliey  are  townsmen,  and  the  pi-operty  in 
dispute  is  in  a  town,  and  in  a  neighbouring  town  Koreshis  have 
been  clearly  held  bound  by  Muhammadan  Law,  and  the  evidence 
on  the  record  in  this  case. supports  the  view  that  Muhammadan 
Law  applies.  "Wc  accordingly  find  that  the  parties  are  governed 
by  that  law,  and  give  the  plaintiff  the  decree  sought,  for  the  share 
to  which  the  widow  and  three  daughters  are  entitled  under  Mu- 
hammadan Law,  which  we  find  to  be  -^ths  of  the  property  in 
dispute.  In  one  of  the  grounds  of  appeal  6  (6)  it  is  alleged  that 
the  plaintiff's  dower  forms  a  charge  on  the  property  in  question, 
but  no  mention  of  this  claim  was  made  by  the  learned  counsel  for 
the  appellant,  and  we  understand  that  it  was  abandoned. 

Respondents     will     pay   -f^ths     of     the     appellant's     costs 
throughout. 

Appeal  allowed. 


Appellate  Side. 
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No.  93. 
Before  Mr.  Justice  E arris. 

JHANDA  SINGH  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

Vtrsus 

GURMUKH   SINGH,— (Dependant),— RESPONDENT. 

Civil  Appeal  No.  898  of  1900. 

Custom  ~ Alienation — drift  to  a  7iephew  of  immoveable  propertij  inherited 
from  an  uncle — Ancestral  property. 

In  a  case  in  which  the  self  acquired  property  of  an  nncle  was  inlierited 
by  his  nephews  on  his  dy'.ug  childless,  held,  that  the  snid  property  was  not 
ancestral  property  qua  the  sons  of  those  nephews  as  it  was  not  inherited 
from  a  direct  male  ancestor,  and  that  a  gift  of  snch  property  by  the 
nephews  to  their  sister's  son  was  not  invalid  by  custom. 

Bdlki  and  others  v.  Bint  and  others  (')  and  Jotvahir  Singh  v.  Dial  Singh 
and  others  (')  cited. 

Further  appeal  from  the  decree  of  W.  C.  Uencuf,  Esqviie,  T)iv%sional 
Judge,  h\rozepore  Dkiswn,  dated  2'^rd  July  190(). 

Krishen  Singh,  for  appellants. 

Sham  Lai  and  Shambu  Nath,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows : — 

Harris,  J. — Parties  who  are  Jats  of  talisil  Moga,  are  thus     Qth  June  1901, 
related :  — 

BAGHEL  SINGH. 


r  \ 1 

Karm  Singh.  Prem  Singh.  Khem  Singh, 

I  d.  s.  p. 

Nihal  Singh. 

r 1  1      r  ^ 

Punjab     Mahtab     Mnssammat  Harnam  Giyan  Singh. 

Singh.         Singh.         Saddan.    •   Singh. 

I 
Gurmnkh 

Singh 


r       ^ 

Jhanda  Attar 
Singh.  Singh 
(plaintiff),  (plaintiff). 


(defendant). 


r  ^ 

Bhola  Singh  Jiwan  Singh 

(plaintiff).  (plaintiff). 

In  1888  Punjab  Singh  and  Mahtab  Singh  gifted  one-third  of 
their  share  in  Khem  Singh's  landed  estate  to  Gurmukh  Singh, 
and  their  sons  now  sue  Gurmukh  Singh  for  that  one-third  share. 

(')  43,  P.  /?.,  1890.  (»)  76,  P.  B.,  1898. 
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It  was  pleaded,  inter  alia,  by  defendant  tliat  the  land  was 
acquired  by  Elliem  Singh,  while  the  plaintiffs  alleged  it  descended 
from  Baghel  Singh. 

The  first  Court,  without  coming  to  any  definite  finding  whether 
tlfo  land  was  acquired  by  Khem  Singh  or  inherited  by  him  from 
Baghel  Singh,  held  that  even  if  acquired  by  Khem  Singh  the 
land  must  be  considered  ancestral  property,  and  eventually 
decreed  the  claim. 

On  appeal  the  Divisional  Judge  found  the  land  in  suit  to  have 
been  acquired  b}'  Khem  Singh,  and  held  that  as  the  fathers  of 
plaintiffs  did  not  inherit  the  land  from  their  father,  and  as  the 
common  ancestor  Baghel  Singh  never  held  the  land,  the  px'operty 
was  not  ancestral,  and  dismissed  the  claim. 

In  further  appeal  it  is  urged  for  plaintiffs  that  the  land  is 
ancestral,  and  that  even  if  self -acquired,  alienation  is  restricted. 

With  regal  d  to  the  latter  proposition  there  is  not  a  tittle  of 
evidence  in  favour  of  plaintiffs  against  the  general  rule  where- 
under  self -acquired  property  may  be  alienated. 

The  first  Court  was  wrong  in  holding  that  even  if  the  land 
was  acquired  by  Khem  Singh  it  must  be  considered  ancestral 
in  this  suit. ' 

Assuming  that  Khem  Singh  acquired  the  land  the  question 
is  not  one  of  the  meaning  of  ancestral  property  as  regards  col- 
laterals, in  which  case  such  property  is  that  inherited  from  the 
common  ancestor  Balhi  and  others  v.  Bira  and  others  (i)  and 
Jowahir  Singh  v.  Dial  Singh  and  others  (^).  In  the  present  case 
and  on  the  above  assumption,  the  property,  to  be  ancestral,  must 
have  been  inherited  by  the  fathers  of  plaintiffs  from  a  direct  male 
ancestor,  in  accordance  with  the  }fifaksh'irala,Vf.  "If  a  father 
^*  andev  Mitak^har a  \{iw  is  attempting  to  dispose  of  property,  we 
"  enquire  whether  it  is  ancestral  property.  The  answer  to  this 
"  question  is  that  property  is  ancestral  property  if  it  has  boon  in- 
"  herltad  as  unobstracted  property,  that   it  is  not   ancestral    if  it 

"  has    been    inherite  i    as   obstructed   property all 

"  property  which  a  ra.m  inherits  from  a  direct  male  ancestor,  not 
"exceeding    three    degrees     higher    than   himself,     is    ancestral 

"  property Bat  where  he  has  inherited  from   a   collateral 

"  relation,  as  for  instance  from  a  brother,  nephew,  cousin  or  uncle 
"  it  is  not  ancestral  property,  consequently  his  own  descendants 
"  are  not  co-parceners  in  it  with  him.  They  cannot  restrain  him 
"  in  dealing  with  it,  nor  compel  him  to  give  them   a   share  of  it.  " 


(')  43,  P.  B.,  1890.  (»)  70,  P.  B.,  1898. 
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(Mayne's  Biudn  Loio,  6tli  Edition,  pages  333—  34,   and  authorities 
cited  thereunder). 

In  the  absence  of  proof  of  custom  to  the  contrary  the  above 
rule  is  applicable,  and  if  Khem  Singh  acquired  tlie  land  plaintiffs 
have  no  power  to  restrain  their  father's  alienation. 

I  am  at  one  with  the  Divisional  Judge  in  finding  that  Khem 
Singh  acquiied  the  land.  There  is  no  entry  in  revenue  records  to 
show  that  Baghel  Singh  ever  held  the  land.  Even  as  far  back 
as  1852  Khem  Singh  is  not  shown  as  joint  with  Kami  Singh, 
the  grandfather  of  plaintiffs  except,  in  one -holding  out  of  several. 
At  this  period  oial  evidence  is  almost  valueless. 

Jlianda  Singh,  one  of  the  plaintiffs,  appears  to  have  stated 
that  Khem  Singh  acquired  the  land,  and  that  statement  has  not 
been  explained  away. 

The  order  of  the  Divisional  Court  dismissing  the  claim  is 
affirmed  and  this  further  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  94. 

Before  31)',  Justice  Reid. 
HAKBHAGWAN,— (Plain  I  IKK), —APPELLANT,  i 

Versus  >  ^\rrELLATE  Side. 

SHAMUN  AND  OTHERS,— (Defendants),— EESPOKDEKTS.   I 
Civil  Appeal  No.  74  of  190L 

Punjab  Land  Alienation  Act,  1900,  Section  9  (3)— Effect  of  on  (qipeuls 
in  suits  for  foreclosure  of  mot  tgar/es  jwnding  at  the  time  the  Act  came  into 
force. 

Held,  that  sub-sectiou  3  of  Sectiou  9  of  the  Punjab  Land  Alienation 
Act,  1900,  does  not  apply  to  appeals  filed  iu  the  Chief  Court  before  the 
Act  came  into  force. 

Further  appeal  J rom  the  decree   of  Maulvi    Inam  AH,    Divisional 
Judge,  Sialkot  Division,  dated  \st  November  1900. 
Golak  Nath,  for  appellant. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

Keid,  J. — Counsel  for  the  appellant  has  very  frankly  brought  iith  June  1901. 
to  my  notice  the  fact  that  Section  9  (3)  of  Act  XIII;  1900  (Land 
Alienation  Act,  Punjab)  might  possibly  be  held  to  apply  to  this 
appeal,  but  the  clause  obviously  applies  only  to  proceedings  piior 
to  suit  and  to  suits  instituted,  and  possibly  pending,  after  the 
Act  came  into  force.  The  present  suit  was  decided  in  July  1900 
and   the  decree  of   the   Lower   Appellate   Court  was   passed  in 
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November  1900,  while  the  appeal  to  this  Covirt  was  filed  in 
January  1901,  before  the  Aet  came  into  force.  The  clause  is 
therefore  inapplicable. 

(The  remainder  of  the  judgment  is  not   material    for   the    purposes  of 
this  report.— Ed.,  P.  R.). 

No.  95. 

Before  Mr.  Justice  Chatterji. 

MUHAMxMAU  AYUB  KHAN  AND  ANOTHER,— 
(Plain  iiFFs),— APPELLANTS, 

Versus 

RURE  KHAN  AND  OTHERS,— (Uefendanis),— 
RESPONDENTS. 

Civil  Appeal  No.  525  of  1901. 

Pre-emption — Claim  hy  a  co-shorer — Right  of  <i  cv-sharer  who  parted  icilh 
his  own  property  prior  to  the  ins-tit  ution  of  suit  and  of  one  icho  acquired  her 
rhare  subsequent  to  the  sale. 

Where  a  sale  of  half  share  in  five  shops  was  made  on  4th  October 
1898  and  subsequently  the  o-vvner  of  the  otlier  half  share  gifted  all  his 
property  including  his  half  shafe  in  the  shops  to  his  mother,  and  then 
jointly  with  his  mother  instituted  a  suit  for  pre-emption  in  respect  of 
the  above  sale. 

Held,  that  the  son  was  not  competent  to  sue  as  he  had  parted  with  his 
ownership  before  the  suit,  his  rights  being  lost  with  the  h>ss  of  the  owner- 
ship by  transfer  and  that  the  mother  had  no  right  to  sue  as  the  transfer 
of  the  property  by  gift  to  her  could  not  confer  on  her  any  right  to  sue  in 
respect  of  propertj-  which  was  sold  before  she  had  become  owner  of  tlio 
property  through  which  the  right  of  pre-emption  was  claimed.  Scmble  : 
Right  of  pre-emption  is  personal  and  incapable  of  being  assigned. 

■Further  appeal  from  the  order  r/  Captain  G.  C.  BeaJon,  Divisional 
Judge,  Julluridur  Divibion,  dated  24<th  July  1900. 

Madan  Gopal,  for  appellants. 
Muhammad  Shah  Din,  for  respondents. 

The  facts  of  the  case  and  points  of  law  arc  fully  stated  in  the 
following  judgment  delivered  by  the  learned  Jadgc  : — 

8lh  June  1901.  Chaitekji,  J. — The  material   facts   are  briefly    these.     The 

property  in  suit,  ta.,  ahalf  share  in  five  shops  in  the  village  of 
liasti  Sheikhan,  was  sold  by  the  owner,  Hui'c  Khan,  to  Sheikh 
Ahmad  and  Jie  Khan  on  4th  October  1898.  Muhammad  Ayub 
Khan,  plaintiff,  was  the  owner  of  the  other  half.  He,  on  18th 
July  1899,  i.e.,  after  the  sale,  gifted  all  his  property  including  hi« 
share  in  the  shops  to  his  mother  Mussammat  Lai  Bibi.  On  2nd 
October   lb99  they  jointly  instituted  this  claim  for  pre-emption 
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on  the  ground  of  being  relations  of  the  seller  and  co-sharers  in  the 
property  sold.     The  vendees  are  proprietors  in  th.e  village. 

The  suit  was  thrown  out  by  the  first  Court  on  the  ground 
that  Muhammad  Ayub  Khan  had  at  the  date  of  suit  no  ownership 
in  the  shops,  consequently  no  right  to  sue,  and  that  Mussammat 
Lai  Bibi  had  no  claim  as  the  sale  took  place  befbre  she  acquired 
the  ownership  of  the  other  half  of  the  shops. 

The  Divit^ional  Judge  remanded  the  case  for  an  inquiry  into 
the  question  whether  Muhammad  Ayub  Khan,  as  a  relation  of  the 
vendor,  had,  by  custom,  a  preferential  right  over  the  purchaser 
though  he  had  no  ownership  in  the  village.  The  return  was  in  his 
favoui',  but  the  Divisional  Judge  found  the  instances  adduced  by 
him  inapplicable  and  decided  the  point  against  him.  The  learned 
Judge  also  agreed  with  the  first  Court's  view  as  regards  the  rights 
of  the  two  plaintiffs  and  dismissed  their  appeal. 

On  appeal  before  me  the  ground  of  relationship  alone, 
without  any  ownership  in  the  village,  being  sufficient  to  confer 
right  of  pre-emption,  was  abandoned  by  the  learned  counsel  for 
the  appellant.  He  attempted  to  argue  that  the  mother  might 
succeed  as  a  relation,  but  this  could  not  be  supported  on  the  record 
as,  in  the  first  place,  she  is  a  female  and  cannot  come  under  the 
designation  of  tih'irik  in  the  Wajii.^td-arz  which  applies  only 
to  male  agnates,  see  Mussammat  Ttahlii  v.  Mussammat  Fatima 
and  others  (^  at  page  308,  and  in  the  second,  her  relationship  to 
the  vendor  otherwise  than  by  marriage  with  Muhammad  Ayub 
Khan's  father  is  not  established.  This  argument  was  therefore 
practically  given  up  and  I  have  besides  no  hesitation  in  over- 
ruling it. 

There  was  not  much  argument  as  to  Muhammad  Ayub 
Khan  being  able  to  maintain  the  suit  on  the  ground  of  having 
been  a  co-owner  of  the  property  at  the  time  of  the  sale  though  he 
had  parted  with  his  ownership  before  the  present  suit  was  filed. 
I  am  of  opinion  that  lie  is  not  competent  to  sue.  His  right  of 
pre-emption  here  was  not  a  purely  personal  one,  but  pei-tained  to 
him  as  a  co-owner  also  in  the  property  sold,  and  was  lost  with  the 
loss  of  the  co-ownership  by  transfer.  An  authority  is  hardly 
needed  to  support  this  proposition,  but  the  same  view  was  taken 
in  Atma  Ram  v.  Devi  Dyal  end  another  (^),  the  facts  of  which 
were  analogous  and  in  which  the  question  was  discussed  with 
some  fulness,  and  it  was  pointed  out  that  the  case  of  Sakiu»  ^Ubi  v. 
Amiran  and  others  {^)  on  which   stress  was  laid  by  the    plaintiff's 

(I)  89,  P.  R.,  1892.  C)  49,  P.  B.,  1001. 

(»)  J.L.  R.,  X  All.,  472. 
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counsel  was  not  applicable,  the  facts  being  different.  It  was  held 
in  Janhl  Prasad  v.  Ishar  Das  (^),  that  in  order  that  a  suit  for  pre- 
emption may  be  successfully  maintained,  it  was  essential  not  only 
that  a  cause  of  action  should  arise  to  plaintiff  at  the  time  of  sale 
which  is  the  basis  of  the  suit,  butthab  it  should  subsist  at  the 
time  the  suit  is  brought.  In  B- m  Gopal  v.  Viari  Lai  {^),  the 
principle  was  carried  still  further  and  it  was  held  that  the  loss  of 
the  interest  in  the  propeiiy  on  which  the  right  of  pre-emption  was 
based  subsequent  to  the  institution  of  the  suit  was  fatal  to  it.  In 
the  present  instance  Muhammad  Ayub  Khan  had  no  right  of 
action  left  in  him  at  the  time  of  institution"  of  the  suit,  he  Laving 
already  parted  with  his  co-owner.ship  in  favour  of  his  mother. 
'J  hese  authorities  are  therefore  decisive  so  far  us  his  claim  is 
concerned.     I  have  no  difficulty  therefore  in  rejecting  his  appeal. 

^lussammat  Lai  Bibi,  the  other  plaintiff,  is  not  to  my  mind  in 
a  better  position.  She  had  no  interest  in  the  .shops  before  the  date 
of  the  gift,  i.e.,  when  the  sale  took  place.  No  cause  of  action  then 
accrued  to  her.  The  vendor  was  not  bound  to  make  an  offer  to 
her  under  Section  13  of  the  Punjab  Laws  Act  and  she  could  not 
in  her  plaint  make  any  of  the  averments  which  Section  16  of 
the  Act  requires  a  plaintiff  claiming  pre-emption  to  make.  The 
proposition  is  to  ray  mind  self  evident  and  a  Full  Bench  decision 
of  the  Allahabad  High  Court,  Skfi  Narta'n  v.  Ehn  (•''),  appears 
to  exactly  cover  it.  There  it  was  held  that  a  person  purchasing 
a  share-holder's  interest  in  a  village  cannot  claim  pre-emption  as 
such  under  the  Wajib-ul-arz  in  respect  of  a  sale  which  took  place 
before  he  acquired  his  interest,  as  liis  vendor  might  have  done. 
The  consequences  of  admitting  that  he  has  a  right  to  sue  under 
such  circumstances  are  ably  discussed  by  Mr.  Justice  Mahmud, 
and  I  have  no  hesitation  in  expressing  my  agreement  with  his 
reasons.  The  present  case  is,  if  possible,  a  stronger  one  with  refer- 
ence to  the  provisions  of  the  Punjab  Laws  Act  already  adverted  to. 

The  only  gi'ound  on  which  Mu.ssammat  Lai  Bibi's  lf)c.u.<i  $inri(h' 
can  be  maintained  is  that  she  is  clothed  with  the  right.?  which 
were  possessed  by  the  donor  Muhammad  Ayub  Khan,  Reliance 
was  placed  in  the  argament  on  a  judgment  of  the  Allahabad  High 
Court,  Muhammad  Yunaf  Alt  Khan  v.  Dal  Kaur  ('),  in  which  it 
was  ruled  that  where  a  Hindu  widow  in  possession  of  her  hus- 
band's share  in  a  village  relinquii-hed  it  in  favour  of  her  danghtei-, 
the  hitter  was  entitled  to  pre-emption  in  respect  of  a  sale  which  hud 
taken  place  in  the  village   prior   to  the  relinquishment.     I   have 


(>)   Weelly  Notes,  1899,  p.  127. 
(')  I.  L.  R.,  XXI  All,  44,1. 


(»)  I.  X.  P.,  ril  All.,  535. 
\^)  /.  L.  U„  XX  All,  148. 
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considerable  difficulty  in  accepting  the  view  of  the  learned  Judges 
in  that  case  and  it  appears  to  me  to  be  to  a  certain  extent  distin- 
guishable, in  that  the  Hindu  widow's  estate  though  plenary  for 
certain  purposes  is,  in  essence,  an  estate  of  maintenance  and  a 
I'csiduary  interest  in  it  remains  vested  in  the  reversioners  which 
can  be  turned  into  an  estate  of  possession  by  lelinquishment  by 
her  of  her  rights.  A  consideration  of  the  fundamental  pn'neiples 
which  govern  and  regulate  the  riglit  of  pre-emption  leads  me  to 
tlie  conclusion  that  the  I'ight  is  not  properly  speaking  a  i-ight  to 
or /»  any  pi  operty.  It  ordinarily  accrues  no  doubt  by  virtue  of 
the  claimant  being  owner  of  other  immovable  property  which  i.s 
specially  .situated  with  reference  to  that  sought  to  be  pre-empted, 
but  even  this  is  not  absolutely  indispensable.  One  can  conceive, 
as  was  argued  in  this  very  case  and  found  by  the  first  Court  on 
remand,  that  a  lelation  of  the  vendor  without  possessing  any  pix)- 
perty  in  the  village  in  which  the  property  sold  is  situate  may  be 
entitled  by  custom  to  claim  pre-emption  though  such  instances  are 
unknown.  But  relationship  frequently  foims  a  very  important 
element  in  giving  rise  to  the  right  of  pre-emption,  more  especially 
in  villages.  So  far  the  n'ght  is  undoubtedly  per.sonal  and  incap- 
able of  being  assigned.  For  example  in  a  village  held  on  ancestral 
shares  if  a  proprietor  alienates  his  land  to  an  outsider,  the  vendee's 
position  as  a  pre-emptor  is  markedly  different  from  that  of  his 
vendor.  He  cannot  succeed  to  the  latter 's  rights  as  a  relation 
with  respect  to  land  held  by  his  agnates.  It  is  also  not  a  substan- 
tive right  in  property  which  is  capable  of  transfer.  It  is  ordinarily 
attached  to,  and  dependent  on,  ownership  of  other  property  in 
the  locality,  but  is  not  a  vested  or  unconditional  right  in  the  pro- 
perty subject  to  the  claim,  and  in  this  respect  differs  from  an 
easement  which  is  incapable  of  transfer  apart  from  the  tenement 
to  which  it  pertains,  but  capable  of  transfer  with  it.  It  is  not 
Jvs  in  re  allmcf,  hnt  J?(.<;  (id  i-pvi  alimdm  ai.quirendam.  It  merely 
is  a  burden  or  restriction  on  the  right  of  alienation  of  the  owner  of 
the  property  subject  to  the  right,  and  only  comes  into  being  when 
ati'ansfer  takes  place  and  the  possessor  elects  to  comply  with  all 
the  conditions  necessary  to  bring  ifr  into  actual  existence.  Until 
that  moment  no  right  attaches  to  the  property  sought  to  be  pre- 
empted. In  other  words  the  primary  right  of  the  pre-emptor  is 
that  an  offer  should  be  made  to  him  when  the  property  subject  to 
the  right  is  about  to  be  transferred.  He  is  not  bound  to  accept 
the  offer,  and  when  he  does  so,  or  even  gets  a  decree,  he  still  has 
no  interest  of  any  kind  in  the  property  itself  until  he  pays  the 
price  fixed  within  the  appointed  time.  It  follows  that  up  to  that 
moment  he  has  no  right  which  he  can  convey  to  othei's,  and  that  q, 
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bare  right  of  pre-emption  is  not  transferable.  The  whole  subject 
is  most  exhaustively  discussed  in  bhaui  Noth  v.  Budhu  and 
others  (^),  in  the  very  able  judgment  of  Sir  Meredyth  Plowden, 
and  I  content  myself  with  simply  referring  to  it  in  support  of  my 
position.  The  learned  Judge  points  out  that  the  transfer  of  a 
right  of  pre-emption  confers  no  such  right  in  respect  of  the  property 
subject  to  it,  but  merely  amounts  to  a  contract  between  the  parties 
by  which  the  transferor  agrees  to  waive  his  claim  in  favour  of  the 
transferee  which  may  be  enforced  against  him.  A  similar  view 
appears  to  have  been  taken  also  by  the  Allahabad  High  Court, 
Ram  Sahaiy.  Gay  a  (^),  at  page  HO,  citing  a  previous  unreported 
judgment  of  the  Court  in  which  the  claim  of  the  transferee  of  a  decree 
for  pre-emption  to  execute  it  was  disallowed.  If  a  decree  obtained 
for  pre-emption  cannot  be  conveyed  to  another  so  as  to  clothe  him 
with  the  rights  of  the  pre-emptor,  a  forticii  the  right,  before  it  is 
ascertained  and  defined  by  judicial  adjudication,  is  incapable  of 
transfer.  I  therefore  hold  that  the  transfer  of  the  pioperty  by 
gift  to  Mussammat  Lai  Bibi  did  not,  and  could  not,  confer  on  her 
any  right  to  sue  for  pre-emption  in  respect  of  the  property  in  dis- 
pute which  was  sold  before  she  acquired  her  ownership.  I  may 
here  also  mention  that  the  deed  of  gift  itself  contains  no  mention 
of  the  right  nor  purports  to  convey  it  to  the  donee. 

Mussammat  Lai  iJibi's  claim  is  thus  untenable. 

The  appeal  is  dismissed  with  costs. 

Appeal  dtsiins.ved. 

No.  96. 

Before  Mr.  Justicp.  Harris. 

BULAKI  MAL,^(Plaintifp),- APPELLANT, 

Versus 

T.  G.  ACRES,— (Dependant),— RKSPONDENT. 

Civil  Appeal  No.  1228  of  1897. 

Undue    ivfluence — Penalty —  Unconscionable    hnraain — Inierei^l — Contract 
Act,  1872,  Sections  IG,  I'i—Act  XXVIII  of  1855,  Section  2. 

In  the  absence  of  evidence  that  the  partifs  to  a  bond  were  not  on  nii 
eqnal  footing  or  that  the  obb'gor  did  not  fully  underBtand  the  transaction, 
or  was  in  the  dlntchos  of  an  oxtorHonato  money-lender,  the  mere  fact  that 
the  rate  of  interest  was  hif^h  is  insufficient  to  raise  a  presumption  of  undue 
influence  audi  as  is  contemplated  in  Section  Hi  of  the  Contract  Act. 
When  under  the  terms  of  a  bond  the  interest  chargeable  cannot  be  rcganl 
ed   as  a  penalty,  the  terms  of  the  bond  mnst  be   enforced.     Indian   Courts 
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cannot  interfere  at  discretion  merely  on    the   ground    tTiat   a   bargain   is 
hard  and  unconscionable. 

Gokal  Chand  v.  Khwaja  Ali  Shah-  (')  followed.  Edulji  v.  McDonald  (*) 
referred  to. 

Further  appeal  from  the  order  of   Qnzi  Muhammad    Aslam,  Divi- 
sional Judge,  Lahore  Division,  dated  V\th  August  1897. 
Lajpat  Rai,  for  appellant. 
Browne,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

H  AFMiis,  J. — The  bond  on  which  the  present  suit  is  based  is  of      S//i  Juue  1901. 
the  2-4th  March  1S95  and  mns  as  follows  : — 

"  Borrowed  from  Bulaki  Mai  the  sum  of  Rs.  1,500  only  pay- 
"  ablo  on  the  6fcli  October  1895.  Interest  for  the  period  has  been 
"  paid  in  advance  and  included  in  the  above  sum  at  the  rate  of 
"  Us.  3  per  cent,  per  month.  If  the  amount  will  not  be  paid  on 
"  the  date  quoted  above,  interest  at  the  I'ate  of  tis.  8  per  cent,  per 
"  month  will  remain  going  on  till  the  date  of  its  pajment,  and  the 
"  amount  will  be  paid  at  once  on  demand." 

The  bond  appears  to  have  been  written  by  the  defendant 
himself.  According  to  endorsements  thereon  Rs.  ICO  were  paid 
to  interest  on  the  4th  June  1896,  and  a  further  like  sum  on  the 
1 1th  September  1896.  The  suit  was  instituted  for  Rs.  1,500  prin- 
cipal and  Rs.  765  interest  on  the  25th  March  1897.  PlaintifE 
calculated  interest  at  Rs.  3  per  cent,  per  month  from  the  6th 
October  1895  the  date  of  default,  crediting  the  above  mentioned 
Rs.  200  to  interest. 

Proceedings  in  the  first  Court  were  ei-parte,  but  the  exorbit- 
ant rate  of  interest  was  there  held  to  presume  undue  influence 
and  interest  at  the  rate  of  Ke.  1  per  cent,  per  month  only  was 
allowed,  and  Rs.  1,559-8-0  decreed  with  projDortionate  costs. 

On  appeal  by  plaintiff  in  the  Divisional  Court  the  defendant 
was  represented,  and  the  view  taken  by  the  first  Court  that  de- 
fendant was  unduly  influenced  in  agreeing  to  so  high  a  rate  of 
iutex'est  was  concurred  in  by  the  Divisional  Judge  and  the  appeal 
dismissed  with  costs. 

In  further  appeal  hei'e  by  plaintiff  for  the  balance  of  claim 
undecreed  it  is  fairly  urged,  as  was  urged  in  the  Divisional  Court, 
that  the  first  Court  was  wrong,  in  the  absence  of  any  plea  by 
defendant,  in  assuming  merely  from  the  high  rate  of  interest  that 
there  had  been  undue  influence. 


(1)  32,  P.  B.,  1890.         (-)  55,  P.  B.,  1901. 
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Defendant  is  an  European,  and  was,  at  the  time  of  executing 
the  bond  with  his  own  hand,  an  Assistant  TrafEc  Superintendent 
on  the  Xorth-Western  Railway.  In  the  absence  of  any  plea  or 
evidence  that  he  was  then  in  the  clutches  of  an  extortionate  money- 
lender the  mere  fact  that  the  rate  of  interest  was  high  is  manifestly 
insufficient  to  raise  a  presumption  of  undue  influence  such  as  is 
contemplated  in  Section  16  of  the  Indian  Contract  Act. 

Further  under  the  terms  of  the  bond  the  interest  chargeable 
cannot  be  regarded  as  a  penalty.  It  is  true  the  bargain  was  a  hard 
one,  the  interest  for  over  six  months  being  paid  in  advance  and  the 
rate  of  interest  being  high.  But  in  case  of  default  further  interest 
was  only  made  payable  at  the  same  rate  from  the  date  of  default. 
"  A  stipulation  that  the  debtor  r^hall,  on  default  in  paying  up  the 
"  principal  at  a  certain  time,  pay  for  the  future  compound  interest 
"or  interest  at  a  higher  rate,  is  not  penal  in  its  character,  and 
"  does  not  come  within  the  section  (/.e  ,  Section  74,  Indian  Con- 
"  tract  Act).  There  is  in  such  cases  no  sum  named  to  be  paid  in 
"  case  of  a  breach,  but  if  the  borrower  chooses  to  retain  the 
"  money  longer,  he  agrees  to  pay  a  higher  consideration  for  it." 
(Cunningham  and'Shephard's  Indian  Contract  Act,  8th  Edition, 
pages  227-28  and  authorities  cited  therein). 

"  The  mere  fact  that  the  terms  are  exorbitant  is  by  itself  no 
"  reason  for  not  enforcing  an  agreement.  It  is  only  when  to  this 
"  fact  is  added  the  circumstance  that  the  parties  were  not  on  an 
"  equal  footing,  or  that  the  party  seeking  relief  did  not  fully 
"  understand  the  transaction,  that  the  Court  will  give  relief  " 
(idem,  p.  229). 

In  this  case  the  interest  was  not  enhanced,  defendant  certainly 
understood  the  transaction,  and  there  is  nothing  on  the  record 
to  point  to  inequality  of  footing. 

On  the  question  whether  the  Courts  in  this  country  can  inter- 
fere at  discretion  merely  on  the  ground  that  a  bargain  is  hard  and 
unconscionable,  I  am  not  aware  of  any  ruling  of  this  Court  dis- 
approving of  the  dictum  in  Goleal  CJiand  v.  Khwaja  All  Shnh  (^) 
where  it  was  held  that  the  Indian  Courts  had  no  such  discretionary 
power,  Edtclji  y.  Mclhmaht  (*)  cited  by  counsel  for  defendant, 
has  no  application  to  the  present  case.  Under  Section  2,  Act 
XXVIII  of  1855  "in any  suit  in  which  interest  is  i-ecoverable,  the 
"  amount  shall  be  adjudged  or  deci-eed  by  the  Court  at  the  rate,  if 
"  any,  agreed  upon  by  the  parties,"  a  provision  which  of  course  is 
subject  to  the  provisions  of  tlic   Contract  Act  as   regards   undue 

(')  32,  P.  B.,  1890.        («)  55,  P.  B.,  1901. 
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influence  and  penalty.  But  as  is  indicated  above  the  present  case 
is  one  neither  of  undue  influence  nor  penalty,  and  the  terms  of  the 
bond  must  be  enforced. 

For  the  above  reasons  the  appeal  is  accepted  and  the  sum  of 
Rs.  505-8-0,  the  undecreed  balance  of  interest  claimed,  is  added  to 
the  decree  for  Rs.  1,559-8-0,  making  the  whole  decree  one  for 
Rs.  2,065. 

It  is  said  that  defendant  has  up  to  date  paid  nothing  towards 
the  decree,  but  I  think  the  transaction  was  oppressive  in  its  terras, 
and  T  would  and  do  allow  no  more  costs  than  were  allowed  by  the 
first  Court,  i.e.,  costs  on  Rs.  1,559-8-0  of  the  first  Court.  Other 
costs  in  the  first  Court  and  costs  in  this  and  in  the  Divisional 
Court  are  to  be  borne  by  the  parties. 

Appeal  alloiced. 

No.  97. 

Before  Mr,  Justice  Clark,  Chief  Judge. 

PIRAN  DITrA,-(PLAiNTiiF),-PETITIONER, 

Versus 

MOTI  AND  OTHERS,— (Defendants),— RESPONDENTS. 

Civil  Rension  No.  889  of  1901. 

Custom — Alienation  hy  male  pi-oprietor — Necessity — Antecedent  just 
debts. 

In  a  case  where  a  minor  son  sued  to  set  aside  his  father's  alienations 
on  the  ground  of  non-receipt  of  consideration  and  want  of  necessity,  held, 
that  the  father  having  himself  admitted  receipt  of  consideration  and 
having  given  possession  and  mutation  of  names  raised  a  strong  presump- 
tioQ  that  consideration  had  been  received,  and  as  regards  necessity,  it  being 
shown  that  the  father  had  only  a  small  estate  and  large  expenses,  and  it 
not  being  shown  that  he  lived  in  an  extravagant  way,  the  previous  debt 
to  the  vendee  should  be  held  to  have  been  incurred  for  the  usual  necessary 
requirements  of  an  agriculturist. 

Petition    for  revision  of  the    decree  of  A.  E.  Hurry,  Esquire,  Divi- 
sional Judgp,  Lahore  Division,  dded  2\st  February  1901. 
Shahab-ud-din,  for  petitioner. 
The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Clark,  C.  J. — This  is  one  of  that  now  common  class  of   cases     2\st  June  1901. 
in  which  a  minor  son  tries  to  set  aside  his   fa  there's   alienation  on 
the  ground  of  non-receipt  of  consideration   and   want   of   necessity 
on  the  part  of  the  father. 

The  alienations  were — 

I.     A  sale  of  104  kannls  land  for  Rs.  700  on  26th  May  1892, 
II.     A  sale  of  46  hanals  land  for  Rs,  400  on  14th  August  1 893, 


328  CIVIL  judgments-No.  97.  C  rbcord 


Possession    was   given   under   the     sales.     Plaintiff's    father 
Ladha  died  in  1894   and  plaintiff  sues  for  possession  in  1897. 

The  consideration  for  the  first  sale  is  alleged  to  have  been    as 
follows:  — 


Rs. 


1 .     Previous  bond  for  price  of   a   bullock, 

dated  19th  September  1889 

2      Price  of  a  buff.-ilo,  dated  30th  July  1 890 

8.     Previous  mortgage-deed  of  64    kanah, 

dated  Sth  February  1891       

4.  Price  of  a  bullock 

5.  Cash  for  payment  to  Ji  wan    ... 

6.  Price  of  fodder 

7.  Price  of  buffalo 

8.  Cash  paid 


58 

0 

0 

71 

0 

0 

198 

0 

0 

6.5 

0 

0 

42 

8 

0 

29 

8 

0 

85 

0 

0 

156 

0 

0 

Total         700  0  0 

The  consideration  for  the  second  sale  is  alleged  as  follows  :  — 

Rs.  a.  p. 

9.     Due  on  a  previous  mortgage-deed  filed  120  0  0 

10.  Cash  paid  to  be  paid  at  dikhil  hlmrij  161  0  0 

11.  Cash      29  0  0 

12.  A  buffalo  viilue            90  0  0 


Total         400     0     0 

The  first  Court,  Khan  Bahadur  Din  Muhammad,  found  that 
the  sales  were  for  consideration  and  necessity. 

The  Divisional  Judge,  Rai  Bahadur  Buta  Mai,  after  a  remand 
agreeing  with  the  report,  of  Rai  Bhagwan  Das,  I'xtra  Assistant 
Commissioner,  found  that  only  items  I,  6  and  8  were  proved  to 
have  been  paid,  and  decreed  possession  subject  to  a  payment  of 
Rs.  288  only. 

Ou  appeal  this  Court  remanded  the  case  for  fresh  decision  of 
the  appeal,  saying  that  the  vendor  was  living  with  his  family 
and  is  not  shown  to  have  been  immoral  or  a  spendthrift,  presum- 
ably he  did  the  best  he  could  for  his  family  and  himself,  he 
appears  to  have  had  a  wife,  2  daughters  and  2  minor  sons,  to  have 
been  a  very  poor  man,  he  owned  some  40  ghumaos  land  of  which 
only  5  ghum.ios  was  cultivated,  and  this  was  mortgaged,  so  that 
lie  mast  have  had  little  or  no  income,  he  appears  to  have  tried  to 
obtain  an  income  by  working  a  cart.  The  Divisional  Judge  was 
directed  to  decide  the  appjal  with  rofex'ence  to  above  remarks  and 
to  rulings  Nos.  11,  14  and  46  of  1899. 
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Rai  Bahadur  Buta  Mai,  Divisional  Judge,  ordered  a  further 
roinand  in  the  case,  the  enquiry  was  made  by  Mr.  Jowala  Sahai, 
who  found  all  the  items  advanced  except  Nos.  3,  5,  12  proved  as 
paid  and  for  necessity,  and  foiind  Rs.  769  as  due  on  the  deeds. 

The  Divisional  Judge,  Mr.  Hurry,  held  that  it  was  sufficiently 
proved  that  all  the  items  were  received  and  for  necessity  and 
dismissed  the  suit. 

Plaintiff  has  now  applied  for  revision  on  the  ground  that  the 
Divisional  Judge  has  drawn  wrong  inference  from  the  evidence. 

Gx'anting  that  a  revision  may  lie  on  such  grounds  1  tliiiiic 
the  Divisional  Judge  was  warranted  in  drawing  the  inference  he 
did. 

As  regards  receipt  of  consideration,  Ladha  himself  admitted 
receipt  of  consideration  and  gave  possession  and  mutation  of 
names.  This  in  itself  is  ^/i'mtt  jacie  proof  that  Ladha  received 
consideration.  I«idha  is  not  shown  to  have  had  any  motive  for 
admitting  receipt  of  consideration  which  he  had  not  received,  he 
was  apparently  managing  a  small  estate  as  best  he  could  in  the 
interests  of  himself  and  family. 

As  regards  necessity.  It  will  be  observed  that  all  the  items 
iu  the  first  sale  were  previous  debts  except  the  item  of  Rs.  156 
cash  which  is  proved  to  have  been  spent  on  a  bullock  and 
cart  with  which  Ladha  earned  his  living. 

Though  some  of  the  previous  debts  were  due  to  the  vendee, 
l)lainti£l;  has  failed  to  show  that  the  vendor  was  living  in  an 
extravagant  way,  and  under  the  circumstances  it  is  sufficiently 
proved  that  the  items  were  taken  for  usual  necessary  requirements 
of  an  agriculturist. 

The  same  remarks  apply  to  the  second  sale,  the  cash  item 
there  is  proved  to  have  been  taken  for  a  cart  and  bullock.  I 
think  that  the  sales  have  been  rightly  maintained  and  I  dismiss 
the  revision, 

ATpflication  dismissed. 
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No.  98. 

Before  Mr.  Justice  Reid. 

SRI  RAM  AND  ANOTHER,— (Decree-holders),— 

APPELLANTS, 

Versus 

MAJID-UD-DIN  AND  OTHERS,— (Judgment-Debtors),— 

RESPONDENTS. 

Civil  Appeal  No.  903  of  1900. 

Execution  of  decree— Application  for  execution  not  in  accordance 
with  law— Step  in  aid  of  execution— Limitation -Limitation  Act,  1877, 
Schedule  II,  Article  1 79. 

An  application  for  execution  of  a  decree  not  in  accordance  with  the 
terms  of  the  decree  is  not  a  step  in  aid  of  execution  as  contemplated  by 
clause  4-,  Article  179  of  the  second  schedule  of  the  Limitation  Act,  1877. 

Further  appeal  from  the  decree  of  B.  C.    Johnston,    Esquire,    Divi- 
sional Judge,  Amhalln  Division,  dated  2nd  October  1899. 

Muliammad  Shall  Din,  for  appellants. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

22nd  June  1901.  Reid,   J. — The   question   for   consideration   is   whether    the 

execution  sought  is  barred  by  Article  179  of  the  Limitation  Act. 

The  decree  sought  to  be  executed  was  passed  on  the  2.3rd 
November  1898,  for  recovery  of  Rs.  427-8-0  from  mortgaged  land. 

Costs  were  not  allowed,  but  on  appeal  the  decree-holder 
obtained  a  decree  for  costs  on  the  3rd  May  1894. 

On  the  14th  November  he  applied  for  execution  of  the  whole 
decretal  amount,  Rs.  427-8-0  and  costs,  against  moveable  property 
of  the  judgment-debtors.  This  application  was  dismissed  in 
default  on  the  1 5th  May  1895,  without  issue  of  notice  to  the 
judgment-debtors.  On  the  2 1st  February  1896  a  similar  appli- 
cation was  made  and  was  rejected  on  the  ground  that  it  was  not, 
in  accordance  with  the  terms  of  the  decree,  for  recovery  from  the 
land  mortgaged.    This  objection  was  taken  by  the  judgment-debtor. 

On  the  16th  May  1898  the  application  under  consideration 
was  made  in  due  form  under  the  terms  of  the  decree.  In  Hnro 
Sunkiir  Sandyal  v.  Taruck  Chunder  Bhuttacharjee  {}),  a  case  of 
an  application  by  one  of  several  decree-holders  for  execution  of 
his  own  interest,  Peacock,  C.  J.,  said,  "  After  the  decree  is  perfect 
'*  for  execution  in  its  entirety,  as  for  instance  in  the  case  just 
"  ])ut,  after  the  watilat  had  been  assessed  and  fixed,   I  apprehend 


4 


(')  11,  W.  B.,  488. 
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'■  that  the  execution  creditor  cannot  take  out  one  execution  for 
"  the  loasilat,  another  for  the  costs,  and  another  for  the  interest  on 

"  the  costs further,  I  hold  that   if  a   decree   be   seized    in 

"  execution  the  whole  decree  must  be  seized  and  eold  together,  and 
"  that  it  cannot  be  seized  injportions  and  sold  in  portions  under  an 
"  execution.  At  any  rate,  if  this  could  be  done,  the  judgment-debtor 
"  cannot  be  made  to  suffer  any  loss  by  having  the  decree  executed 
"  against  him  in  several  portions.  "  Jackson ,  J,,  said,  "  I  think  that 
"  a  decree  cannot  be  executed  in  portions."  In  Fonnampihith 
Parapravan  Kuthath  Raji  v.  Pannampilath  Parapravan  Bavotti 
■Hey*  (^))  Turner,  C.  J.,  and  Muttusami  Ayyar,  J.,  held  that  an 
application  by  one  of  several  decree -holders  would  keep  the  decree 
alive  though  the  application  could  not  be  granted,  being  for  the 
applicant's  own  interest.  It  was  further  held  that  such  an 
application  would  be  according  to  law. 

In  PdiiuUri  Nath  Bapuji  v.  LiU  Ghind  Eatibhai  (^),  Bird- 
wood  and  Parsons,  JJ.,  held  that,  a  decree  having  been  passed  for 
payment  of  Rs.  IS6  within  one  month  by  the  defendant  to  the 
plaintiff  and  for  the  execution  of  a  deed  of  sale  by  the  latter  in 
favour  of  the  former,  an  application  by  the  plaintiff  for  the 
absolute  delivery  of  a  house,  not  given  to  him  by  the  decree, 
was  bad  and  could  not  keep  alive  "the  decree,  as  no  effect  could  be 
given  to  it  until  it  was  substantially  amended  by  substituting 
an  entirely  new  prayer. 

In  Balichand  Bhudar  v.  Bai  Shivkor  (5),  Sargent,  C.  J.,  and 
Candy,  J.,  held  that  an  application  for  execution  as  to  costs  only, 
the  decree  having  given  certain  ornaments  and  costs,  would  not 
save  limitation,  although  the  decree-holder  stated  in  her  appli- 
cation that  she  would  subsequently  apply  for  delivery  of  the 
ornaments,  inasmuch  as  "  a  step  in  aid  of  execution  "  could  not  be 
construed  to  mean  an  act  contrary  to  the  pi'ovisions  of  Section 
234:  of  the  Code  of  Civil  Procedure  which  ex-hypothesi  was  the 
character  of  the  application. 

The  Court  held,  however,  that  the  judgment-debtor  could 
not  plead  that  an  application  made  within  three  years  of  that 
described  above  was  not  within  time,  having  allowed  that  appli- 
cation to  be  granted  and  paid  the  costs  applied  for. 

In  Nepal  Chandra  Sadoohhan  v.  Amrita  Lall  Sadookhan  (■*), 
Maclean,  C.  J.,  and  Banerjee,  J.,  professing  to  follow  the  XV 
Bombay  ruling,  held  that  a  similar  application  for  recovery  of  costs, 

(1)  I.  L.  R.,  Ill  Mad.,  79.  {^)  I.  L.  B,.  XV  Bom.,  242. 

(«)  I.  L.  R.,  XIII  Bom.,  237.        (*)  I.  L.  B.,  XXVI  Calc,  888. 
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which  stated  that  so  much  of  the  decree  which  gave  immove- 
able property  would  be  subsequently  executed,  "  was  one  to  take 
"  some  step  in  aid  of  execution,  and  seeing  that  the  judgment- 
"  debtor  raised  no  objection  at  the  time  to  the  decree  being 
"  executed  piecemeal — not,  I  admit,  a  desirable  way  of  executing 
*'  a  decree, — it  does  not  now  lie  in  his  mouth  to  say  that  the 
*'  application  was  not  in  accordance  with  law.  " 

The  difference  between  the  words,  **  some  step  in  aid  of 
"  execution "    in   this   judgment   and    "  applying   in   accordance 

"  with  law  to  the  proper  Court to  take  some   step   in   aid 

"  of  execution,"  is  noticeable. 

Counsel  for  the  appellant  contended  that  the  Court  should 
have  allowed  the  application  of  February  1896  to  be  amended. 
No  application  for  permission  to  amend  appears  to  have  been 
made.  On  the  contrary,  the  decree-holder  stated  that  he  had 
forgotten  the  terms  of  the  decree  and  would  make  another 
application,  limitation  for  which  would  not  expire  for  several 
months,  and  it  is  obvious  that  he  accepted  the  ruling  of  the  Court 
that  his  application  was  not  in  accordance  with  law,  and  intended 
to  make  an  application  in  due  form.  No  change  has  been  made 
in  the  law  since  the  XV  Bombay  judgment  was  delivered  in  1890, 
and  I  see  no  reason  for  not  following  it,  based  as  it  is  on  a  dictum 
of  Peacock,  C.  J.,  which,  though  to  a  certain  extent  obiter,  forms 
part  of  the  ratio  decidendi  and  is  entitled  to  great  weight.  The  III 
Madras  ruling  is  not  exactly  in  point,  and  as  already  remai-ked  the 
words  used  in  XXVI  Calcutta  differ  from  those  in  Article  179  of 
the  Limitation  Act  and  the  Court  professed  to  follow  XV  Bombay. 

For  these  reasons  I  concur  with  the  Lower  Appellate  Court 
in  holding  that  the  application  for  execution  of  the  ICtli  May 
1898  was  beyond  time.  The  appeal  fails  and  is  dismissed  with 
costs,  but,  inasmuch  as  tho  respondents  were  not  rejjresented,  no 
pleader's  fee  is  allowed  to  them. 

Appeal  dismissed. 

No.  99. 

Before  Mr.  Jndice  Maude. 

SOBHA  SINGH,- (Defendant),— APPELLANT, 

Versus 

LORINDA  MAL  AND  AN0THER,-(Plaint1ffs),— 

RESPONDENTS. 

Civil  Appeal  No.  366  of  1901. 
Contract— Suh-leiling     contract,     what    is—Asiignment~llltgalitv     of 
a$$ignmtnt  of  or  sub-lettiny  of  contract  a$  opposed  topudlic  policy. 
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A  contract  by  which  the  plaintiffs  agi'eed  to  supply  the  Commissariat 
authorities  with  certain  hhusa  contained  a  recital  to  the  effect  that  the 
contract  was  not  to  be  sub-let,  although  it  could  be  transferred  with  the 
approval  of  the  oiiicial  by  whom  it  \Yas  sanctioned.  Subsequently  the 
plaintiffs  entered  into  an  agreement  with  the  defendant,  under  which  the 
defendant  was  actually  to  supply  the  hhusa  to  the  Commissariat  Depart- 
ment, paying  the  plaintiffs  one  anna  for  each  rupee's  worth  supplied.  The 
defendant  made  default,  and  the  plaintiffs  liad  to  perform  their  contract, 
and  thereby  incurred  an  alleged  loss  of  Rs.  221  for  which  they  sued 
tlie  defendant.  The  first  Court  found  that  the  agreement  between  the 
parties  was  void  as  baing  opposed  to  public  policy  and  dismissed  the  suit. 

Held,  that  the  defendant  was  not  entitled  to  avoid  fulfilling  the  terms 
of  his  agreement  with  the  plaintiffs  on  tiie  ground  that  it  was  opposed  to 
public  policy,  merely  because  the  plaintiff  had  done  eomething  which 
under  the  terms  of  tlieir  contract  with  the  Commissariat  Department  they 
possibly  ^hould  not  have  done.  Where  two  parties,  competent  to  contract, 
have  formally  entered  into  an  agreement,  one  of  them  cannot  be  permitted 
to  get  rid  of  his  obligation  unless  the  plea  that  the  object  of  the  agree- 
ment is  opposed  to  public  policy  is  thoroughly  well  substantiated. 

Printing  and  Numerical  Registration  Company  v.  Sain])son  (')  cited. 
M iscellaneous  ftirther  appeal  from  the  decree  of  Sardar  Siiltim  Jan, 
S'lddozai,  Stib-Jndge,  Kohat,  dated  27th  March  1901. 
S.angam  Lai,  for  appellant. 
Ishv^'ar  Das,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows :  — 

Maude,  J. — The  material  facts  in  this  case  are  as  follows:-—  29m  JuMf'  1901. 
The  plaintiffs  entered  into  a  contract  with  the  Commissariat 
authorities  agreeing  to  supply  a  certain  quantity  and  quality  of 
bhusa  during  a  specified  period.  The  plaintiffs  then  entered  into  a 
contract  with  the  defendant,  under  the  terms  of  which  it  was 
agreed  that  the  defendant  should  supply  the  hhusa  to  the  Com- 
missariat Department,  paying  the  plaintiff  one  anna  for  each 
rupee's  worth  supplied. 

The  plaintiffs  alleged  that  the  defendant  had  failed  to 
supply  the  hhusa,  and  that  they  had  had  to  do  so  instead,  thereby 
incurring  a  loss  of  Rs.  221-S-O  and  they  sued  to  recover 
Rs.  220.  The  Muusiff  held  that  the  agreement  between  the 
parties  was  void  as  being  opposed  to  public  policy  and  dismissed 
the  suit,  but  on  appeal  the  Subordinate  Judge  dissented  from 
that  finding,  and  holding  tliat  the  agreement  constituted  a  valid 
contract,  remanded  the  cjiso  under  Section  562  of  the  Code  of 
Civil  Procedure  for  a  fresh  decision  on  the  merits.  From  this 
order  an  appeal  has  been  preferred  by  the  defendant  under  Section 


(1)  44,  i.  J.  C?v.,  705. 
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588  (28)  of  the  Code,  and  under  the  Full  Bench  ruling  of  this 
Court,  Bhai  Wazira  v.  Ghuhar  Mai  (^),  it  is  necessary  to  decide 
whether  the  view  held  by  the  Subordinate  Judge  is  or  is  not 
correct. 

The  Munsiff  has  referi'ed  to  paragraph  1423  of  Volume  V  of 
the  Army  Regulations,  India,  as  prohibiting  the  making  of  sub- 
contracts, and  has  explained  the  object  of  this  rule  as  being  to 
**  insure  that  Government  shall  know  with  whom  it  is  dealing 
"  definitely,  and  thus  be  able  to  choose  suitable  contractors,"  and 
as  "the  effect  of  the  sub-contract  is  to  defeat  this  excellent 
object,  "  it  is  argued  that  the  agreement  must  be  opposed  to  public 
policy.  Apparently  paragraph  1423  is  what  it  was  intended  to 
refer  to,  which  runs  as  follows;— '•  Contracts  are  not  under  any 
"  circumstances  to  be  sub-let,  but  they  may  be  transferred  with 
"  the  approval  of  the  Commissary- General  when  they  are  sanc- 
"  tioned  by  him  or  by  Government,  and  of  the  Chief  or  Executive 
"Commissariat  Officer  when  they  are  sanctioned  by  him."  The 
contract  entered  into  between  the  plaintiffs  and  the  Commissariat 
Department  is  not  on  the  record,  but  it  is  stated  in  the  first 
Court's  judgment,  and  the  statement  has  not  been  traversed  in 
this  Court,  that  a  clause  to  the  same  effect  as  the  rule  laid  down 
in  the  Army  Regulations  is  printed  on  every  Commissariat  con- 
tract.  It  may  be  assumed  then  that  the  plaintiffs  had  knowledge 
of  the  rule  before  their  agreement  was  entered  into  with  the 
defendant.  But  neither  the  paragraph  in  question  nor  the  plaint- 
iffs' knowledge  of  it  supports  the  view  that  their  agreement  with 
the  defendant  is  opposed  to  public  policy  and  therefore  void.  It 
is  not  quite  clear  what  the  word  "  sub-let "  in  the  paragraph  of 
the  Army  Regulations  is  intended  to  mean,  but  I  see  no  reason 
for  supposing  that  it  is  used  to  express  more  than  that  a  contract 
may  not  be  assigned  to  a  third  party,  that  is  to  say,  a  party  enter- 
ing into  a  contract  with  the  Commissariat  Department  cannot  be 
allowed  to  substitute  another  person's  liability  for  his  own,  without 
the  consent  of  the  responsible  authorities  of  the  Department.  This 
of  course  is  in  accordance  with  the  general  principle  that  the 
liability  on  a  contract  cannot  be  transfer-red  so  as  to  discharge  the 
[)erson  or  estate  of  the  original  contractor,  unless  the  other  party 
agrees  to  accept  the  liability  of  another  person.  But  in  the  pre- 
sent case  it  has  not  been  contended  that  the  plaintiffs  attempted  to 
discharge  themselves  of  liability  to  the  Commissariat  Department 
to  carry  out  the  contract,  and  from  the  nature  of  it,  it  clearly  was 
not  the  intention  of  the  contracting  parties  that  the  promise   made 

(»)  85,  P.  B.,  1895,  F.  B. 
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by  the  plaintiffs  should  be  personally  pei'formed  by  them ;  they 
were  obviously  entitled  under  Section  40  of  the  Indian  Contract 
Act  to  employ  competent  persons  to  perform  the  contract. 

I  can  discover,  then,  no  ground  for  holding  that  the 
object  of  the  agreement  batween  the  parties  to  this  suit  was 
opposed  to  pubHc  policy.  In  the  case  of  the  Prmfing  and  Numtri- 
cal  Registration  Gompimj  v.  Sampson  (^),  Sir  George  Jessel, 
M.  R.,  observed  that  "  if  there  is  one  thing  which  more  than 
"  another  public  policy  requires,  it  is  that  men  of  full  age  and 
"  competent  understanding  shall  have  the  utmost  liberty  of  con- 
"tracting,  and  that  their  contracts,  when  entered  into  freely  and 
"voluntarily,  shall  be  held  sacred  and  shall  be  enforced  by 
^'  Courts  of  Justice.  Therefore,  you  have  this  public  policy 
"to  consider— that  you  must  not  lightly  interfere  with 
*'  this  freedom  of  contract."  It  is  difficult  to  conceive  how  in  the 
present  instance  the  interests  of  the  public  could  have  been  in  any 
way  prejudicially  affected  by  the  terms  of  the  agreement  between 
the  plaintiffs  and  defendant.  The  appaal  is  dismissed  with 
•costs. 

Appeal  dismissed. 


No.  100. 

Before  Mr.  Justice  RoherUon  and  Mr.  Justice  Harris. 
RADHA  MAL,— (Plaintiff),— APPBLLA.NT, 

Versus  ^  Afpehaxi  Side, 

MUSSAMMAT  KIRPI  AND  OTHERS,— (Defendants),—       ) 
RESPONDENTS. 

Civil  Appeal  No.  275  of  1899. 

Cusfoin — Inheritance  — Wido%v  of  predeceased  i<on—Gahi  Khatria  of 
Aklaba,  Ludhiana  District — Hindu  Lata — Mitakshara. 

In  a  case  the  parties  to  which  were  non-agricultural  Khatris  of  vil- 
lage Aklaba  in  the  Ludhiana  District,  held  in  the  absence  of  a  special  cus- 
tom that  succession  was  to  be  decided  by  the  Mitakshara,  under  which  law, 
as  applicable  to  the  Punjab,  the  widow  of  a  predeceased  son  has  no  right  to 
Bucceed  to  her  father-in-law's  property. 

Held  also,  tha.t  the  defendant  upon  whom  the  onus  prohandi  rested 
had  failed  to  prove  that  she  (a  daughter-in-law,  whose  husband  had  pr«- 
■deceased  his  father)  was  entitled  by  custom  to  succeed  to  her  fatherim- 
law's  property. 


(1)  44,  L.  J.  Ch.,  705, 
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Teja  Singh  v.  Mio,^sammat  Atri  {'),  Mussammat  Bup  Eaur  v.  Kishen 
Singh  ("),  Sohria  v.  Mussammat  Bhago  (^),  Bahadar  Singh  and  others  v. 
Mussammal  Nihali  ("),  Ananda  Bibee  \.  Nownit  Lall  (*),  Jogadamha  Koer  v. 
Secretary  of  State  for  India  in  Council  C^),  Oauii  Sahai  v.  RuHo  (^),  and 
ilari  V.  Chinnum  Mat  {\  followed.  Lallulhai  Bapuhhai  v.  Cassibai  (")  and 
Madhavram  Mujuiram  v.  Dave  Tramhaklal  BhauavishanJiar  ('"),  disapproved. 
Mnssammut  Chund  Kaur  V.  Ram  Singh  and  otherg  (^^),  distinguished. 

Further  appeal  from  the  decree  of  A.  Kensi in/ton,  Esquire,  Additional 
Divisional  Judge,  JJmhalla  Division,  dafcd  \Wi  Dectmber  1898. 

Lajpat  Rai,  for  appellant. 

Lai  Cliand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 
3rd  July  idOl.  Harris,  J, — 'J'he  facts  have  been  dealt  with  at   some  length 

by  the  Coui-ts  below.  Parties  are  members  of  a  Khati-i  family 
of  Aklaba,  a  village  in  the  Ludhiana  Distiict,  and  are  admittedly 
not  agriculturists.  The  evidence  as  to  the  correctness  of  the 
family  pedigree  table  put  in  by  plaintiff  has  not  been  rebutted, 
and  it  is  not  seriously  urged  that  the  table  is   incorrect. 

Plaintiff  sued  as  one  of  the  collaterals  of  Deviditta  M&],  de- 
ceased, for  his  share  by  Hindu  Law  or  custom  in  Peviditta's 
estate.  The  principal  defendant  is  Mussammat  Kirpi,  the  widow  of 
Rullia  Mai,  who  predeceased  his  father  Deviditta  Mai.  The  other 
collaterals  were  made  pro  forma  defendants. 

Mussammat  Kirpi  pleaded  that  by  custom  she  was  entitled 
to  succeed  ;  that  Deviditta  Mai  orally  willed  the  estate  to  her  ; 
that  the  property  was  jointly  acquired  by  Deviditta  Mai  and  her 
lausband.  She  also  disputed  the  correctness  of  the  list  of  property 
given  by  plaintiff,  and  contended  that  plaintiff  was  estopped  by 
his  conduct  from  denying  her  title. 

The  first  Court  held  that  under  Hindu  Law  the  widow  of  a 
predeceased  son  has  no  right  to  succeed  in  the  jireSence  of  colla- 
terals, and,  placing  the  onus  on  the  widow,  found  that  it  had  not 
been  proved  that  by  special  custom  the  widow  of  a  predeceased 
son  excluded  the  collaterals.  It  was  further  found  that  no  oral 
•will  had  been  proved,  and  that  plaintiff  was  not  shown  to  be 
estopped. 

The  major  poriion  of  the  claim  was  decreed,  and  Mussammat 
Kirpi  and  plaintiff  both  appealed. 

(')  115,  P.  R.,  1893.  («)  I.  L.  R.,  XVI  Calc,  367. 

(«)       9,  F.  R.,  1895.  (')  I.  L.  R.,  Ill  All.,  45. 

(■>)     50,  P.  R,  1897.  («)  /.  /..  R,  VIH  Mad.,  107. 

{*)   133,  P.  R.,  1893.  ('■')  J.  L.  li.,  V  Bow..  110. 

{•'')  I.  L.  R„  IX  Calc,  315.  ('"')  I.  L.  li.,  XXI  Bom.,  739. 

(»')  20,  r.R.,  1896. 
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In  appeal  the  Divisional  Judge,  while  agreeing  with  the  first 
Court  that  under  Hindu  Law  Mussammat  Kirpi  was  not  entitled 
to  succeed,  said  "  There  is  no  reason  for  supposing  that  the 
"  parties  have  any  knowledge  of  strict  Hindu  Law,  or  are  ordin- 
"  arily  governed  by  its  tenets  in  the  affairs  of  their  family  life.  I 
"take  it  that  Mussammat  Kir]  )i's  rights  as  heir  are  deteimined 
*'  by  custom  only,  and  what  that  custom  may  be  is  nowhere 
"  clearly  laid  down."  The  Divisional  Judge  further  found  the 
property  in  suit  to  have  been,  as  regards  the  collaterals,  the  self- 
acquired  property  of  Deviditta  Mai,  and  held  that  by  custom 
Mussammat  Kirpi  was  entitled  to  hold  the  estate  for  life.  On 
the  above  findings  the  Divisional  Judge  accepted  Mussammat 
Kirpi's  appeal,  and  dismissed  plaintiff's  claim  without  deciding 
definitely  the  other  points  arising  in  the  appeals. 

In  this  further  appeal  by  plaintiff  it  is  contended  for  appel- 
lant that  no  special  custom  applicable  to  the  family  of  the  parties, 
whereunder  the  widow  of  a  predeceased  son  excludes  collaterals 
such  as  plaintiff,  has  been  established,  that  Hindu  Law  is  there- 
fore to  be  followed,  and  that  under  Hindu  Law  the  widow  of  a 
predeceased  son  has  no  rights,  whether  the  property  is  ancestral 
or  self -acquired. 

For  respondents  it  is  urged  that  even  if  the  onus  as  to  custom 
was  properly  placed  on  the  widow,  the  instances  produced  dis- 
charged that  onus  ;  that  Deviditta  Mai  left  a  daughter  whose  pre- 
sence would  exclude  the  collaterals  ;  that  by  Hindu  Law,  properly 
interpreted,  the  son's  widow  succeeds  ;  that  the  son  Rallia  Mai 
was  joint  with  his  father,  and  that  Mussammat  Kirpi  succeeded 
to  her  husband's  shai'e  on  his  (Rallia  Mai's  death)  ;  that  plaintiff 
admitted  Mussammat  Kirpi's  claim  to  succeed. 

It  is  admitted  that  Deviditta  Mai  left  a  widowed  dauo-hter 
Mussammat  Asa  Devi,  and  the  fact  was  mentioned  by  plaintiff 
in  the  first  Court.  But  though  plaintiff  to  succeed  must  prove 
his  title,  we  cannot  allow  the  existence  of  a  daughter  to  be  pleaded 
here  for  the  first  time  as  a  bar  to  plaintiff's  claim,  that  fact  not 
having  been  pleaded  either  in  the  first  Court  or  in  the  widow's 
appeal.  The  widow  has  thixiughout  been  asserting  her  own  title 
against  the  world.  Besides  it  has  not  been  definitely  argued  for 
the  widow  that  she  would  be  excluded  by  the  daughter,  and  at 
least  one  text  has  been  put  forward  for  her  by  her  counsel  which 
would,  if  followed,  postpone  the  daughter  to  the  son's  widow 
{Vaijayantihj  Nanda  Pandita,  See  Sarvadhikaui's  Hindu  Laiv 
of  Inheritance,  Tagore  Law  Lectures,  1880,  at  page  479). 
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Though  as  regaixls  collaterals  the  property  in  suit  is  clearly 
self-acquired,  there  is'no  evidence  to  show  that  Rallia  Mai  was 
joint  with  his  father  in  any  act  of  acquisition.  According  to 
Mnssammat  Kirpi's  own  statement  Rallia  Mai  was  about  15  years 
of  age  when  he  died.  Nor  is  there  evidence  to  establish  the  doubt- 
ful contention  that  Mussammat  Kirpi  was  joint  in  estate  with  her 
father-in-law.  "We  can  find  no  admission  or  conduct  of  plaintiff 
snch  as  estops  him  from  claiming. 

The  evidence  of  payment  of  neota  leaves  it  indefinite  whe- 
ther plaintiff  paid  to"Jiwan  Mai  for  Mussammat  Kirpi,  or  for  some 
one  of  the  collaterals  who  w  as  performing  the  funeral  ceremony. 

We  think  the  first  Court  has  correctly  weighed  the  evidence 
surrounding  the  above  fact,  and  no  undue  delay  in  suing  is  dis- 
closed. 

On  the  question  of  custom  we  should  not  be  disposed  to  de- 
P^^*  from  the  onus  laid  down  in  Teja  Singh  v-  ifussammat 
^tri  (^),  which  has  been  followed  in  Mtissammat  Rup  Kaur  v. 
Kuhen  Singh  (2),  and  Snhna  v.  Mussammat  Bhago  (3),  in  the 
matter  of  succession  of  a  son's  widow  in  the  presence  of  collaterals. 
With  the  exception  of  Bahadur  Singh  and  others  v.  Mussammal 
Nihali  (*),  in  which  the  onus  was  held  to  have  been  discharged,  the 
reported  cases  in  favour  of  a  son's  widow  are  all  of  Muhammadans, 
C.  A.  No.  2082  of  1881  of  this  Court  and  Mussammat  Ghand 
Kaiiry.  Bnm  f^ingh  and  others  ('*),  which  rulings  have  been  here 
cited  for  respondent,  being  inapplicable.  But  the  above  ruhngs  as 
well  as  the  custom  expressed  at  page  58,  Customary  Law  of 
Ludhiana,  proceed  upon  an  interpretation  of  customary  law 
applied  to  agriculturists.  The  parties  here  are  admittedly  non- 
agriculturists,  and  the  above  rule  as  to  onui  does  not  operate.  But 
as  the  family  is  one  of  trading  Khatris,  the  rule  of  succession  is 
Hindu  Law,  if  no  custom  applicable  to  the  parties  is  shown  to  exist, 
and  it  was  for  the  son's  widow  to  prove  any  special  custom  alleged 
by  her,  and  the  fact  that  the  property  in  suit  is  not  ancestral  does 
not  relieve  her  from  having  to  show  such  custom  exists. 

1 1  would  seem  that  the  Divisional  Judge  arbitrarily  decided 
that  the  son's  widow  was  by  custom  entitled  to  a  life-intei^st 
without  discussing  the  instances  adduced. 

As  to  those  instances  we  think  that  the  general  assertion  by 
one  or  two  witnesses  that  Brahmins  and  Khatris  have  one  custom- 

(')  115,  P.  R.,  189a.  (*)     50,  P.  R.,  1897. 

(«)       9,  p.  R.,  1895.  {*)  133,  P.  H.,  1893. 

(5)  20,  P.  P.,  1895. 


Oct.  1901.  ]  CIVIL  JUDGMENTS— No.  100.  339 

ary  rule  of  succession  is  of  little  weighty  and  that  the  instances 
which  have  been  adduced  of  Brahmin  families  of  other  villages 
should  be  put  out  of  consideration.  Nor  are  we  inclined  to  treat 
the  cases  of  a  son's  widow  succeeding  to  a  share  together  with 
her  husband's  brothers  as  directly  in  point,  for  while  such  cases 
cannot  be  regarded  as  wholly  irrelevant,  they  are  certainly 
distinguishable  from  those  in  which  the  widow  gets  control  of  the 
whole  estate. 

Of  the  seven  Khatri  instances  cited  in  oral  evidence  two 
{viz.,  those  of  Mussammat  Kirpi  of  Bahrampur  and  Mussammat 
Parmeshri  of  Ismailpur)  are  of  widows  alleged  to  have  succeeded 
to  their  husbands'  share  along  with  husbands'  brothers. 

The  other  instances  are  :  (1)  of  Mussammat  Jatan  of  Aklaba 
(the  village  of  the  parties)  ;  (2)  Mussammat  Naraini  of  Machhi- 
wara  ;  (.3)  Mussammat  Jaidevi  of  Nabha  State  ;  (4)  Mussammat 
Radhi ;  (5)  Mussammat  Nihali.  It  is  to  be  remarked  that  the 
above  instances  rest  upon  oral  evidence,  and  have  been  only 
imperfectly  ascertained. 

Mussammat  Jatan  appears  to  have  succeeded  to  a  mortgagee's 
rights  in  14  highas  of  land  which,  as  observed  in  the  first  Court's 
judgment,  might  be  regarded  as  requisite  for  her  maintenance. 
In  Mussammat  Naraini's  case  it  would  seem  that  there  were  no 
proved  collaterals.  The  Nabha  instance  of  Mussammat  Jaidevi 
is  considerably  discounted  by  the  fact  that  the  collaterals  are  said 
to  have  received  a  share  in  the  life-time  of  Mussammat  Jaidevi's 
father-in-law,  in  which  case  the  succession  of  the  son's  widow  to 
the  reserved  share  with  the  consent  of  the  bradari  was  merely  for 
her  maintenance.  In  Mussammat  Radhi's  case  there  seems  to  have 
been  a  will  and  consent  of  the  brotherhood,  but  the  evidence  as  to 
that  instance  and  to  that  of  Mussammat  Nihali  is  most  scanty, 
and  cannot  be  said  to  have  ascertained  the  facts. 

Thus  though  we  are  disposed  to  think  the  07ius  should  not 
rest  too  heavily  on  the  son's  widow  in  this  case,  and  though  no 
instances  of  her  exclusion  have  been  cited,  we  are  unable  to  find 
that  the  special  custom  set  up  has  been  estabhshed.  The  custom 
was  pleaded  as  one  in  the  family,  or  at  least  in  the  got  (Gahi),  and 
no  one  instance  of  the  family  or  in  the  got  has  been  cited,  while, 
as  disclosed  above,  not  one  ascertained  instance  has  been  adduced 
of  succession  of  the  son's  widow  to  the  whole  estate  in  opposition 
to  the  collaterals. 

It  remains  to  be  considered  whether  the  daughter-in-law 
succeeds  under  the  Hindu  Law  applicable   to  the  parties  i.e.  the 
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Mitakshara,  and  the  detenu iimti on  of  that  question  appears  to  rest 
upon  which  interpretation  of  that  law  we  are  pit  pared  to  accept 
as  correct,  viz.,  that  of  the  Bombay  High  Court.  Lallubhal 
Bapubhai  v.  Cassihai  {^),  Madhairam  Mujutram  v.  Dove  Travi- 
hahlal  Bhawamihankar  (^),  or  that  of  the  other  High  Courts  in 
India  Ananda  Bibeex.  Noicnit  Lai  {^)f  Jogadamla  Koer  v.  Secre- 
tary of  State  for  India  in  Council  C^),  Gauri  Sahai  v.  Euhho  (^), 
Mari  v.  Ohinnam  Mai  (^). 

The  Vedas  and  Manu  are  generally  against  the  succession  of 
females,  and  the  list  of  heirs  in  the  Mituhhao-u  does  not  include 
the  daughter-in-law.  Of  the  views  expressed  hy  the  commentatois 
the  Bombay  rulings  in  this  matter  approve  of  those  of  Ballam- 
bhatta  and  Nanda  Pandita,  while  the  Calcutta  and  Allahabad 
High  Courts  accept  those  of  the  Viramiiiodaya,  an  earlier  com- 
mentary, as  of  greater  weight.  Lollulhai  Bapubhoiy.  Cosdbui  (^), 
a  Privy  Council  ruling,  clearly  indicates  that  their  Lordships 
upheld  the  decision  of  the  Bombay  High  Court  only  as  an  exposi- 
tion of  the  law  of  inheritance  prevailing  in  Western  India,  i.e., 
in  the  Bombay  Presidency,  and  mainly  upon  the  learning  and 
research  displayed  in  the  judgments  under  appeal.  "  Their 
"  Lordships  do  not  find  any  satisfactory  gi'ounds  which  should 
"  induce  them  to  dissent  from  the  conclusion  of  the  High  Coiut 
"  that  the  doctrine  which  has  actually  prevailed  in  Bombay  is  in 
"  favour  of  the  right  of  the  widow ;  nor  any  sufficient  reason  for 
"  holding  that  the  doctrine  which  has  so  prevailed  should  not  have 
"the  force  of  law  "  (page  126).  The  authority  is  thus  strictly 
confined  to  the  Bombay  Presidency. 

The  learned  author  of  the  Tagore  Law  Lectures,  1880,  while 
he  generally  adopts  a  non-committal  attitude  is  evidently  not  in 
sympathy  with  Balambhattay  mentioning  the  tradition  that 
*'  Balam's  gloss  was  the  work  of  a  female  hand,"  and  he  points  out 
that  the  Viramitrodaya  is  according  to  the  Privy  Council  "  pro])erly 
"  receivable  as  an  exposition  of  what  may  have  been  left  doubtful 
*'  by  the  Mitakshara  and  is  declaratory  of  the  law  of  the  Benares 
"  School,"  and  that  commentary  excludes  a  daughter-in-law 
(pages  664-65).  Mayne  in  para.  529  of  hinBimlu  Law  and  Usaiji: 
(6th  Edition)  distinctly  declares  against  the  rule  of  succession  of 
the  widow  of  a  son  or  collateral  as  held  in  Western  India  (page 
696)  in  the  absence  of  any  express  text  in  the  Mitahsharo. 

(»)  I.  L.  B.,  V  Bom.,  110.  C)  /.  L.  R.,  XVI  Calc,  367. 

(•)  I.  L.  B.,  XXI  Bom.,  739.         (*)  I.  L.  B.,  Ill  All.,  45. 
(»)  I.  L.  bI,  IX  Calc,  315.  («)  /.  L.  B.,  VIII  Mad.,  107. 
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It  is  certainly  significant  that  all  the  Hindu  High  Court 
Judges  (Mitter,  OSficiating  0.  J.,  ia  Ani.7id i  Bibee  v.  Nownit  Lfil{^), 
Banerjee,  J.,  in  Jogadnmba  Ko2r  v.  Secretary  of  Slate  for  India  in 
Council  ("*),  and  Muttusami  Ayyar,  J.,  in  Mari  v.  Ghinnam  Mai  {^)), 
are  oppo33d  to  tli3  Bombay  infcei'prjfcation  of  the  Mitakshara. 

Further,  in  the  absence  cff  any  express  authority  to  the  con- 
traiy,  we  are  inclined  to  view  the  decisions  on  the  Mitakshara 
Law  given  by  the  High  Courts  of  Allahabad  and  Calcutta  as  of 
lore  direct  application  to  this  Province  than  the  Bombay  rulings. 

Though  the  list  of  heirs  in  the  Mitakshara  may  not  be  ex- 
laustive,  the  difficulty  of  extanding  succession  to  females  not 
bxpressly  named  therein  is   demonstrated  by  the  conflict   between 

le  two  commentators  aboveraentioned,  BnUambh'itta   and    Nanda 

^audita. 

We  consider  the   waight  of  authority  is  in  favour  of  the  view 
lat  the  daughter-in-law  under  the  Mitihshara  Law  as  applicable 
this  Province  is  not  an  heir.    Nor  does  she  take  by  survivorship, 
iiot  being  a  joint  owner  with  her   father-in-law  {Ananda    Bibee  v. 
lownit  Lai  (})). 

Mussamraat  Kirpi,  defendant,  thus  has  no  right  to  succeed  to 
ler  father-in-law  Deviditta  Mai  either  by  law  or  custom  in  the 
presenc3  of  collaterals  such  as  plaintiff  who  is  related  to  Deviditta 
Mai  in  the  4th  degree  and  who  is  entitled  to  a  -gVnd  share  in 
Deviditta  Mai's  estate. 

We  therefore  reverse  the  order  of  the  Divisional  Court,  dis- 
missing the  plaintiff's  claim,  and  under  Section  562,  Civil  Procedure 
Code,  we  remand  the  appeal  to  that  Court  for  disposal  of  the 
points  therein  arising  and  which  were  left  undecided. 

Stamp  on  appeal  in  this  Court  to  be  refunded.  Other  costs 
of  this  Court  will  be  costs  in  the  cause. 

Appeal  allowed . 

(•)  /.  L.  R.,  IX  Gale,  315.  (»)  I.  L.  R.,  XVI  Calc,  367 

(»)  I.  i.  i?.,  VIII  Mad.,  107. 
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lUh  Augt.  1900, 


Full  Bench. 

No.  101. 
Before  Mr.  Justice  Clarh," Chief  Judge,  Mr.  Justice  Reid,  and 
Mr.  Justice  Earris. 
HIRA  SINGH  AND  OTHERS,— (Pi aintiffs), 

Versus 

GURMUKH  SINGH— (Defendant). 

Civil  Reference  No.  SO  of  1900. 

Jurisdiction — Jurisdiction  of  Civil  or  Revenue  Court — Grant  of  afortion 
of  the  village  common  land   to  a  person    holding   the  office  of  ala  lamhardarl 
.rent  free — Suit  for    dispossession— Landlord    and   i en cir.t  — Punjab    Tenancy 
Act,  1887,  Section  4,  clause  5. 

Defendant  having  been  appointed  ala  lambardar  by  virtue  of  hig| 
office  obtained  a  grant  from  Government  with  the  consent  of  the  village 
proprietary  body  of  a  portion  of  the  village  common  land  as  muafi.  The] 
muafi  was  resumed  io  1892,  and  plaintiffs  the  recorded  proprietors  of  the] 
land  sued  for  possession  on  the  allegation  that  they  were  the  landlords, j 
and  that  the  land  had  been  held  by  defendant  as  ala  lambardar's  muaflA 
ftnd  that  on  the  resumption  of  the  muafi  the  f'efendant  was  not  entitled] 
to  retain  possession.  The  question  referred  was  whether  the  suit  was 
One  cognizable  by  the  Civil  or  Revenue  Court. 

Eeld  by  the  Full  Bench    that  the  suit  wns   excluded  from  the  cogni- 
zance  of  the  Civil  Cdurt  as  the  arrangement  made  with  the  consent  of  the! 
proprietary   body   was  a   transfer  to  the  ala  lambardar  of   a  rent  free' 
cultivating  right  for  a  fixed  term,  and  that  the  alu,  lambardar   held  under 
the  proprietary  body,  and  was  their  tenant. 

Sham  Singh  and    others   v.  Ghula   Singh   and  others    ('),  and  Sohna  v. 
Motam  C)  overruled.     Jhanda    Sivrih  v.  JJhnva  Singh  (•'),  and  Lahna  Singhl 
and  others  V.  Hira  Singh  C)  cited  and  approved. 

Case  referred  ly  the  Commissioner  and  Svperintendent,  Lahori 
Division,  on  26th  February  1900, 

Shelverton  and  Kharak  Singh  for  defendant. 

The  question  of  law  involved  was  referred  to  a  Full  Hencl 
by  the  following  order  of  the  Divisional  Bench  (Harris  an< 
Rattigan,  J  J.). 

Rattigan,  J. — This  is  a  reference  by  the  Collector  of  th^ 
Lahoi-e  District,  and  the  point  involved  is  one  of  some  diflBcultyJ 
and  has  given  rise  to  conflicting  judgments  of  this  Court  and  oJ 
the  Financial  Commissioners. 

At  the  time  of   Mr.   Prinsep's   Settlement,   defendant  wa 
appointed  ala  lambardar,  and  in  virtue  of  his  office   was   granted 


(')  105,  P.  R.,  1894. 
C)  23,  P.  /£.,  1895. 


(3)  1,  P.  R.,  189(5,  Hcv. 
(*)  1,  P.  B.,1897,  Rov. 
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by  Government,  acting  with  the  consent  of  the  village  proprietary 
body,  a  plot  of  the  village  land  as  viuafi.  The  muaji  was  resumed 
in  1892,  and  plaintiffs,  who  ai^e  the  recorded  proprietors  of  the 
said  land,  now  sue  for  possession  and  allege,  (^)  that  they  are 
the  landlords,  and  the  land  has  been  held  by  the  defendant  as  ala 
lambardar's  muaji,  (ii)  that  on  the  resumption  of  the  muafi^  the 
defendant  was  no  longer  entitled  to  retain  possession.  In  reply, 
defendant  pleaded  thathe  had  had  over  thirty  years'  adverse  posses- 
sion, and  had  thereby  acquired  propiietary  rights  in  the  land,  or 
alternatively,  that  he  had  acquired  occupancy  rights  therein,  and 
that,  in  any  event,  he  was  entitled  to  compensation  for  imj^rove- 
inents  effected  by  him.  Subsequently  he  abandoned  his  plea  of 
\  advex'se  possession. 

It  appeai-s  that  in  1897  the  propi-ietors  issued  notices  of 
ejectment  against  the  defendant,  and  it  was  decided,  in  suits  to 
contest  those  notices,  that  as  the  relationship  of  landlord  and 
tenant  did  not  exist  between  the  parties,  reference  should  be  made 
to  the  Civil  Courts,  Suits  were  thereupon  instituted  in  the  Civil 
Court  which,  however,  decided,  in  accordance  with  certain  rulings 
of  the  Financial  Commissioner,  to  which  allusion  will  hereafter  be 
made,  that  the  parties  stood  in  the  relationship  of  landlord  and 
tenant  to  each  other,  and  that  consequently  the  suits  were  cogni- 
zable by  a  Revenue  Court.  Plaintiffs  accoi"dingly  brought  the 
present  suit  in  the  Court  of  the  Assistant  Collector,  1st  grade, 
Lahore,  who  found  that  defendant  had  acquired  occupancy  rights 
in  the  land  under  Section  5  {i)  (d)  of  Act  XVI  of  1887,  and 
dismissed  the  claim.  Plaintiffs  appealed  against  this  decision  to 
the  Collector.  That  oflBcer  finding  it  impossible  to  reconcile  the 
rulino-  of  the  Financial  Commissioner,  reported  as  Lahna  Singh  and 
others  v.  Hira  Singh  (*)  with  the  decision  of  this  Court  in  Sohiav. 
Mosam  C*),  has  referred  the  question  whether  the  suit  is  cognizable 
by  Civil  or  a  Revenue  Court  to  this  Court,  under  Section  99  of 
Act  XVI  of  1887. 

The  answer  to  this  question  seems  to  us  to  depend  upon  the 
question  whether  the  defendant,  after  he  was  put  into  possession 
of  the  land  as  muafidar,  was  a  "  tenant  "  of  the  propi-ietors  of  the 
land  within  the  deBnition  as  given  in  Section  4  (5)  of  the  Tenancy 
Act,  1887,  If  he  was,  then  on  the  resumption  of  the  muafi  hi 
1892,  ho  would  have  been  in  the  position  of  a  tenant  holding  over 
after  the  determination  of  his  teuaucy,  in  the  absence  of 
evidence  showing  that  the  tenancy  was  at  an  eud,  and  that  he  was 
a  mere  trespasser.     In  this  case,  the  present  suit  would  clearly   be 

~  0)_i,  t.  B.,  1897,  Kev.  ("-)  23,  P.  /?.,  1895^ 
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one  cognizable  by  a  Revenue  Court.  If,  on  the  other  hand,  the 
defendant  was  at  no  time  a  "  tenant  "  of  the  plaintiffs,  the  suit 
would  be  one  against  a  trespasser,  and  as  such  cognizable  by  the 
Civil  Courts. 

Upon  the  question  whether  under  such  circumstances  the  defend- 
ant can  be  regarded  as  having  occupied  the  position  of  a  tenant 
holding  under  plaintiffs,  the  Chief  Court  and  the  Financial  Commis- 
sioner have  differed.  In  Sham  tSingh  and  others  v.  Ghula  Singh  and 
other  ft  (^)  this  Coui-t  held  that  it  cannot  be  said  that  under  an 
arrangement  Avhereby  the  village  propi'ietors  assign  a  portion  of 
land  to  the  endowment  to  the  office  of  ala  lambardar  to  which 
Government  appoints  a  certain  person,  the  person  so  appointed 
and  in  possession  of  the  assigned  land  is  a  '*  tenant  "  of  the 
village  proprietors  in  the  sense  of  holding  land  "  under  "  them. 
In  this  case  Fioc,  J.,  observed  :  "  It  appears  to  us  that  he  cannot 
*'  possibly  be  said  to  have  ever  held  this  land  under  plaintiffs,  the 
"  village  proprietors.  If  he  held  it  "  under  "  any  one,  he  held  it 
"  under  the  Government.  Hut  he  vever  was,  and  never  could  have 
*^been,  liable  tn  pay  nut  for  the  land  to  Government,  for  Government 
"  teas  in  vio  sense  the  proprietor  or  lessee  of  the  land,  and  could  not 
'' have  claimed  r'-nt  from  any  one."  Mr.  Justice  Plowden  added: 
"  The  ala  lambardar  holds  land  in  the  village,  no  doubt,  and  it 
"  is  the  land  of  the  proprietaiy  body,  but  there  is  no  such  fixed 
"  connection  between  him  and  them  that  he  can  be  said  to  hold 
"  '  under  '  them.  The  proprietary  body  have  placed  a  plot  of  land 
*'  at  the  disposal  of  Government  for  a  special  parposo.  The  Govern- 
"  mcnt  appoints  the  officer  and  the  officer  takes  possession  for  the 
"  purpose  of  beneficial  enjoyment  of  the  plot  in  his  capacity  of  offi- 
"  cer.  The  pi'oprietary  body  stands  in  no  such  relation  towards 
"  the  occupant  by  reason  of  its  transaction  with  the  Govei'nment 
"  and  the  Government  appointment  of  the  officer  as  gives  the  pro- 
"  prietary  body  a  legal  right  either  to  distrust  his  possession  or  to 
"  recover  possession  from  the  officer  under  any  circumstances  so 
"  long  as  he  holds  as  oflScer,  or  to  abolish  the  office  or  remove  an 
"  incumbent  from  his  office.  If  the  oflBcer  holds  *  under ' 
"  any  one,  he  holds  '  under  *  the  Government,  the  proprietary 
"  right  continuing  in  the  proprietary  body  (subject,  of  course,  to 
"  partition  of  the  right)  divorced  for  the  time  being  from  the 
*'  right  to  possession  which  usually  accompanies  that  right.  But 
"  this  proprietary  right  entitles  them  to  recover   possession  from  a 

"  trespasser  dui'ing  vacancy   of   the  oGGco The 

"position  of  the  ala    lambardar  in  regard   to   the   land   occupied 

(>)  105,  P.  R.,  1894. 
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"by  him  in  virtue  of  his  office,  is  no  doubt  to  some  extent 
"anomalous,  but  it  is  not  a  legal  impossibility  that  a  man  should 
"  occupy  in  a  village  land  owned  by  the  proprietary  body  and  yet 
"  be  neither  tenant  nor  trespasser  in  respect  of  the  land  in  his 
'*  occupation." 

This  decision  was  cited  and  followed  by  Rivaz  and  Chatterji, 
J  J.,  in  Sohna  v,  Mosam  (^). 

On  the  other  hand,  the  Financial  Commissioner  (Mr.  C.  M. 
liiysLz)  in  JhandaSingJiv,  DJian a  Singh  («)  expressed  his  dissent 
from  the  view  adopted  in  Sham  Singh  and  others  v.  Ghnia  Singh 
and  others  (^),  and  stated  that  he  was  clearly  of  opinion  that  under 
the  circumstances  "  the  position  of  the  chief  lambardar  is  no  other 
"  than  that  of  a  tenant  of  the  land  in  his  occupation,  inasmuch  as 
"  he  has  been  holding  it  temporarily  by  consent  of  the  proprietors 
*'  and  so  under  them,  and  has  been  liable  to  pay  rent  for  the  land 
"  to  the  proprietors,  should  they  make  such  a  demand,  at  all 
"  events  on  expiry  of  the  settlement  that  was  current  when  the 
" land  was  given  him."  Again,  in  Lahna  Singh  and  others  v. 
Bira  Singh  (^)  (at  page  2)  the  Financial  Commissioner  (Mr.  C.  L. 
Tupper)  remarked  that  "  the  Financial  Commissioner,  Mr.  Rivaz, 
"  in  Jhanda  Singh  v.  Dhana  Singh  (2)  differing  with  the  Chief 
"  Court,  has  held  that  the  ala  lambardars  in  these  cases  are 
"  tenants  holding  under  the  proprietors.  I  have  fully  considered 
"  that  view  and  agree  in  it." 

After  careful  consideration  of  the  judgments  above  referred 
to,  we  are  not  satisfied  that  the  decisions  of  this  Court  are  correct. 
A  tenant  as  defined  in  Section  4  (5)  of  the  Tenancy  Act,  means 
"  a  person  who  holds  land  under  another  person  and  is,  or  but  fur 
"  a  special  contract  would  6e,  liable  to  pay  rent  for  that  land  to 
"  that  other  person." 

It  is  conceded  that  the  ala  lambardar  is  gi'anted  possession 
of  the  land  with  the  consent  of  the  proprietary  body,  and  that  the 
latter  continue  to  be  thereafter,  no  less  than  they  were  before,  sole 
proprietors  of  that  land.  By  an  express  agreement  with  Govern- 
ment they  have  contracted  to  levy  no  rent  from  the  oflBcer  for  his 
occupation  of  the  land,  and  have  impliedly  or  possibly  at  times 
expressly  consented  that  he  shall  remain  in  undisturbed  possession 
of  it  so  long  as  he  retains  his  office.  But  they  remain  full  pro- 
prietors, and  the  ala  lambardar,  who  has  obtained  possession  with 
their  consent,  holds  the  land  subject  to  their  undoubted  proprietarj'' 
rights  which  are  unaffected.     It  is  true   that   the   proprietors    do 


(')  23,  P.  JJ.,  1895.  (')  105,  P.  J2.,  1894. 

(»)  1,  P.  i?.,  1896,  Rev.  (*)  1,  P.  B.,  1897,  Rev. 
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not  appoint  the  officer  or  select  a  person  for  the  post,  but  their 
agreement  with  Government  amounts  to  this,  that  they  are  willing 
to  allow  any  person,  whom  Government  may  appoint,  to  occupy  a 
portion  of  their  land  free  of  rent  for  a  specified  period.  The 
person  appointed  obtains  possession  of  the  land  under  this  arrange- 
ment and,  but  for  the  agreement  between  the  proprietors  and  the 
Government.,  he  would  he  liable  to  pay  rent  for  that  land.  Govern- 
ment appoints  him,  but  he  does  not  hold  the  land  "  under  "  Gov- 
ernment, admittedly  because  (in  the  words  of  Mr.  Justice  Roe) 
he  never  was,  a7id  never  could  have  been,  liable  to  pay  rent  for  the 
"  land  to  Government,  for  Government  was  in  no  sense  the  proprietor 
"  or  the  lessee  of  the  land."  But  the  village  propi'ietors,  on  the 
other  hand,  are  the  propx'ietors  of  the  land,  and,  except  for  a 
special  contract  made  by  them,  any  person  obtaining  possession 
of  their  land  would,  without  doubt,  be  liable  to  pay  rent  for  that 
land.  Upon  what  ground,  then,  can  it  be  held  that  the  ala 
lambardar  does  not  "hold  under  "  the  proprietors?  The  words 
underlined  "  hold  under  "  mean,  so  at  least  it  seems  to  me  nothing 
more  than  this,  that  the  possession  of  the  holder  is  admittedly 
subject  to  the  superior  proprietary  right  of  another  in  the  land. 
Possibly,  the  incidents  of  the  holder's  tenure  may  be  such  that  he 
is  not  liable,  by  reason  of  a  special  agreement,  either  to  pay  rent 
for,  or  to  be  ejected  for  a  specified  or  definite  penod  given  from,  the 
land,  but  so  long  as  a  person  is  in  possession  of  another's  land  for 
a  temporary  pui'pose  and  with  the  consent  of  that  other,  whose 
proprietary  rights  are  acknowledged,  the  possessor  should,  in  my 
opinion,  be  regarded  as  holding  the  land  "  under  "  the  proprietor. 
That  in  the  decisions  of  this  Court  to  which  reference  has  been 
made,  it  has  been  held  otherwise,  is  due,  if  I  may,  with  the  greatest 
respect  for  the  leai-ned  Judges  who  so  decided,  venture  to  say  so, 
to  an  unconscious  confusion  of  the  tenure  of  an  ala  lambardar's 
office  with  that  official's  tenui-e  of  the  land  granted  to  him.  His 
office  he  holds  under  Government  which  appointed  him,  and  with 
his  office  the  proprietors  of  the  village  cannot  interfere.  But  his 
land  ho  has  obtained  from  the  proprietors,  indirectly,  no  doubt, 
but  still  with  their  consent,  and,  though  for  special  reasons  ho 
holds  it  rent  free  and  cannot  be  evicted  or  ejected  from  it,  he  is  in 
possession  subject  to  the  proprietary  rights  of  the  latter.  His 
occupation  of  the  land  is  in  reality  permissive,  and  I  am  of  opinion 
that  under  such  circumstances  he  must  bo  cousidei-ed  to  ''  hold 
under  "  the  proprietor's.  In  certain  cases  perhaps  the  consent  of 
the  proprietary  body  to  the  transaction  proposed  by  Government 
was  not  altogether  freely  given,  but  whether  free  or  not,  such 
cooseat  was  ia  point  of  fact  obtained  and  the  SettlemQat  OfiSce^^ 
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in  making  an  allotment  of  village  land  to  ttie  ala  lambardar 
acted  invariably  in  consultation  with  tlie  proprietary  body.  For 
the  purpose  of  the  argument  it  may,  therefore,  be  assumed  that 
the  ala  lambardar  was  placed  in  possession  with  the  express 
consent  and  permission  of  that  body  whose  dominion  continued 
thereafter  unimpaired  except  to  the  extent  expressly  agreed  upon 
by  them.  That  a  person  should  be  in  possession  of  land  admitted- 
ly belonging  to  another  and  yet  be  neither  a  tenant  nor  a  tres- 
passer in  respect  of  such  land  is,  if  not  a  legal  impossibiHty,  at 
least  a  unique  anomaly,  and  it  would  be,  I  think,  exceedingly 
diflScult  to  define  the  legal  status  attaching  to  a  person  under  such 
circumstances.  I  for  my  part  can  see  no  reason  for  clothing  the 
ala  lambardar  in  possession  with  a  status  at  once  undefined  and 
anomalous,  and  I  think  that,  under  the  ordinary  principles  of  law, 
he  should  be  regarded  as  a  tenant  holding  the  land  under  the  pro- 
prietors to  whom,  but  for  the  contract  between  the  latter  and  Gov- 
ernment, he  would  be  liable  to  pay  rent  for  that  land. 

I  would,  therefore,  with  the  concurrence  of  my  learned 
colleague,  refer  the  following  question  to  a  Full  Bench  for 
decsion: — 

"  Where  Government,  in  order  to  endow  the  office  of  ala 
"  lambardar,  has  arranged  with  the  proprietary  body  of  the 
"  village  that  such  officer  shall  take  over  part  of  the  village  com- 
"mon  rent-free  and  retain  possession  thereof  during  the  term 
"  of  the  settlement,  and  the  proprietary  body  has  given  its 
"  consent  to  the  arrangement,  does  that  officer  on  taking  posses- 
"  sion  of  such  land,  thereby  become  the  '  tenant '  of  the  pro- 
"  prietary  body  within  the  meaning  of  Section  4,  clause  (5)  of  the 
"  Punjab  Tenancy  Act,  1887  ?  " 

Harris,  J. — I  think,  for  reasons  stated  by  my  learned 
colleague,  the  above  question  should  be  referred  to  a  Full  Bench, 
and  it  is  referred  accordingly. 

The  following  judgments  were  delivered  by  the  learned 
Judges,  who  constitued  the  Full  Bench : — 


I3th  Augt.  1900. 


Harris,  J.— The  question  referred   to  the  Full  Bench   for     2ith  Be      1900 
decision  is—  •»  • 

"  Where  Government,  in  order  to  endow  the  office  of  ala 
"  lambardar  has  arranged  with  the  proprietary  body  of  the  village 
"  that  such  officer  shall  take  over  part  of  the  village  common  rent- 
"  free  and  retain  possession  thereof  during  the  term  of  the  Settle- 
"  ment  and  the  proprietary  body  has  given  its  consent  to  the 
"  arrangement,  does  that  officer  on  taking  possession  of  such  land, 
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*'  thereby   become  the  *  tenant '   oB   the  proprietary  body   within 
"  the  meaning  of  Section  4,  clause  (5)  of  the  Punjab  Tenancy  Act, 

"  1887." 

The  reference  was  deemed  necessary  owing  to  a  conflict  of 
views  expressed  in  Sh'im  Singh  and  others  v.  Ghula  Singh  and 
others  ('},  (also  printed  as  I  uvjuh  Record,  123  of  1893)  by  Plowden 
and  Roe,  JJ.,  followed  in  Sohna  v.  Mosam  (^)  (Rivaz  and 
Chatterji,  .7  J.),  with  the  view  taken  by  the  Financial  Commissioner 
(Mr.  C.  M.  Rivaz)  in  Jhanda  Singh  v.  Dh'ina  Singh  (^)  and 
followed  in  Luhna  Singh  and  others  v.  Hira  Singh  (^). 

Under  the  Punjab  Tenancy  Act  of  1887,  "tenant"  means  a 
person  who  holds  land  under  another  person,  and  is,  or  but  for 
a  special  contract  would  be,  liable  to  pay  rent  for  that  land  to  that 
other  person,  but  it  does  not  include — 

(a)  an  inferior  landowner,  or 

(ft)  a  mortgagee  of  the  rights  of  a  landowner,  or 

(c)  a  person  to  whom  a  holding  has  been  transferred,    or  an 

estate  or  holding  has  been  let  in  farm,  under  the 
Punjab  Land  Revenue  Act,  1887,  for  the  recovery  of 
an  arrear  of  land  revenue,  or  of  a  sum  recoverable  as 
such  an  arrear,  or 

(d)  a  person  who  takes   from   the   Government   a   lease   of 

unoccupied  land  for  ihe  purpose  of  sub-letting  it. 

I  think  it  is  clear  that  the  ala  lambardar  of  the  reference 
does  not  come  within  any  of  the  classes  (a)  to  (d)  of  the  above 
definition. 

Two  things  are  necessary  to  constitute  the  ala  lambardar 
the  tenant  of  the  proprietary  body,  vis.,  (1)  he  must  hold  the  land 
under  that  body,  and  (2)  he  must  be  liable  to  pay  rent  for  the 
land,  except  in  the  case  of  a  special  contract  that  he  is  not  to  pay 
I'cnt. 

I  do  not  consider  that  the  second  necessary  condition  presents 
much  difficulty.  Under  ordinary  circumstances  any  one  taking 
over  part  of  the  village  common  would  bo  liable  to  pay  rent  there- 
for to  the  proprietary  body.  Hence  if  there  was  a  contract, 
express  or  implied,  between  the  proprietary  body  and  the  ala 
lambardar  that  ho  was  to  hold  the  land  rent-fx*ee  the  second 
condition  is  satisfied.  It  seems  to  me  that  the  case  put  assumes 
a  contract.     Tho  agreement  to  forego  rent  must  be  held  to  be 

(■)   105,  P.  R.,  1894.         (^)  1,  P.  R.,  1830,  Rev. 
(»)  23,  P.  R.,  1895.         (*)  I,  P.  B.,  1897,  Rev. 
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between  the  ala  lambardar  and  the  proprietary  body,  and 
Government  in  getting  the  proprietors  lo  allow^  the  ala  lambardar 
to  hold  rent-free  are  only  in  the  position  of  an  intermediary.  It 
is  true  that  Government  are  appointing  a  village  officer  rather 
than  a  village  servant,  but  1  do  not  think  it  can  be  contended  that 
the  agreement  between  the  ala  lambardar  and  the  proprietors  is 
without  consideration. 

But  the  decision  in  Sham  Singh  and  others  v.  Ghula  Singh 
and  others  (^)  turned  upon  the  question  whether  the  ala  lambar- 
dar was  holding  "  under  "  the  proprietary  body,  and  that  is  the 
point  on  which  this  Court  and  the  Financial  Commissioner  have 
differed. 

Mr.  Justice  Roe  in  Sham  Si7igh  and  others  v.  Qhula  Singh 
and  others  (^)  said  :  "  Now  the  facts  connected  with  Gulab  Singh's 
''  occupation  of  the  land  are  that  the  village  proprietors  set  aside 
"  a  portion  of  the  village  waste  for  an  endowment  of  the  office  of 
■'  ala  lambardar,  the  appointment  to  the  office  was  to  rest  solely 
"  with  the  Government  ,  .  .  .  Gulab  Singh  was  appointed  ....  by 
"  the  Government,  and  .  .  .  entered  into  possession  of  the  assigned 
"  land,  that  is  of  the  holding  now  in  dispute.  It  appears  to  us 
•'  that  he  cannot  possibly  be  said  to  have  ever  held  this  land 
*•  under  the  plaintiffs,  the  village  proprietors.  If  he  held  it 
*'  '  under '  any  one,  he  held  it  under  the  Government.  But  he 
"  never  was,  and  never  could  have  been,  liable  to  pay  rent  for  the 
"  land  to  Government,  for  Government  was  in  no  sense  the  pro- 
"  prietor  or  lessee  of  the  land,  and  could  not  have  claimed  rent 
"  from  any  one.  Gulab  Singh  held  the  land,  not  as  the  '  tenant  * 
"  of  any  one,  but  purely  as  a  village  officer,  for  whose  support 
"  the  land  had  been  assigned." 

Sir  Meredyth  Plowden  said — 

"  The  transaction  presents  itself  to  my  view  as  having  been 
*'  in  general,  one  by  which  the  Settlement  Officer  procured  the 
"  assent  of  the  general  body  of  village  proprietors  to  the  assign- 
"  ment  of  a  portion  of  village  land  to  a  particular  object,  viz.,  the 
"  endowment  of  the  new  office  of  ala  lambardar,  the  proprietary 
"body  usually  though  not  invariably  (see  Ourbuksh  Singh,  KharaJc 
"  Singh  and  others  v.  Qutb-ud-.lin)  ("),  agreeing  to  forego  any  claim 
"  to  profit  from  such  portion,  and  the  Government  agreeing  to 
"  forego  revenue.  All  that  was  to  pass  to  the  office-holder  under 
"  the  ordinary  arrangement  was  the  beneficial  enjoyment  and  not 
**  the  proprietary  right,  he  was  to  hold  the  land   by   virtue  of  his 

(^)  105,  P.  B.,  1894.         (»)  105,  P.  B.,  1879. 
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"  office  and  the  power  of  appointment  rested  with  the  Government. 
"  Now  on  such  facts  it  appears  to  me  that  it  cannot  be  accurately 
"  said  that  an  ala   lambardar  is  a  tenant  of  the  proprietary  body 
"  even  on  the  wider  interpretation  of  '  tenant '   contained  in   the 
"  Punjab  Tenancy  Act  of  1887,   as   compared   with  that  of  1868. 
"  The   ala   lambardar  holds   hind  in  the  village  no  doubt  and  it 
"  is  the  land  of  the  proprietary  body,  but  there  is  no  such  fixed 
"  connection   between     him    and    them    that    he    can    be    said 
"  to   hold   '  under '   them.     The     proprietary   body   have   placed 
"  a  plot   of  land   at  the   disposal   of    Government  for   a   special 
*'  purpose.     The  Government  appoints  the  officer,  and   the  officer 
"  takes  possession  for  the  purpose  of   beneficial   enjoyment  of   the 
"  plot  in  his  capacity  of  officer.     The  proprietary   body   stands   in 
"  no  such,  relation  towards  the  occupant  by  reason  of   its   transac- 
"  tion  with,  the  Government,  and  the  Government  appointment   of 
"  the  officer  as  gives  the   proprietary   body  a  legal  right  either 
"  to  disturb  his  possession  or  recover  possession   from  the  officer 
"  under   any   circumstances   so   long   as  he   holds   as  officer,    or 
*'  to  abolish  the  office,  or  remove  an  incumbent  from  his   office.     If 
*'  the    officer    '  holds    under  '   any    one,   he    '  holds    under  '   the 
"  Government,  the  px'oprietary  right  continuing  in  the  proprietaiy 
'*  body  (subject  of  course  to  partition  of   the   right)   divorced   for 
"  the  time  being  from  the  right  to  possession  which  usually  accom- 

"  panics  that  right The   position  of  the  ala   lambar- 

"  dar  in  regard  to  the  land  occupied  by  him  by  virtue  of  his  office 
'•  is  no  doubt  to  some  extent  anomalous,  but  it  is  not  legal  impos- 
"  sibility  that  a  man  should  occupy  in  a  village  land  owned  by  the 
"  proprietary  body,  and  yet  be  neither  tenant  nor  trespasser  in 
"  respect  of  the  land  in  his  occupation." 

On  the  other  hand,  the  Financial  Commissioner  in  Jhanda 
Singh  v.  Dhana  Singh  (^)  in  differing  fi'om  the  above  view  said, 
"  the  Settlement  Officer,  wishing  to  provide  some  cxtx'a  emoluments 
"  for  the  chief  lambardar,  induced  the  village  proprietary  body 
"  in  several  instances  to  allow  him  to  cultivate,  free  of  rent,  a 
"  piece  of  their  common  land.     Bat  there  was  no  special  agreement 

'*  made  between  the  viUage  proprietors  and  chief    lambardar 

"  that  the  laud  was  given  as  a  perpetual  rent-free  assignment  for 
*'  the  suppoi-t  of  the  office  of  chief  lambardar.  The  arrangement 
"  was  one  which,  it  seems  to  me,  the  proprietors  were  at  liberty 
**  to  revoke  at  any  time,  should  they  insist  on  so  doing,  either  by 
"  taking  back  their  land  or  demanding  rent  for  it.  At  most  the^ 
"  arrangement  could  not,  I  think,  be  held  to  be  binding  on   them 

(')  1,  P.  2?.,  1896,  Rev. 
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"  beyond  the  term  of  the  settlement  current  at  the  time 

"  I  am  therefore  clearly  of  opinion  that,  under  the  circumstances, 
"  the  po-iition  of  the  chief  lambardar  is  no  other  than  that  of  tenant 
"  of  the  land  in  his  occupation,  inasmuch  as  he  has  been  holding 
"  it  temporarily  by  consent  of  the  proprietors  and  so  under  them, 
"  and  has  been  liable  to  pay  rent  for  the  land  to  the  proprietors, 
"  should  they  make  such  a  demand,  at  all  events  on  expiry  of  the 
"  settlement  that  was  current  when  the  land  was  given  to  him." 

I  have  excerpted  at  length  from  the  above  judgments  to  ex- 
hibit the  trains  of  reasoning  which  led  to  divergent  views.  In 
Sham  SingJi  v.  Ohula  Singh  (^)  stress  was  laid  upon  the  fact 
that  the  ala  lambardar  holds  the  land  as  a  village  officer  appointed 
by  Government,  and  the  fact  that  he  holds  with  the  consent  of 
the  proprietary  body,  which  was,  evidently  the  basis  of  the  view 
adopted  in  Jhanda  Singh  y.  Dhana  Singh  (^)  was,  if  I  may  venture 
to  say  so,  comparatively  lost  sight  of. 

In  my  opinion  the  true  decision  of  the  above  somewhat  nice 
distinction  depends  upon  an  answer  to  the  question  whether  the 
rights  of  the  proprietary  body  are  to  be  viewed  as  in  abeyance 
(in  the  words  of  Plowden,  J.,  "the  proprietary  right  continuing 
"  in  the  proprietary  body  divorced  for  the  time  being  from  the 
"  right  to  possession  ")  for  the  term  of  settlement,  or  whether  the 
arrangement  is  to  be  considered  a  mere  transfer  of  a  rent-free 
cultivating  right  for  a  fixed  term. 

It  appears  to  me  that  all  the  proprietary  body  have 
relinquished  is  the  i-ight  to  take  rent  or  resume  possession  for  the 
fixed  term  of  settlement.  That  relinquishment  alone  does  not 
exclude  the  ala  lambardar  from  the  definition  of  tenant  or  divest 
the  proprietary  body  of  all  proprietary  rights. 

If  the  proprietary  body  themselves  choose  to  put  any  person 
in  possession  of  a  plot  of  their  village  common  rent-free  for  the 
term  of  settlement  such  person  would  be  holding  "  under  "  them 
and  would  bo  their  "  tenant."  The  only  difference  in  the  case 
put  is  that  Government  appoints  that  person,  and  the  proprietary 
body  agree  that  the  person  so  appointed  shall  be  put  in  occupa- 
tion on  the  above  terms.  Under  these  circumstances  the  learned 
Judges  in  Sham  Singh  and  others  v.  Ghula  Singh  and  others  (^) 
appear  to  have  found  it  difficult  to  decide  that  the  person  appointed 
hoM  "  under  "  Government. 

I  do  not  think  that  in  such  case  the  rights  of  the  proprietary 
body  can  be  held  to  be  wholly  in  abeyance,  in  other  words,  that  it 

(1)  105,  P.  E.,  1894.         (»)  1,  P.  JJ.,  1896,  Rev. 
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can  be  contended  that  the  proprietaiy  body  liave  given  up  entire 
control  of  the  land.  Is  the  ala  lambardar  entitled  to  deal  with 
the  land  as  he  pleases,  and  in  a  manner  inconsistent /with  and 
exceeding  the  legal  rights  of  an  ordinary  tenant  ?  Can  he,  for 
instance,  cut  down  all  the  trees  on  the  land,  cover  the  land  with 
buildings,  or  turn  the  land  into  a  brickfield  without  the  proprie- 
tary body  being  legally  enabled  to  restrain  him  ?  I  consider  he 
caunot,  his  possession  being  temporary  and  permissive. 

The  conclusion  I  arrive  at  is  that  the  arrangement  made  by 
consent  of  the  proprietary  body  is  a  transfer  to  the  ala  lambardar 
of  a  rent-free  cultivating  right  for  a  fixed  term,  that  the  ala 
lambardar  **  holds  under "  the  proprietai-y  body  and  is  con- 
sequently their  "  tenant."  1  would  therefore  answer  the  question 
put  in  the  affirmative. 

Clark,  C.  J. — I  concur  with  my  learned  colleague  in  answer- 
ing the  question  referred  in  the  affirmative. 

In  my  opinion  all  that  is  granted  to  the  ala  lambardar  in 
these  cases  is  the  right  of  cultivation  free  of  rent  for  some  term. 
The  proprietary  right  still  remains  with  the  proprietary  body,  and 
if  the  ala  lambardar  attempted  to  exercise  any  right  other 
than  cultivation  with  reference  to  the  land  granted  the  proprie- 
tary body  would  have  the  power  to  restrain  him  ix  gestra,  they 
could  restrain  him  from  alienating,  from  doing  anything  to 
permanently  damage  the  land,  or  from  building  on  the  land. 

Under  these  circumstances  the  ala  lambardar  must  be  con- 
sidered to  hold  under  the  proprietary  body  and  to  be  their  tenant. 

The  fact  that  his  tenure  has  been  established  by  an  arrange- 
ment between  the  Government  and  proprietary  body,  and  that 
the  proprietary  body  cannot  eject  him  or  charge  him  rent  for 
some  term,  does  not  make  hina  independent  of  the  proprietary 
body,  he  still  holds  "  under  "  them  and  subject  to  their  control  just 
as  a  lessee  who  under  his  lease  had  obtained  similar  terra  would 
hold  under  them. 


3r«J  Jany.  1901.  Re  id,  J. — For  the  reasons  recorded  by  my  learned  colleagues 

I  concur  in  answering  the  question  referred  to  us  in  the  affirmative. 

8th  Jany.  1901.  Clark,  C.  J.— The  question  referred  having   been   answered 

in  the  affirmative,  the  case  is  returned  to  the  Divisional  Bench. 
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No.  102. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Harris. 

SAYAD  RAHIM  SHAH  AND  OTHERS,— (PLAixNxiFFa),— 

APPELLANTS, 

Versus 

SAYAD  HUSSAIN  SHAH  AND  OTHERS,— (Defendant*),  - 

RESPONDENTS. 

Civil  Appeal  No.  497  of  1 897. 

Custom  -  Inheritance — Oardezi   Sayads   of  Mooltan    District — Widow's 

right   of    inheritance — Muhammadan     law— Waiih-ul-arz— A  jypH  cat  ion     of 

Wajib-ul-arz  to  an  oivner  who  is  not  specifically  mentioned  therein. 

In  a  suit  the  parties  to  which  were  Gardezi  Sayads  of  the  Mooltan 
District,  found  that  the  parties  were  governed  as  regards  the  matter  in 
question  by  custom,  and  not  by  Muhammadan  law,  and  that  among  them 
a  sonless  widow  was  entitled  to  succeed  to  her  husband's  estate  for  life. 

The  Wajib-ul-arz  of  a  village  should  be  presumed  to  apply  to  all  land< 
owners  in  the  village  as  a  body  unless  they  are  specifically  exempted. 

Mussammat  Ghulam  Zohra  v.  Rukn  Abdullah  Shah  (')  followed  and 
Mussainmat  Sardar  Bibi  v.  Sayad  Ali  Shah  (*)  distinguished. 

First  a][ypeal  from  the  decree  of  Lata  Achhru  Ram,  Bittrict  Judges 
Mooltan,  dated  27th  March  1897. 
Duni  Chand,  for  appellants. 
K.  P.  Roy,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Robertson,  J.— The  history  of  this  case  is  somewhat  peculiar.      14/A  June  1901. 

The  parties  are  Gardezi  Sayads  of  the  Mooltan  District  and 
the  property  which  is  affected  by  this  suit  is  situated  partly  in  the 
Mooltan  tahsil  and  partly  in  the  Lodhran  tahsil  of  the  Mooltan 
District. 

In  1884  the  father  of  the  present  defendants  Said  Ali  Shah 
brought  a  suit  against  Mussammat  Sardar  Bibi,  wife  of  Ibrahim 
Shah.  The  following  brief  pedigree-table  shows  the  relationship 
between  the  parties  in  that  suit. 

SAYAD  GHULAM  RASUL  SHAH. 

! 

r  \  n  I 

A  daughter.        Muhammad       Ala-ud-din  Shah  Said  Ali  Shah     Ibrahim 

Kazam  Shah  (dead),     (dead).  Shah,  widow 

widow  Mussammat 

Mussammat  Taj  Sardar  Bibi. 
Bibi. 

I 

r \ ^ 

Rahim  Shah        Azim  Shah        Nizam  Shah. 

0  18,  P.  R.,  1889.  (»)  4,  P.  E.,  1888. 
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The  suit  of  1884  was  brought  by  Said  AH  Shah  against  the 
widow  of  his  brother  Ibrahim  Shah,  Muhammad  Kazam,  Shah, 
another  brother,  was  dead,  leaving  three  sons,  who  are  now  plaintiffs 
in  the  present  suit,  and  Ala-ud-din  Shah,  another  brother  of  Ibrahim 
Shah,  was  also  dead.  Said  Ali  Shah  claimed  first  that  according 
to  custom  Ibrahim  Shah's  widow  was  only  entitled  to  maintenance, 
and  he.  Said  Ali  Shah,  to  the  whole  property,  and  second  that 
according  to  Muhammadan  law,  he  plaintiff,  was  entitled  to 
three-fourths  of  the  property  and  the  widow  to  one-fourth.  The 
sons  of  Muhammad  Kazam  Shah  in  that  case,  who  under  strict 
Muhammadan  law  would  have  been  excluded,  as  that  law  does 
not  allow  of  representation,  sided  with  the  widow  of  Ibrahim  Shah 
who  claimed  a  life-interest  in  the  whole  property.  That  case 
was  fully  fought  out  and  finally  came  to  this  Court,  and 
the  judgment  then  delivered  is  reported  as  Mussammat 
S irdar  Bihi  v.  8<iyad  Ali  Shah  Q).  The  case  is  therefore 
one  of  great  impoi'tance  in  this  suit,  both  because  some 
of  the  present  parties  were  parties  to  that  suit  which  was 
regarding  the  property  also  now  in  suit,  and  because  it  is  a 
reported  precedent.  The  final  decision  come  to  in  that  case  was 
that  "  notwithstanding  the  failure  of  the  plaintiff  to  establish 
"  that  Muhammadan  law  is  followed,  Muhammadan  Law  must 
"  furnish  the  rule  for  the  present  case,  by  force  of  the  provisions  of 
"the  Punjab  Laws  Act  because  no  customary  rule  is  established." 

The  plaintiffs  in  the  present  suit,  the  sons  of  Muhammad 
Kazam  Shah,  were  not  parties  to  the  suit  of  1884  decided  in 
Muisammat  Sardar  Bihi  \.  Sayad  Ali  Shah  (^),  and  they  now 
sue  alleging  that  custom  is  the  proper  rule  to  apply  to  succession 
in  their  family.  That  they  are  not  bound  by  the  decision  in 
Mussammat  Sardar  Bibi  v.  Sayad  Ali  Shah  (^),  and  they  claim 
one-half  of  the  three-fourths  of  Ibrahim  Shah's  estate  which  Said 
Ali  Shah  got  possession  of  after  the  former  suit  alleging  that  as 
Mussammat  Sardar  Bibi  was  entitled  to  possession  for  life  and 
they  have  always  asserted  that  right  they  can  claim  their  share 
of  Ibrahim  Shah's  estate  within  1 2  years  of  the  widow's  death, 
under  custom  they  would  be  entitled  to  sue,  as  succession  by 
representation  is  allowed  according  to  custom.  The  first  Court 
framed  six  issues,  but  finally  dismissed  the  suit  as  barred 
by  limitation  under  Article  123  as  not  having  been  brought 
within  12  years  of  the  death  of  Ibrahim  Shah.  On  appeal  to 
this  Court,  by  a  remand  order,  dated  22nd  March  1900,  the 
case  was  sent  back  for  further  inquiry  and  another  issue  was  added 
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to  be  first  gone  into  and  decided.  "Are  the  parties  governed  by 
"an  agricultural  custom  under  which  the  widow  of  Ibi-ahim  Shah 
"  succeeded  to  his  whole  property  on  a  life-interest,  or  by  Muham- 
"  madan  Law  ?" 

In  the  return  to  the  remand  order,  dated  8th  August  1900, 
the  lower  Court  found  that  the  parties  are  governed  by  agricul- 
tural custom,  and  that  according  to  that  custom  the  widow  of 
Ibrahim  Shah  succeeded  to  his  whole  property  on  a  life  tenure, 
the  claim  thei-efore  being  established  and  within  limitation.  The 
other  issues  were  also  decided,  but  this  is  the  main  point  in  the 
case,  and  we  have  now  to  consider  it. 

We  have  noted  above  the  decision  in  Mussammat  Sardar  Bihi 
V.  Sardar  Ali  Shah  (^).  In  that  case  the  property  in  suit  was 
situated  in  the  villages  Jalilpur,  Nisfi  Miani,  Tal  Dagali  in  the 
Mooltan  tahsil  and  Ahir  or  Hir  in  the  Lodhran  tahsil.  Shoi-tly 
afterwards  another  case  in  which  the  parties  were  also  Gardezi 
Sayads  came  before  this  Court  and  before  a  Bench  consisting 
of  the  same  Judges  who  had  decided  Mussammat  Sardar  Bibi 
V.  Say  ad  Ali  Shah  (^).  In  that  case  the  opposite  conclusion  was 
come  to,  and  it  was  held  that  the  parties  were  governed  by 
custom,  and  that  a  widow  does  succeed  for  life  to  her  husband's 
estate  in  the  absence  of  sons. 

In  that  case  Mussammat  SarJar  Bibi  v.  Sayad  AH  Shah  (*) 
was  discussed,  and  the  learned  Judge  himself  pointed  out  that  in 
the  first  case  no  Wajib-td-ar2  of  the  first  settlement  was  produced  as 
it  had  been  in  the  case  decided  in  Mussammat  Ghulam  Zchra  v. 
Eukn  Ahdulla  Shah  and  others  {^),  page  56,  and  great  stress  is 
again  laid  on  this  point  on  page  59  of  No.  4  of  1888  of  the  Punjab 
Record  for  1888. 

In  the  case  before  us  the  villages  concerned  are  Jalilpur, 
Taraf  Ravi,  Nisfi  Miani,  Bangalwala  in  tahsil  Mooltan  and  Ahir 
in  tahsil  Lodhran.  The  Wajih-uLarz  of  the  first  four  villages 
are  all  on  the  record  on  this  case  (paper  book  pages  61,  62,  63,  64). 
Whereas  in  Mussammat  Sardar  Bibi  v.  Sayad  AH  Shah  (^)  no 
Wajib-ul-arz  of  any  village  in  disputes  was  on  the  record,  and  this 
case  is  therefore  clearly  distinguishable  from  Mtissammat  Sardar 
Bibi  Y.  Sayad  All  Shah  (^),  for  precisely  the  same  reason  that 
Mussammat  Ghulam  Zohra  v.  Biikn  Abdulla  Shah  and  others  C*), 
was  so  distinguishable,  and  the  weight  of  that  ruling  in  support 
of  defendants'  contention  is  reduced  practically  to  nil.  We  are 
not  at  liberty  to  say  that  if    the    Wajib-ul-arz  which  have   been 
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produced  in  this  case  had  been  before  the  learned  Judges  in  the 
case  decided  in  Mussammat  Sardar  Bibi  v.  Sayai  AH  Shah  (*), 
that  the  decision  in  that  case  would  have  been  different,  but  we 
have  the  best  possible  authority  that  of  the  Judges  themselves, 
for  considering  it  an  extremely  important  factor  in  this  case. 

We  have  heard  counsel  at  an  immense  length  for  the  res- 
pondents and  ha^'e  gone  most  carefully  through  all  the  instances 
adduced.  We  have  not  the  slightest  hesitation  in  coming  to  the 
same  conclusion  as  was  come  to  by  the  learned  Judges  in  ifussam- 
viat  Sardar  Bibi  v.  Sayad  ^/i  *S/iafe  (^),  without  the  aid  of  the 
Wajib<d-arz  on  one  point,  and  that  is  that,  it  has  certainly  not 
been  proved  that  the  parties  are  governed  by  Muhammadan  Law. 
It  has  never  been  definitely  stated  by  defendants  whether  they 
are  governed  by  Hunji  or  Imamia  Law,  and  when  defendant 
Sayad  Hussain  Shah  was  asked  in  Court  by  ourselves  what  creed 
he  professed,  his  reply  was  Sunni  Shia.  We  do  not  in  this 
connection  propose  to  examine  all  the  instances  in  detail,  only 
two  appear  really  to  be  instances  of  Muhammadan  law  being 
followed.  One  is  the  case  of  Mussammat  Badshahzadi  and 
Mussammat  Zohran  Bibi,  given  at  page  177  of  the  paper  book. 
But  even  there  its  value  is  discounted  by  the  fact  that  the  order 
was  passed  by  agreement,  and  the  defendant  claimed  at  least  a 
•  qidd  pro  quo  in  the  shape  of  a  share  of  movables  and  the  custody 
of  the  infant  daughter  and  her  propei^ty.  Ilie  other  is  the  case 
given  at  page  179  of  the  paper  book  regarding  the  widow  of  Jindu 
Shah,  a  member  of  this  family.  In  these  cases  the  shares  given 
are  very  nearly  those  allowed  by  Muhammadan  Imamia  Law,  but 
it  appears  from  the  annual  i-ecords,  as  shown  at  page  16  of  the 
remand  paper  book  that  as  a  matter  of  fact  Jindu  Shah's  widow 
was  recorded  alone  as  in  possession  of  her  husband's  lands,  and  no 
attempt  was  made  to  alter  this  entry  for  some  16  years,  indeed 
until  after  this  suit  had  been  filed.  In  this  case  wo  find  also 
Walayat  Shah's  statement  to  the  effect  that  the  following  shares 
were  fixed  according  to  Muhammadan  law  governing  tho  Shia 
sect. 

Walayat  Shah  fth. 

Mussammat  Samani...         ...         ...         ...     |-th. 

No  known  system  of  Muhammadan  Law  would  fix  such  shares 
on  anything  like  them,  and  most  of  the  allusions  to  Muhammadan 
Law  which  were  brought  to  our  notice  in  a  nearly  interminable 
series  were  of  equal  futility.  They  were  mere  recitals  by  Muham- 
madan Sayads  that  they  were  acting  under  Muhammadan  Law,  a 
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statement  they  no  doubt  felt  it  incumbent  on  them  to  make  as 
good  Moslem,  whereas  what  was  actually  being  done  had  no  sort 
of  relation  to  Muhamraadan  Law.  We  have  no  sort  of  hesitation 
thei'efore  in  finding,  as  was  found  in  Mussammat  Sordar  Bihi  v. 
Sayiid  All  Shah  (^),  that  the  parties  have  not  been  proved  to  be 
governed  by  Muhammadan  Law.  But  this  does  not  dispose  of  the 
case  though  it  somewhat  clears  the  ground.  What  we  have  now 
to  consider  is  whether  or  nob  the  parties  are  governed  by  custom, 
and  whether  the  widow  of  Ibrahim  Shah  was  by  custom  entitled 
to  hold  his  estate  for  her  life. 

The  Gardezi  Sayads  are  all  closely  connected  together,  and 
tliouo-h  cases  occurring  among  near  relatives  of  the  parties  may 
be  held  to  have  greater  foi-ce,  all  instances  among  Gardezi  Sayads 
are  of  importance  as  was  recognized  in  both  Mussammat  Sardat 
Bibi  \.  Sayad  AU  Shah  {^),  and  Mussmnmnt  Ghulam  Zohra  \. 
Bukn  Ahdulla  Shah  (^).  In  the  latter  judgment,  Mr.  Justice 
Plowden  notes  that  there  wei-e  many  such  upon  the  record,  though 
as  the  arguments  were  cleai'ly  set  forth  in  the  paper  book  and 
they  were  somewhat  conflicting,  he  did  not  consider  it  necessary 
in  an  already  lengthy  judgment  to  discuss  them  in  detail,  with 
the  excQT^tionoi  Mussammat  Sardar  Bihi  Y.  Sayad  Ali  Shah  (^), 
the  value  of  which  he  considers  discounted  by  the  omission  to 
discuss  the  Wajih-ul-arz.  A  custom  of  the  kind  set  up  would  prima 
fade  be  expected  to  be  a  custom  general  to  a  group  and  not 
restricted  either  way  to  a  particular  branch  of  a  family. 

First  we  will  consider  the  entries  in  village  administration 
papers.  It  was  argued  that  because  the  entries  in  the  Wajih-ul- 
ar:  of  various  villages  do  not  specifically  say  that  they  apply  to 
Sayads,  therefore  it  should  be  held  that  they  do  not  do  so.  But 
this  is  quite  an  incorrect  view.  The  Wajib-ul-arz  of  a  village  is 
to  be  presumed  to  apply  to  landowners  in  that  village  as  a  body, 
and  it  should  clearly  be  held  applicable  to  all  such  owners  unless 
they  are  specifically  exempted.  It  is  not  specific  mention  we  look 
for  in  a  vUlige  administration  paper,  but  specific  exemption. 
The  case  of  a  Wajib-ul-arz  is  totally  different  fi-om,  and  its  force 
far  greater  than,  a  mere  entry  in  a  BnvnJ-i-am. 

The  Wajib-ul-arz  of  the  villages  concerned  are  quite  clear  on 
the  point,  and  this  was  admitted  by  the  learned  pleader  for  the 
respondent ;  one  and  all  contain  a  clause  that  if  a  proprietor  dies 
sonless  his  widow  succeeds  to  his  property,  and  no  reason  has  been 
shown  us  for  supposing  that  these  entries  do  not   apply  the  Sayad 
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proprietors  in  the  villages  in  question,  and  they  are  excellent  evi- 
dence of  custom.  As  is  the  casein  many  of  the  instances  before  us, 
neither  side  has  taten  sufficient  care  to  put  their  instances  fully  before 
the  Court,  and  we  have  incomplete  extracts  where  we  should  have 
complete  files,  but  as  far  as  the  Wajib-vl-arz  are  concerned 
they  tell  very  strongly  against  the  defendants.  As  regards  the 
Biicaj-i-am  prepared  by  Mr.  Eoe  at  the  first  Revised  Settlement, 
and  in  which  mattei's  of  custom  appear  to  have  been  treated  in- 
stead of  as  heretofore  in  the  village  administration  papers  {Wajib- 
ul-arz).  In  the  Ttiwaj-i-am  of  Mooltan  the  reply  recorded  as 
having  been  given  by  the  Sayads  is  that  widows  receive  mainte- 
nance only  for  life,  a  declaration  obviously  in  the  interests  of  the 
males  making  it.  In  Lodhian  the  reply  was,  that,  if  there  is  no 
male  issue,  the  widow  takes  for  life  ;  maintenance  is  after  all  only 
a  restricted  life-interest,  and  a  life-interest  in  a  husband's  estate  is 
only  a  form  of  maintenance.  By  far  the  most  common  form  of 
maintenance  recognized  in  the  province  theoi'etically  is  that  the 
widow  takes  a  life-interest,  often  modified  no  doubt  in  fact  by 
the  near  agnates  really  working  the  land  and  providing  for  the 
widow  whose  legal  right  is  clearly  recognized.  Here  we 
find  that  the  male  members  of  this  family  have  put  forward 
various  views  at  different  times.  Sometimes  clearly  to  suit  their 
own  interests  alone.  Thus  we  find  Mahsom  Ali  Shah,  P.  W.  5, 
saying  what  appears  to  be  borne  out  by  the  facts  that  "  .sonleFS 
*'  widows  sometimes  take  maintenance  in  cash  and  sometimes  take 
"  property  in  life-interest.  "We  have  given  land  to  our  mother  for 
"  life." 

As  regards  the  instances  we  have  already  noticed  that  in  the 
case  of  Mussammat  Samani,  widow  of  Jindu  Shah,  relied  on  by 
defendants,  as  a  matter  of  fact  the  entry  was  in  the  widow's 
favour  and  remained  so  for  many  years.  The  case  of  Mussammat 
Sardar  Bibi,  widow  of  Mubarik  Shah,  though  not  perhaps  entirely 
supporting  the  claim  that  widows  take  all  the  property  of  their 
deceased  husbands  for  life  goes  a  long  way  in  that  direction  and 
certainly  gives  strong  support  to  the  contention  that  the  parties 
are  governed  by  custom.  The  case  is  also  important  because  the 
parties  to  that  case  belong  to  the  family  of  the  parties  in  this 
suit. 

As  to  one  point  we  think  the  parties  are  clearly  governed  by 
custom,  and  that  is  as  regards  representation.  In  the  only  case 
which  has  occurred  among  the  immediate  relations  of  the  family, 
the  sons  of  a  deceased  brother  were  allowed  to  succeed  to  their 
uncles,  in  the  presence  of  other  uncles,  and   the  defendants  abso- 
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lately  failed  to  produce  a  single  instance  to  the  contrary  among 
Gardazl  Sayais  eiehar  among  near  or  distant  connections.  The 
custom  is  testified  to  by  several  witnesses  also,  and  we  think  so  far 
custom  clearly  applies.  As  regards  the  succession  of  widows  to  their 
husband's  estates  we  have  the  finding  in  Mussammat  Ghulam  Zohra  v. 
Bukii  Ahdull'i  Shah  {})  a  case  of  Gardezi  Sayads  which  is  very  much 
in  point.  The  attempt  of  the  learned  pleader  for  the  respondents  to 
restrict  the  inquiry  to  the  consideration  of  cases  within  an  arbitrary 
limit  which  he  calls  the  family  was  of  course  absurd.  Mr.  Justice 
Plowden  considered  Mmsanmat  Sardar  Bihi  v.  Sayad  All  Shah  (*) 
to  be  an  important  instance  in  connection  with  Mussammat 
Ghulam  Zohra  v.  Bukn  Abdulla  Shah  and  others  ('),  and  if 
Mussammat  Ghulam  Zohra  v.  Bukn  Ahdull'i  Shah  and  others  (^) 
does  not  absolutely  govern  this  case,  it  is  of  very  great  weight  in 
connection  with  it. 

It  must  be  remembered  that  in  these  cases  it  is  the  rights  of 
women  which  have  been   under  discussion,    and   the  record  before 
us  shows  that  the  male  relations  in  many  cases  at   least  have  been 
clearly   more   concerned   for   their  own  advantage   than   for  the 
security  of  the  rights  of  widows   and   other   female   relatives   with 
rights  or  alleged  rights  over  family  property,    and   the  statements 
of  the  male  relatives  in  such  mattei's  have  to  be  taken  cum  grano 
salts  where  they   tend   to  minimise   the  rights  of   others   and   to 
extend  their  own.     To  sum  up  a  case  in  every  respect  very  similar 
to  this  have  been  very  fully   discussed   in  a  lengthy  judgment  in 
Mussammat  Ghulam  Zohra  v.  Buhn  Abdulla  Shah   and   others   {^), 
with  the  views  laid  down  in  that  case  we   find   ourselves   fully  in 
accord.    We  think  that  clearly  the  defendants  have  failed  to  prove 
affirmatively  that  they  are  governed  by  Muhammadan   Law  ;   we 
think  it  clearly   shown   that   they  are  at  least   in  some   respects 
governed  in  the  matter  of  succession  by  custom,  we   think    that 
they  are  to  be  considered  agriculturists,  and  that  there  has    been 
suflicient  evidence  produced  to  show  that  they  are  in  certain  respects 
governed  by  custom,  and  thus  to  raise  a  presumption  that  custom 
and  not  law  governs  successions   to   property   among   them.     W  e 
have  tbe  important  judgment   of    Mussammat    Ghulam   Zohra    v. 
Eukn  Abdulla  Shah  and  others  (}),  in  which  it  was  held   that    the 
parties  Gardezi  Sayads  of  the  Mooltan  District  as  in  this  case  were 
governed  by  custom,  and  that  in  that  case   a   sonless    widow   was 
held  to  take  her  husband's  estate  for   life.     We   have   certain   in- 
stances spoken  to  by  witnesses  of  a  widow's  life  interest  and  others 
of  a  widow  receiving  maintenance  and  to  be  gathered  from    docu- 
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luents,  and  lastly  we  have  the  clear  and  conclusive  entries  as  to 
custom  iu  the  Wj/i,h-ul-arz,  presumably  correct  under  Section  44 
of  tlie  Land  Rjveaaa  Act,  and  which  have  not  been  shown  to  our 
satisfaction  to  be  wrong. 

On  a  very  careful  consideration  therefore  of  the  whole  case  we 
hold  that  the  parties  to  this  case  are  governed  by  custom  and  not 
by  Muhammadan  Law,  and  that  among  them  a  sonless  widow  is 
entitled  to  succeed  to  her  husband's  estate  for  life. 

As  i-egards  the  question  of  estoppel  we  agree  with  the  finding 
of  the  lower  Ooutt  in  the  retarn  to  the  remand.  It  appeal's  that 
after  the  suit  of  1834-1888  the  defendants  purchased  the  one-fourth 
share  decreed  to  Mussammat  Sardar  Bibi,  and  again  sold  it  to  the 
plaintiffs.  They  are  not  suing  for  any  part  of  that  share,  .and 
that  transaction  does  not  debar  them  from  contesting  the  question 
as  regards  the  other  three-fourths. 

As  regards  the  movable  property  for  which  defendants  ob- 
tained a  decree  in  1888  there  is  nothing  to  show  that  defendants 
obtained  possession  of  the  movable  property  now  claimed.  The 
suit  so  far  therefore  as  movables  is  concerned  is  dismissed. 

As  to  the  expenditure  by  defendants  on  improvements,  they 
have  given  no  proof  and  they  have  enjoyed  the  proceeds  of  the 
land  in  question  for  twelve  years.  As  to  the  costs  of  the  previous 
suit  the  plaintiffs  are  clearly  not  called  upon  to  reimburse  the 
defendants,  as  the  suit  was  not  only  in  no  way  for  their  benefit, 
but  was  brought  against  their  wishes. 

It  follows  from  the  findings  we  have  already  come  to  that 
plaintiffs  must  be  held  to  bo  co-heirs  of  Ibrahim  Shah  jointly  with 
defendants. 

The  defendants  will  pay  plaintiffs'  costs  throughout,  calcu- 
lated on  the  amount  of  the  decree  obtained  by  them. 

Appeal  allowed. 
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Full  Bench. 

No.  103. 

Before  Mr.  Jmt'ice  Clark,  Chief  Judge,  Mr.  Justice  Reid 
and  Mr.  Justice  Maude. 

ATAR  SI^"GH,—(PLAiNriPK),— APPELLANT, 

'  ^I'Stis  >" Appellate  Sidb. 

RALLA  HAM,— (Defendant), -RESPONDENT.  ) 

Civil  Appeal  No.  1001  of  1898. 

Mortgaie  hj  c^nliUvi-il  sdo  —  ^jrez^om-e  —  Pr-i-enption,  ■i^ilt  for - 
Time  from  which  period  hejias  to  riin—Liinilat<oa  Act,  1877,  2nl  Schedn'c, 
Articles  10,  120. 

Hdd,  by  the  Fall  B^nch,  that  right  of  pre-emption  accrues  and  limita- 
tion begins  to  run  against  a  pre-emptor  in  the  case  of  foreclosnre  of  a 
mortgage  by  conditional  sale  from  the  dtte  of  the  expiration  of  the  ye>ir 
of  grace  allowed  ti  the  mortgagor  under  Regulation  XVII  of  1806. 

Sher  Sinjh  V.  Inifiinulla  (^)  dissented  from.  Harnam  Das  v.  Kanuur 
Singh  (*),  Bur  Singh  v.  Sohel  Singh  (=*),  Alt  Ahhas  v.  Kalka  Prasad  (••),  and 
Batul  Begam  v.  Mannitr  Ali  Khan  (*)  approved.  Alu  Praaad  V.  SvhlMH  (^)  dis- 
tinguished. Jeora  Khun  Singh  v.  HooJcum  Singh  (J),  Forhcn  v.  Amceroonissa  (^), 
Ali  Oauhar  v.  Joivahir  {^),  and  Kunda  v.  Chuni  Lai  (*")  referred  to. 

Further  apjosal  from  the  decree  of  A.    Kensin'jtun,    Esquire,    Dici- 
sional  Judge,  Jidlandar  Division,  dated  17th  May  189S, 

Lai  Chand  and  Sliolverton,  for  appellant. 

Madan  Gopal,  for  respondent. 

The  point  of  law  involved  was  referred  to  a  Eall  Bench  by 
the  following  order  of  the  Divisional  Bench  (Chatterji  and  Maude, 
JJ.). 

Maude,  J. — One  qiio^tion  arising  in  this  appeal  is  whether  in  Sfh  i^ehij.  1901. 
the  case  of  foreclosure  of  a  mortgage  by  conditional  sale,  the 
period  of  limitation  for  a  suit  for  pre-emption  should  be  computed 
from  the  date  on  which  the  mortgagee  has  completed  his  title  by 
obtaining  a  decree  of  a  Civil  Court  declaratory  of  his  absolute 
right,  or  from  the  expiry  of  the  year  of  grace  allowed  to  the  mort- 
gagor. In  the  case  of  Sher  Singh  v.  Iviamulla  and  Hem  Singh  (^), 
it  was  decided  by  a  Division  Bench  of  this  Court  that  the  com- 
putation must  be  made  from  the  former  date,  and  not  fx'om 
the  expiry  of  the  year  of  grace,  but  although  that  decision  has  not 

(1)  82,  P.  E.,  1880.  C)  I.  L.  B.,  Ill  All.,  610. 

(»)  103,  P.  /?.,  1893.  (')  4,  H.  a  B.,  N.-W.  P.,  358. 

(«)  121,  P.  B.,  1894.  C)  5,  W.  B.,  47  P.  C. 

(<)  I.  L.  B.,  XIV  All.,  405.  C)  30,  P.  B ,  1892. 

(*)  I.  L.  B.,  XX  All,  315  (F.  B.)  (^»)  87,  P.  B.,  1893. 
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been  directly  overraled,  it  would  appear  from  the  remarks  made 
in  a  later  case,  Bur  Singh  v,  Sohel  Singh  Q),  that  the  learned 
Judges  were  of  a  different  opinion.  So  far  as  the  North- "West 
Pi'ovinces  are  concerned,  a  Full  Bench  of  five  Judges  of  the 
Allahabad  High  Court  has  ruled  that  the  plaintiff's  right  of  pre- 
emption accrues  and  limitation  begins  to  run  against  him  from 
the  expiration  of  the  year  of  grace,  Ali  Abbas  v.  Kalka  Prasad  ('). 
We  think  that  the  question  is  of  sufficient  importance  to  be  refen'ed 
to  a  Full  Bench  of  this  Court,  and  we  refer  it  accordingly. 

The  judgments  delivered  by  the  learned  Judges,    who   consti- 
tuted the  Full  Bench,  were  as  follows  :  — 

29th  June  1901.  Maude,  J.  (Clark,  C.  J.,  concurring).— The  question  before  the 

Full  Bench  is  sufficiently  stated  in  the  order  of  reference.  The 
decision  of  this  Court  in  Sher  Singh  v.  Imamulla  and  Hem 
Singh  (')  was  based  upon  a  consideration  of  the  ruling  of  their 
Lordships  of  the  Privy  Council  in  A.  J.  Furbes  v.  Ameeroonissa 
Begum,  (^)  which  at  first  sight  may  appear  to  lay  down  the  legal 
necesssity  for  a  mortgagee  or  conditional  vendee  to  bring  a 
regular  suit  to  obtain  possession  if  he  is  out  of  possession,  or  to 
obtain  a  declaration  of  his  absolute  title  if  he  is  in  possession. 
The  extract  from  their  Lordships'  judgment  cited  in  the  decision 
of  this  Court,  taken  by  itself,  seems  to  imply  that  proceedings  to 
foi'eclose  a  conditional  sale  under  the  Regulation  of  1806,  must 
necessarily  be  followed  by  a  regular  Civil  suit  if  the  conditional 
vendee  is  to  obtain  the  propiietary  right  in  the  property,  but  a 
more  extended  examination  of  the  judgment  of  the  Pivy  Council 
suggests  a  diffei'ent  interpretation.  Reviewing  the  history  of  the 
law  of  foreclosure  and  the  pi'actice  of  the  Courts  in  Bengal,  their 
Lordships  observe  that  up  to  the  year  1806,  the  rights  of  the 
holder  of  a  Bye-bli-wttffa  were  enforceable  according  to  the  strict 
terms  of  the  contract,  and  that  Regulation  XVII  of  1806 
introduced  a  modification  of  the  strict  rights  given  by  the  contract 
somewhat  analogous  to  that  which  English  Courts  of  Equity  had 
long  imposed  on  mortgages.  The  procedure  which  should  bo 
observed  under  the  Regulation  is  then  explained,  account  being 
•  also  taken  of  the  provisions  of  Regulation  I  of  1798.  Then 
follows  the  passage  cited  in  the  judgment   of   this    Court  already 

refeiTcd  to   " the  right  of  i^edomption  is   gone  at  the  ex- 

"  piration  of  the  year  of  grace.  The  title  of  the  moitgagee, 
"however,  is  not  even  then  complete.  It  was  ruled  by  the 
"  Circular  Order  of   the   22nd   July  1813,  No.  37,  and  has  ever 

(')  121  P.  JR.,  1894.  {')  82,  P.  R.,  of  1880. 

C^)  /.  L.  li.,  XIV  AIL,  405.  (*)  5,  IF.  li.,  47,  P.  C. 
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"  sinne  been  settled  law,  that  the  functions   of   the   Judge   under 
"  Regulation  XVII  of    1806,    Section  8,   are    purely   ministerial, 
"  and    that    a    mortgagee,    after    having  done     all    that    this 
"  Regulation    requires    to   be    done,    in   order   to   foreclose    the 
"  mortgage  and  make  the  conditional  sale  absolute,  must  bring  a 
"  regular  suit  to   recover   possession   if   he  is   out  of   possession 
"  or  to    obtain    a    declaration   of  his    absolute   title  if  he   is  in 
"  possession."     A  reference   to  the    Circular  order  alluded  to  by 
their  Loi*dships  shows   that  the  Sudder   Court   at   Calcutta  had 
Eound  it  necessary  to  disabuse  the  Bengal  Zillah  and  City  Judges 
^of  an  idea  which  had   taken   root   that   the    Kegulation   of    1806 
conferred    upon   them   the   power  of  summarily  ])ntting  a  vendee 
|nto  possession  of  lands  conditionally  sold  ;  and  tlie  Sufider  Court 
lid   down   that   the    Regulation    did   not   vest   the   Judge  with 
Luthority  to  dispossess  the  seller  and  give  up  the  lands  to  the  pur- 
paser.     The  judgment  of  the  Privy   Council    affirms   that   view, 
stating   that   the   functions   of  a  Judge  under  the  Hegulation  are 
fpurely  ministerial,  and  adds,  what  I  understand  as  meaning  that 
if  a   mortgagee,  after  having  complied   with  the  requirements  of 
the  Regulation,  wishes   to   obtain   possession,    he    must   bring   a 
regular  suit,  and  similarly  if,  while   in   possession,    he    wishes   to 
acquire  a   formal   declaration    of  title,  he  can  only  do  so   through 
the  medium  of  the  regular  tribunals.     This  is  the    interpretation 
which  the  Allahabad  High  Court  has  put  upon  the  decision  of  the 
Privy   Council, — Morahhnn    Singh   v.   Hookum    Singh  (i) — ,   and 
it  appears  to  me  to  be  the  only  interpretation  which  will  harmonize 
with  the  concluding  words  of  Section    8   of   the   Regulation  that 
if  certain  conditions  are  not  fulfilled,  "  the  mortgage  will  be  finally 
"foreclosed  and    the   conditional   sale    will    become   conclusive." 
The  Full  Bench  decision  of   the    Allahabad   High    Court  in    AU 
Abbas   V.   Kalka  Pmsad  ("')    endorses   the  earlier  opinion  of  that 
Court  in  the  case  just  cited. 

In  support  of  the  opposite  view,  namely,  that  the  mortgagee 
or  conditional  vendee  can  acquire  no  absolute  title  until  he  has 
succeeded  in  a  regular  suit,  the  learned  pleader  for  the  appellant 
relied  on  a  decision  of  a  Full  Bench  of  the  Allahabad  High 
Court  in  Alu  Prasad  v.  Sukhan  (^),  but  that  case  does  not  help 
him,  because  there  the  mortgagee  was  out  of  possession  and  had 
to  bring  a  regular  suit  to  obtain  it,  and  with  reference  to  the 
terms  of  the  administration  paper  of  the  village,  it  was  held  that 
the  plaintifi's  cause  of  action  accrued,  when  in  execution  of   his 

C)  H.  r.  R.,  N..W.  P.,  Vols.  IV  and  V,  p.  358.     (^)  L  L.  B.,  XIV  All.,  405 
(3)  J.  L.  /?.,  in  All,  GIO. 
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decree,  the  mortgagee  obtained  possession  of  the  land.  Other 
rulings-  were  cited  on  behalf  of  the  appellant,  but  they  do  not 
further  his  contention. 

My  view  then  is  that  the  proprietary  title  of  the  mortgagee  or 
conditional  vendee  is  called  into  existence  at  the  moment  when  the 
right  of  redemption  is  extinguished,  and  that  extinction  occurs  as 
soon  as  foreclosure  has  been  effected  in  accordance  with  the  require- 
ments of  the  Regulation,  and  it  is  immaterial  whether  a  regular 
suit  is  instituted  subsequently  either  by  the  vendor  or  by  the 
vendee,  for  I  fuily  agree  with  the  opniion  expressed  by  the  learned 
Judges  of  this  Court  in  Bur  Singh  v.  Soliel  Singh.  (^),  that 
if  the  vendee  is  successful  in  the  suit,  there  is  no  reason  why  h\f~ 
right  as  absolute  owner  should  not  be  referred  to  the  date  which 
was  notified  to  llie  moi'tgagor  as  that  on  which  the  conditional  sale 
would  become  conclusive  in  default  of  payment  of  the  sum  due. 
The  deci'ee  of  a  Court  in  no  way  cteates  the  title  of  owner  as 
vesting  in  the  mortgagee,  the  title  is  created  by  the  pioci edings 
under  the  Regulation,  though  the  mortgagee  may  consider  that  a 
decree  of  Court  is  necessary  as  a  foi'mal  vindication  of  it. 

I  would,  therefore,  answer  the  reference  to  the  Full  Bench  by 
saying  that  the  plaintiff's  right  of  pre-emption  accrues,  and  limita- 
tion begins  to  run  against  him,  in  the  case  in  question,  from  the 
date  of  the  expiration  of  the  year  of  grace  allowed  to  the  mortgagor 
under  Regulation  XVII  of  1806. 

Gth  Jnhj  1901.  Reio,  J,— I  concur  in  the  answer   proposed   by  my   brother 

Maude.  In  Harnum  Das  v.  Knnioar  Singh  (2),  which  is  opposed  to 
Sher  Singh  v.  Imamulla  ani  Bern  Singh  (^),  judgment  was  delivered 
by  Rivaz,  J.,  who  was  a  party  to  All  Gavhar  and  others  v.  Jou-ahir 
and  Hira  Nand  (*),  and  Knnda  v.  Chn.i  Lai  and  others  (5)  relied 
on  in  support  of  Shpv  Singh  v.  Imamulla  an  i  Hem  Singh  (3),  while 
Stogdon,  J.,  who  was  a  party  to  Ali  Gauhar  v.  Joioahir  (*)  relied 
on  for  the  same  purpose,  delivered  judgment  in  Bur  Singh  v.  Sohel 
Singh  (^). 

Sher  Singh  V.  hnnmvl'a  (^)  has  therefore  been  subsequently 
disseni^d  from  by  Judges  who  appear  at  one  time  to  have 
ai)proved  it,  and  the  ruling  in  Ali  Abhas  v.  Kalka  Braiad  (<5)  cited 
above,  lias  been  approved  and  followed  in  Baiul  liegam  v. 
Marisnr  Ali  Khan  (J).  The  casein  Alu  Framd  v.  Suhhan  {^)  is, 
as  pointed  out,  clearly  distinguishable. 

(')  121    P.  K,  1891.  ('•)    87,  P.  /?.,  1893. 

C)  103,  7'.  R.,  \S'J-6.  («)  /.  L.  R.,  XIV  All,  405. 

(3)    82,  F.  R.,  1880.  (?)  /.  L.  R.,  XX  All.,  315. 

{*)    30,  P.  R,  1892.  O  I.  L.  R.,  Ill  All.,    010. 
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No.  104. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Harris. 
BUHA  AND  ANOTHER— (Uefkndants),— APPELLANTS, 

Versus 

MAILIA  SHAH,-(Plainiiff)— RESPONDENT. 

Civil  Appeal  No.  318  of  1899. 

Interest— Ahsence  of  express  agreement  to  pay  interest — Implied  agree- 
ment—Suit  for  bala7ic3  due  at  dissolution  of  partnership  and  the  adjustm'nt 
of  partnership  account— Acts  XXKII  of  1839  and  XXVIII  of  18.55. 

In  a  case  for  the  recovery  of  the  amount  due  on  account  of  balance 
struck  by  the  defendants,  where  no  express  or  implied  agreement  to  pay 
interest  was  proved  and  in  the  absence  of  evidence  that  by  usage  interest 
waa  chargeable  and  where  the  requirements  of  Act  XXXII  of  1839  had  not 
been  satisfied,  held,  that  interest  should  not  be  awarded  as  damages. 

Kalmalammaly.  Peeru  MeeraLevvai  Rowtheii  {^Y  cited.  Sheu  Chand  v. 
Chunna  {^)  and  Rukun  Din  v.  RiJchi  Kesh  (^J  distinguished. 

Further  appeal  from  the  decree  of  Bai  Bahadur   Bula   Mai,    Divi- 
sional Judje,  Sialkot  Division,  dotted  1th  Becemher  1898. 
Dhanraj  Shall,  for  appellants. 
Ishwav  Das,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Harkis,  .T. — We  have  heard  counsel  for  appellants  it  length,  3nZ  Julij  1901, 
but  w^e  can  find  no  cogent  reason  for  differing  from  the  concun-ent 
lindings  of  fact  that  both  of  the  defendants  struck  the  balance 
after  the  accounts  had  been  gone  into,  and  that  the  balance 
closed  the  account  of  a  business  which  parties  seem  to  have 
admitted  was  a  partnership.  Nor  do  we  find  any  sufficient 
evidanca  in  support  of  the  alleged  items  of  Rs.  1,175  and  Rs. 
1,700  pleaded  by  tho  dafendauts.  The  commissioner  appointed 
to  examine  the  accounts  distrusted  defendants'  books  for  what 
appears  a  good  reason,  and  no  other  evidence  in  support  of  the 
above  mentioned  sums  has  been  brought  to  our  notice.  Counsel 
for  appellants  laid  great  stress  upon  the  absence  of  ti-ansliterated 
accounts  in  the  record.  But  what  accounts  were  produced  by 
parties  were  examined  by  the  commissioner,  and  reported  upon, 
and  the  commissioner  was  examined  in  Court.  Our  attention  has 
baau  drawn  to  an  order  of  the  lltli  May  1S9S,  on  the  record  of 
the  Divisional  Court,  but  that  document  is  not  signed  by  the 
Divisional  Judge,  and,  even  if  such,  an  order   was  given    and    not 


(1)  I.  L.  R.,  XX  Mad.,  481.  {^)  73,  P.  R.,  1892. 

(^)  30,  P.  R.,  1894. 
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earned  out,  the  defendants  do  not  appear  to  have  been  prejudiced. 
It  is  not  ordinarily  for  the  Court,  but  for  the  parties,  to  adduce 
evidence,  and  it  is  here  disclosed  that  if  there^as  been  any 
failure  to  produce  evidence  the  fault  lies  with  defendants. 

The  appeal  as  to  the  principal  sum  fails,  but  we  consider  the 
plea  that  interest  is  not  recoverable  has  not  been  correctly  dealt 
with  by  the  Courts  below. 

In  the  balance  itself  thei-e  is  no  agreement  to  pay  interest. 
According  to  the  commissioner  interest  was  charged  prior  to  the 
balance  of  Samkat  1948,  and  thereafter  up  to  the  balance  of 
Sambat  1951,  which  is  the  balance  sued  upon,  the  plaintiff  appeal's 
to  have  taken  profits  in  lieu  of  interest.  Plaintiff  alleged  an 
agreement  to  pay  interest  at  Re.  1  per  cent,  per  mensem  on  the 
balance  after  default  in  payment  of  the  balance  one  month  sub- 
sequent to  the  date  of  striking  the  balance.  We  do  not  think  that 
such  an  agreement  has  been  proved,  nor  has  any  implied  agree- 
ment to  pay  interest  been  established.  Were  the  debt  an  ordinary 
book  debt  on  current  account  the  interest  charged  in  previous 
balances  would,  as  held  by  the  Divisional  Judge,  form  ground  for 
finding  in  favour  of  an  implied  agreement  to  pay  interest,  and  in 
such  case  we  should  probably  be  prepared  to  allow  interest  in 
accordance  with  universal  usage  in  cases  of  book  accounts. 

In  this  case,  however,  the  dehi-  '^  of  o  peculiar,  "'"■''ii'e.  It  has 
/»een  \^uiiy^  „.  ^^  one  amount  due  at  the  dissolution  of  partnership 
and  the  adjustment  of  the  partnership  account,  and  not  a  current 
account  with  debit  and  credit  items  subsequent  to  that  adjust- 
ment. The  amount  was  i-ecoverable  at  any  time,  and  though 
there  is  evidence  to  show  demand,  there  was  no  written  demand 
or  notice  to  the  defendants  that  interest  would  bo  charged. 

There  is  no  evidence  that  by  usage  interest  would  be  charge- 
able  on  such  an  item,  the  statement  of  the  commissioner  rather 
leading  to  the  supposition  that  in  his  opinion  interest  was  not 
chargeable,  while  he  left  it  to  the  Court's  descretion  to  charge 
interest  at  a  rate  prevailing  in  money-lending  transactions. 

In  Sheo  Chand  v.  Chiimia  (i)  and  Rukun  Din  v.  liiUu  Kesh  {') 
cited  by  the  first  Court  there  were  previous  agreements  to  pay 
mterest,  and  those  rulings  are  not  applicable. 

The  present  case  is  much  on-all-fours  with  that  reported 
in  Kalmnlammal  v.  Peeru  Meera  Levvai  llcnvihen  (3),  in  which  it 
was  held  that  in  the  absence  of  agreement  or  usage  giving  a  right  to 


(')  7;i,  P.  R,  1892.  (»)  36,  P.  B.,  1894. 

(•)  /.  L.  R.,  XX  Mad.,  481. 


i 


Nov.  1901.  ]  CIVIL  JUDGMENTS— No.  105.  367 

interest,  and  of  a  written  demand  giving  notice  that  interest 
would  be  claimed,  such  as  is  contemplated  in  the  Interest  Act, 
XXXII  of  1839,  the  plaintiff  Avas  not  entitled  to  interest.  The 
distinction  between  that  Act  and  the  later  Act,  XXVIII  of  1855, 
is  disclosed  in  7? (I A;wn  Bin  v.  Rikhi  Kesh  (i).  It  is  urged  by 
i-espondent's  counsel  that  interest  is  payable  as  damages,  but  "  in 
"  the  case  of  actions  for  debt  in  which  the  requirements  of  the 
"  Act  (XXXII  of  1839)  cannot  be  satisfied,  interest  cannot  bo 
"  awarded  as  damages  "  (Cunningham  and  Shophard's  Contract 
Act,  8th  Edition,  at  page  22.3).  Hei'O  the  requirements  of  the 
Act  have  not  been  satisfied,  and  no  usage  or  contract  is  proved  to 
take  the  case  out  of  the  operation  of  the  Act.  Wo  hold,  therefore, 
that  no  interest  was  legally  recoverable,  and  so  far  we  accept  the 
appeal,  and  vary  the  decree  to  one  for  the  principal  sum,  viz., 
Rs.  2,724-4-0.  The  proportionate  costs  on  that  amount  in  the  first 
Court  will  be  paid  by  defendants  to  plaintiff.  Costs  on  Rs.  490, 
the  amount  of  interest  decreed  by  the  Courts  below,  will  be  paid 
in  this  Court  and  in  the  Divisional  Court  l)y  plaintiff  to  defend- 
ants. 


No.  105. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Harris. 
RAMZAN  ALI,-(Deficndant),— APPELLANT, 

Versus 

BASHARAT  ALI  AND  OTBBRS,— ( Plaintiffs),— 
RESPONDENTS. 

Civil  Appeal  No.  1091  of  1898. 

Liimtation  Act,  1877,  Stction  26— Suit  for  recovery  of  possession  of 
common  waste  land  encroached  upon  by  a  trespasser  —  Limit ition — Adverse 
possession — B^i  den  of  proof — Suit  by  some  of  the    several    co-sharers  against 

the  trespasker  affecting  common  land  — Effect  of  non-joinder  of  other  co-sharers — 

Civil  Procedure  Gude,  1882,  Section  30 — Decree,  form  of. 

In  suits  for  the  I'ecovery  of  possession  of  immovable  property  when 
resisted  by  a  plea  of  adverse  possession,  the  plaintiff  is  bound  to  prove 
possession  and  dispossession  within  twelve  years,  but  where  the  property 
in  dispute  up  to  a  short  lime  before  suit  remained  waste  and  unoccupied, 
held  that  the  plaintiffs  were  not  required  to  prove  acts  of  possession 
within  twelve  years  of  suit,  they  had  only  to  prove  a  primi  facie  title  not 
extinguished  by  limitation  in  such  a  case.  Waste  land  allowed  to  remain 
so  by  the  proprietor  cannot  be  held  to  be  a  discontinuance  of  possession, 
and  the  onus  is  in  sach  a  ca39  sliifbed  on  to  defendant  to  prove  when  his 
possession  became  adverse. 


Afpillatb  Sid«. 


(1)  36,  P.  li.,  1894. 
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Held  aUo,  that  one  or  several  of  many  co-sharers  can  sue  to  prevent 
inva!«ion  of  their  common  property  by  a  mere  trespasser  and  that  in  such  a 
case  a  decree  for  sole  possessiou,  or  for  possession  on  behalf  of  other 
co-sharers  should  not  generally  be  given,  the  proper  form  of  decree 
should  be  for  the  restoration  of  the  property  to  its  condition  prior  to  the 
trespasser's  invasion  and  so  preserve  the  invaded  rights  which  the  plaintiff 
and  other  co-sharers  possessed  in  the  property. 

Tanudin  v.  Pandu  (^j,  Inayat  Husen  v.  All  Hvsen  (2),  Muhammad  Ali 
Khan  v.  Khaja  ^hdul  Gunny  (»),  Muhammad  Tar  v.  Ghuhim  {*),  Him 
Lai  V.  Bhairon  (^),  and  Hidayat  Ali  Khan  v.  Basit  Ali  Khan  (®)  cited. 
Mohima  Chunder  Mozoomdar  v.  Mohet^h  Chunder  Neogi  ('),  The  Secretary  of 
State  for  India  in  Council  V.  Vira  Eayan  (^),  and  Jafar  Husain  v.  Maahvq 
Ali  (')  referred  to. 

Further  appeal  from  the   decree  of  S.  Clifford,  Esquire,  Divisional 
Judge,  Velhi  Division,  dated  25th  Jiihj  1898. 
Muhammad  Shah  Din  and  Muhammad  Shafi,  for  appellant. 
Sohan  Lai,  for  respondents. 

The  facts  of  this   case  sufficiently  appear  fi^om   the  judgment 
of  the  Chief  Court,  delivered  by 
RtK  T  1    1%1  Harris,  J. — The  material  facts  will   ho   found  stated    in   the 

judgments  of  the  Courts  below. 

The  dispute  concerns  a  site,  shown  as  No.  4  and  No.  4  A  in 
the  plan  prepared  during  trial,  which  is  part  of  an  area  known 
as  Kila  Sheikhtm  in  the  town  of  Rohtak.  The  site  was  a  few 
months  before  suit  enclosed  by  Sayad  Ramzan  Ali,  who  is  the  real 
defendant  in  the  case,  and  made  over  by  him  to  some  Dhanahs 
and  some  buildings  have  been  erected  thereon.  Plaintiffs  are 
descendants  of  Sheikh  Kawam  Din  and  the  other  descendants  of 
that  Sheikh  not  joining  in  the  claim  have  been  impleaded  as  p:-o 
forma  defendants,  and  the  claim  proceeds  upon  the  allegation  that 
the  descendants  of  Sheikh  Kawam  Din  are  proprietors  of  the  site. 
Ramzan  Ali  who  is  mnhcalli  of  the  neighbouring  Khankah 
Walayat  Shah  alleges  he  is  proprietor  of  the  site. 

The  trial  proceeded  mainly  upon  a  consideration  of  the  docu- 
mentary evidence,  the  oral  evidence  on  both  sides  being  found 
untrustworthy. 

The  first  Court  found  that  plaintiffs  had  not  been  able  to 
prove  that  the  site  had  been  owned  and  occupied  by  them,  and 
that  defendant,  'Inmzm  Ali,  had  proved  his  title,  and  dismissed 
the  claim. 


(1)  I.  L.  K,  XVni  Bom.,  COO.         {'-)  I.  L.  R.,  V  All.,  G02. 

(»)  I.  L.  K.,  XK  All.,  182.  (0)  54,  P.  R.,  1892, 

(')  I.  L.  It.,  IX  Calc  ,  7U.  (')  /.  L.  R.,  XVI  Calc,  473. 

(*>  49,  P.  R.,imi.  {")  I.  L.  R.,  IX  and.,  175. 

.(»)  /.  L.R.,'XIV  All.,  193. 
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On  appeal  the  Divisional  Judge  found  that  Ramzan  AH  had 
proved  no  title  and  that  consequently  "  the  defence  fails,  and  upon 
"  the  materials  before  the  Court  I  think  that  the  plaintiffs  are 
"  entitled  to  a  finding  that  the  land  belongs  to  the  Sheikhs,  in 
"  other  words  to  the  plaintiffs."  The  appeal  was  accepted  and  a 
decree  given  for  the  plots  marked  No.  4  and  No.  4  A  "  to  plaintiffs 
"  for  and  on  behalf  of  the  Sheikhs  for  whom  they  sue,"  three 
months  being  given  for  removal  of  materials  by  the  defendants 
concerned. 

In  fui'ther  appeal  it  is  contended  for  Kamzan  Ali  (1)  that 
part  of  plot  No.  4  A  decreed,  including  a  privy,  was  admittedly 
not  in  claim  ;  (2)  that  plaintiffs  received  no  permission  to  sue  on 
behalf  of  all  the  Sheikhs  under  Section  80,  Civil  Procedure  Code, 
and  so  the  decree  is  bad  in  law,  and  the  claim  should  be  dismiss, 
ed  ;  (3)  that  several  co-sharers  cannot  sue  to  oust  a  trespasser 
who  is  not  one  of  the  co-sharers;  (4)  that  the  claim  should  be 
dismissed  on  the  ground  that  plaintiff's  have  shown  no  possession 
withiji  the  twelve  years  preceding  suit ;  (5)  that  Ramzan  Ali  has 
established  l.i-^  title,  while  the  plaintiffs  have  not;  (6)  that  at 
least  the  success  of  plaintiffs'  claim  should  not  have  been  made 
to  depend  upon  the  alleged  weakness  of  Ramzan  A li's  title; 
(7)  that  in  any  case  the  decree  for  possession  of  the  whole  area 
was  wrong. 

The  first  contention  is  trivial  and  may  be  disposed  of  by 
remarking  that  the  plots  Nos,  4  and  4  A  in  the  decree  of  the  Divi- 
sional Court  refer  not  to  the  plan  filed  with  the  plaint  but  to  the 
corrected  plan  made  during  the  trial,  a  rough  facsimile  of  which 
is  given  as  an  appendix  to  the  judgment  of  that  Court. 

As  regards  the  second  contention  we  consider  Section  30,  Civil 
Procedure  Code,  has  no  application  to  the  suit  as  &'amed.  Plaint- 
iffs have  throughout  been  suing  on  the  allegation  that  the  site  in  dis- 
pute is  the  property  of  the  descendants  of  Sheikh  Kawam  Din,  and 
the  record  shows  that  all  those  descendants  were  impleaded 
either  as  plaintiffs  or  defendants.  Plaintiffs  were  not  suing  on 
behalf  of  all  the  Rohtak  Sheikhs.  The  cause  was  at  one  stage 
roniiindod  for  the  purpose  of  having  all  the  proprietors  joined, 
and  on  that  remand  only  the  descendants  of  Sheikh  Kawam 
Din  were  impleaded.  The  claim  is  one  to  restrain  defendant, 
Hamzan  Ali,  from  violating  a  common  intei-est  which  it  is  alleged 
the  descendants  of  Sheikh  Kawam  Din  have  in  the  land,  and 
Section  80  is  inapplicable  (Tanudin  v.  Panda  (^)),  and  the  Court 
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had  to  deal  with  the  matter  in  controversy  so  far  as  regards 
the  rights  and  interests  of  the  parties  actually  before  it  (Section 
31,  Civil  Procedure  Code).  The  questions  whether  the  descend- 
ants of  Sheikh  Kawam  Din  are,  if  proprietors  in  the  site,  the 
sole  proprietors,  and  what  form  the  decree,  if  any,  should  take, 
we  propose  to  discuss  later  on. 

We  think  there  is  no  force  in  the  third  contention,  for  if 
that  contention  were  correct  we  should  arrive  at  the  ridiculous 
conclusion  that  there  is  no  civil  remedy  for  an  act  of  trespass 
committed  in  collusion  with  one  co-sharer. 

Assuming  that  plaintiffs  are  some  of  the  co-sharers  in  the 
site,  we  think  that  under  the  circumstances  disclosed  it  was  not, 
as  urged  in  the  fourth  contention,  for  the  plaintiffs  to  prove  acts 
of  possession  within  twelve  years  of  suit.  For  the  site  has,  up  to 
a  shoit  time  before  suit,  remained  waste  and  unoccupied,  and  on 
the  above  assumption  plaintiffs  had  only  to  prove  a  pnmd  facie  title 
not  extinguished  by  limitation  {fnayat  Rusen  v.  Ali  Husen  {^)). 
Possession  is  not  the  same  thing  as  user,  and  as  the  land 
was  waste  *  it  may  be  presumed  that  possession  continued  (Mu- 
hammad Ali  Khan  v.  Khaja  Abdul  Gunny  (^)).  Waste  land 
allowed  to  remain  so  by  the  proprietors  is  no  discontinuance  of 
possession,  and  the  onus  is  shifted  on  to  defendant,  assuming 
he  has  no  other  title  to  prove  when  his  possession  became  adverse 
(Muhammad  Yar  v.  Ghtilam  (')).  ^ 

The  rulings  cited  for  appellant  on  this  point  (Mohima  Chunder 
Mozoomdar  v.  Mohesh  Chunder  Neogi  (*),  The  Secretary  of  State 
for  India  in  Council  v.  Vira  Bayan  ('),  and  Jafar  Eusain  v.  Ma- 
shuq  Ali  C^)  are  not  on-all-fours  with  the  present  case. 

As  to  the  fifth  contention  we  are  of  opinion  that  Ramzan 
Ali  has  not  proved  any  title  to  the  site  in  dispute.  The  ancestoi-s 
of  Ramzan  Ali  appear  to  have  been  given  a  small  grant  in 
A.  H.  1111,  an  Alamgiri  sanad  regarding  which  has  been  pro- 
duced. That  grant  clear-ly  does  not  refer  to  the  disputed  site. 
Further  the  later  documents  of  A.  H.  1139  and  A.  H.  1265  what- 
ever their  force,  do  not  indicate  to  us  the  site  in  suit.  The  bound- 
aries therein  given  appear  to  us  almost  conclusive  on  that  point. 
The  4,200  square  yards  therein  mentioned  form,  we  think  with 
the  Divisional  Judge,  an  area  to  the  immediate  south  of  the 
khankah,  and  north  of  the  land  in  suit,  and  Ramzan  All's  recent 

~         (')  J.  L.  R.,  XX  Ad.,  182.  (*)  I.  L.  JR.,  XVI  Cnlc.,  473. 

(»)  /.  L.  it..  iX  Calc,  744.  (')  I.  L.  R.,  IX  Mad.,  175. 

(>)  49,  P.  B.,  1884.  C)  I.  L.  li.,  XIV  All.,  193. 
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action  bears   the    appearance  of  an    encroacbment   on   adjoin- 
ing waste. 

We  agree  with  the  Divisional  Judge  in  his  view  as  to  the 
name  of  Ramzan  Ali's  father  appearing  in  the  petition  of  1871. 
The  claim  made  by  Kamzan  Ali  in  the  case  of  land  taken  up 
in  1894,  under  the  Land  Acquisition  Act,  clearly  refers  to  land 
other  than  that  here  in  suit.  The  oral  evidence  for  Ramzan  Ali 
was  discredited  even  by  the  first  Court. 

As  I'egards  the  title  of  the  plaintiffs  we  have  come  to  the 
conclusion  after  a  consideration  of  the  evidence  that  though 
plaintiffs  have  been  unable  to  pi'ove  that  the  descendants  of  Sheikh 
Kawam  Din  are  sole  proprietors  of  the  site,  those  descendants 
are  co-sharers  in  that  site. 

The  Settlement  Report  (page  25)  states  that  in  the  time  of 
Shahab-ud-din  the  Sheikhs  came  from  Yaman  arid  built  the  fort 
which  they  occupy.  We  have  referred  to  the  Settlement  Record 
of  1879,  and  find  it  stated  therein  that  Sheikh  Muhammad  Surkh 
came  from  Yaman  twenty-two  generations  back  and  got  a  sanad  of 
some  land  from  Shahab-ud-din,  which  sanad  was  not  in  existence, 
and  took  possession,  and  thereafter  Sheikh  Kawam  Din  came  as  the 
sister's  son  of  Sheikh  Muhammad  Surkh  and  became  a  propiietor  in 
the  kasha,  since  which  time  the  descendants  of  both  Sheikh  Muham- 
mad Sui'kh  and  Sheikh  Kawam  Din  have  been  in  possession  of  the 
kasba.  We  have  also  referred  to  the  pedigree-tables  drawn  up  at 
that  settlement,  the  copy  in  the  file  being  incomplete,  and  therein 
we  find  that  Sheikh  Muhammad  Surkh  had  a  son  of  whose  leneal 
descendants  at  least  two,  viz.,  Fateh-ud-din  and  Imam-ud-din 
were  alive  at  settlement.  The  sons  of  those  two  descendants 
were  on  the  remand  above-mentioned  examined  by  the  local 
commissioner  appointed  to  discover  all  Shiekhs  who  wished  to 
be  impleaded,  and  those  sons  denied  the  i-ight  of  the  descend- 
ants of  Eheikli  Kawam  Din  and  asserted  their  own,  an  assertion 
which  was  repeated  by  two  of  them,  Burhan-ud-din  and  Majid- 
ud-din,  in  the  course  of  the  trial.  It  would  appear  from  the 
Settlement  Record  that  there  are  Sheikhs  of  other  families  who 
reside  in  Rohtak  and  arc  proprietors  in  the  mama  besides  the 
families  of  Sheikh  Muhammad  Surkh  and  Sheikh  Kawam  Din. 
It  is  somewhat  significant  that  Hafiz  Ajiwar  Ali,  apparently  a 
leading  descendant  of  Sheikh  Kawam  Din,  who  was  at  first  a 
plaintiff,  subsequently  refused  to  join  in  the  claim,  and  was  im- 
pleaded as  a  defendant.  That  there  are  Sheikhs  of  other  branches 
in  the  kila  was  admitted  in  a  statement  of  Mubarik  Ali,  one  of 
the  plaintiffs,  and  that  statement  may  even  be  taken  to  imply 


372  CIVIL  judgments-No.  105.  [record 

that  those  other  branches  are  also  proprietors  in  the  site  of  the 
kiln.  We  are  unaware  of  any  evidence  on  the  record  to  show  any 
previous  claim  put  forward  by  the  descendants  of  Sheikh  Kawam 
Din  to  be  sole  preprietors  of  the  kila  site.  It  has  indeed  been 
stated  that,  that  site  was  recorded  as  shamilat  deh  at  settlement, 
but  a  reference  to  the  recoi'd- of -rights  discloses  no  such  entry. 
As  might  be  expected  there  is  no  entry  as  to  the  ahadi  deh. 
While  not  doubting  that  the  Sheikhs  are  owners  of  the  vacant 
sites  in  the  kila,  we  consider  plaintiffs  have  not  proved  Sheikh 
Kawam  Din's  descendants  to  be  sole  proprietors.  Indeed  the 
Divisional  Judge  does  not  appear  to  find  so,  though  his  finding 
is  expressed  in  general  terms. 

We  have  finally  to  decide  whether  upon  the  above  findings 
plaintiffs  are  entitled  to  any,  and,  if  so,  what  decree. 

On  those  findings  it  is  evident  that  all  pai-ties  interested 
have  not  been  joined,  but  we  consider  the  non-joinder  (i.e.,  of  other 
Sheikhs)  is  not  a  fatal  defect.  It  is  true  that  the  nou-joinder  has 
been  objected  to  throughout  and  so  has  to  be  considered  here  in 
fui'ther  appeal.  We  hold,  however,  as  expressed  above  in  our 
remarks  upon  the  third  contention,  that  one  or  several  of  many 
co-sharers  can  sue  to  prevent  invasion  of  the  common  property 
by  a  mere  trespasser,  and  in  the  reported  cases  (see  Hira  Lai  v. 
Bliairon  (^),  Tanudin  v.  Fandu  (~),  and  Midayat  Ali  Khan  v. 
Basil  Ali  Khan  (3)),  it  has  not  been  deemed  necessary  to  join  all 
the  co-sharers  in  the  action,  and  we  can  draw  no  distinctiou 
where  the  invader  is  not  one  of  tlie  co-sharers.  As  the  learned 
Judges  in  the  Allahabad  case  remarked  "  we  discern  no  neces- 
**  sity  either  of  principle  or  of  convenieuco  for  the  joinder  of  the 
"other  co-sharers  in  such  a  suit,  "  i.u.,  in  the  present  suit  so  far 
as  the  removal  of  the  buildings  and  vacation  of  the  site  are  con- 
cerned. But  the  plaintiffs  are  on  our  findings  not  entitled  to  a 
decree  either  for  sole  possession,  or  for  possession  on  behalf  of  the 
Sheikhs  generally. 

They  are  only  entitled  to  have  the  land  restored  to  its  con- 
dition before  Ramzan  Ali  put  in  the  DhanaJa  who  built  houses 
on  it,  and  so  preserve  the  invaded  rights  which  they  in  common 
with  other  Sheikhs  possess  in  the  land. 

We   accordingly   alter  the  decree  to  one   for  \  acaLiou  ol  ibe 
site  and   removal  of  the   buildings  thereon   against   Ramzan  Ali 
d  the  DJianak,  defendants,  within  three  months  of  this  date,   if 
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the  cori-es ponding  portion   of  the  decree  of   the    Divisional  Court 
has  not  already  been  carried  out. 

We  order,  under  the  circumstances  of  the  case,  parties   to 
bear  their  own  costs  throughout  the  litigation. 

No.  106. 

Be/ore  Mr.  Justice  Robertson  and  Mr.  Justice  Harris. 
S AMMAN  AND  OTHEEIS -(Plaintiffs),— APPELLANTS, 

Versus  I 

>  Apfellate  Side. 

ALA  BAKHSH  AND  ANOTHER,- (Defendants),—  \ 

RESPONDENTS. 
Civil  Appeal  No.  1569  of  1898. 

Custom— Inheritance -Right  of  mirried  daughters — Khanadamad  — 
Exclusion  of  brother  and  nephews — Muhammadan  Bangial  Jats  of  Kharian 
tahsil,  Qujrat  Disti  id. 

Among  Bangial  Jats  of  Kharian  tahnl,  Gujrafc  District,  bj-  custom  a 
married  danghter  is  entitled  to  succeed  her  father,  a  sonless  proprietor 
who  settled  her  and  her  husband  in  his  house  in  order  that  they  might 
perform  services  for  him  and  manage  his  cultivation,  intending  to  pass 
his  estate  to  her  and  her  sons  to  the  exclusion  of  his  brothers  and 
nephews,  even  though  the  daughter's  husband  had  been  a  resident  son-in- 
law  in  his  first  wife's  family,  where  the  first  father-in-law  died  before  the 
second  marriage. 

Shah    Muhammad    v.    Mussathmat    Imam  Bibi  ('),    Karim    Bakhsh  v. 
H'iku  (='),  Mthr   Din  v.  Mutsummut  Niki  (=•),  JUuhammada   v.   Mussa7nmat 
Gaurian  (*),  Nathu  v.  Mussamtnat  Karam  Bhari  (*),  Jowaya  v.   Musaammat 
Fazlan  {"),  and  Mussammat  Baggi  v.  Mamun  (')  cited. 
Further   appeal  from    the   decree    of  Bai  Bahadur     Buta    Mai 

Additional    Divisional   Judge,   Jhelum   Division,   dated   5th 

August  1898. 

Harris,  for  appellants, 

Shelverton,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Harris,  J. — Parties  are  Muhammadan  Jats,  got  Bangial,  of     I2th  Julu  1901. 
tahsil  Khaiian,  District  Gujrat. 

The   lower  Courts  have  concurred  in  dismissing  the   claim  of 
plaintiffs,  who  are  the  brother  and  nephews  of  one   Mohkam  Din 
deceased,    for   the   estate  of    Mohkam   Din,   on   the  gi'ound  that 
defendants  Ala  Bakhsh  and  Mussammat  Muhammad  Bibi  are  the 

(0  56,  P.  R.,  1878.  (^)  162,  P.  iJ.,  1882.  ' 
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resident  son-in-law  and  daughter  of  Mohkam  Din  and  by  custom 
entitled  to  succeed.  A  further  appeal  has  been  admitted  to  a  hear- 
ing on  the  question  of  custom. 

Mohkam  Din  had  three  daughters,  all  of  whom  are  married 
and  have  sons,  Mussammat  Muhammad  Bibi,  the  youngest 
daughter,  first  married  Shamas  Din,  a  nephew  of  Mohkam  Din, 
and  there  is  some  reason  to  suppose  that  she  was  divorced  by 
Shamas  Din  owing  to  an  effort  made  to  get  Shamas  Din  to  reside 
with  his  father-in-law  Mohkam  Din,  In  1891,  Mohkam  Din  gifted 
the  major  portion  of  his  land  to  his  eldest  daughter's  son,  but  the 
collaterals  (the  present  plaintiffs)  by  suit  obtained  cancellation 
of  the  gift.  Mohkam  Din's  wife  having  died,  the  defendants  who 
had  then  married  came  to  reside  with  him  about  two  yeai'S  before 
his  death.  It  seems  Mohkam  Din  was  then  in  failing  health,  one 
of  plaintiff's  witnesses  (Buta)  stating  that  Mohkam  Din  was  ill 
for  two  or  three  years  before  his  death.  On  the  4th  February  1897 
Mohkam  Din  stated  to  the  patwari,  who  made  a  note  of  the 
statement  in  his  diary  that  two  years  before  he  had  married  his 
daughter  to  Ala  Bakhsh  and  made  her  his  heir,  and  that  she  was 
in  possession  of  his  estate.  On  the  18th  Febrnary  1897,  a  will 
was  executed  by  Mohkam  Din  to  the  effect  that  Mussammat 
Muhammad  Bibi  and  Ala  Bakhsh  had  been  married  through  him, 
and  had  resided  with  him  and  performed  services  for  him  ;  that  if 
he  got  well  he  would  register  a  deed,  but  that  in  any  case  Mus- 
sammat Muhammad  Bibi  was  to  be  his  heii',  and  that  he  had 
given  her  possession. 

On  the  22nd  May  1897  the  patwari  reported  the  death  of 
Mohkam  Din  and  detailed  some  of  the  above  facts,  but  the  Naib- 
Tahsildar,  apparently  without  enquiiy  ordered  mutation  in  favour 
of  the  collaterals  as  heirs,  though  Mussammat  Muhammad  Bibi 
was  reported  as  in  possession,  the  truth  of  which  report  is 
demonstrated  by  the  collaterals  having  to  bring  this  suit. 

The  evidence  clearly  shows  the  intention  of  Mohkam  Din  to 
have  been  to  benefit  at  least  some  of  his  daughter's  issue.  There 
is  some  indication  that  he  wanted  Mussammat  Muhammad  Bibi's 
first  husband,  Shamas  Din,  who  was  his  nephew,  as  a  resident 
son -in  law.  Failing  in  that  Mohkam  Din  gifted  the  major  portion 
of  his  estate  to  the  son  of  another  daughter.  When  that  gift  was 
set  aside  there  can  be  no  doubt  that  Mohkam  Din  acted 
as  he  stated  to  the  patwari  and  as  is  recited  in  the  will. 

We  have  no  hesitation  in  applying  to  the  parties  the  custom 
of  the  khanadamad  which  is  followed  by  other  gots  of  Muhammadan 
Jats  in  the  same  part  of  the  Punjab,   and  though  the  got  of  the 
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parties  finds  no  special  mention  in  the  Biwoj-i-am,  probably 
because  the  members  of  that  got  are  not  numerous  in  the  district, 
it  must  be  taken  to  be  included  amongst  those  who  gave  replies  as 
to  the  particular  custom  here  in  question,  as  exhibited  in  answers 
Nos.  10,  12  and  lt5  of  the  volume  of  Customary  Law  of  the 
Gujrat  District,  We  do  not  find  it  is  therein  laid  down  that  the 
resident  son-in-law  must  be  the  first  husband  of  the  daughter. 
Though  C.  A.  No.  546  of  1882  of  this  Court  is  not  exactly  on-all- 
fours  with  the  present  case,  the  second  husband  was  considered 
to  have  the  status  of  a  resident  son-in-law.  The  principle 
underlying  the  custom  is  that  the  daughter  and  her  issue  should 
be  benefited  in  consideration  for  her  and  her  husband  residing 
with,  and  performing  services,  (such  as  looking  after  the  house 
and  managing  the  land),  for  her  father,  and  it  is  plain  that  a 
daughter's  second  husband  could  fulfil  the  above  conditions,  even 
though  that  husband,  as  in  the  present  case  happens  to  have  been 
resident  son-in-law  in  his  first  wife's  family,  his  first  father-in-law 
having  died  before  the  second  marriage. 

It  is  urged  for  appellants  that  possession  should  have 
followed  the  gift,  and  that,  as  to  the  will,  Mohkam  Din  had  no 
power  of  testamentary  disposition  of  Ihe  whole  of  his  estate. 
But  we  are  not  prepai'ed  to  find  either  that  possession  did  not 
pass,  or  that  under  the  custom  it  was  absolutely  necessary  that 
before  Mohkam  Din's  death  possession  should  be  given  to  the 
resident  son-in-law  and  daughter.  The  custom  as  worded  appears 
to  contemplate  an  inheritance  and  there  are  numei-ous  decisions  of 
this  Court  in  which  the  succession  has  been  upheld  where  there 
was  no  possession  before  death.  (See  Shah  Muhammad  v.  Mussain- 
mat  Imam  Bibi  (^),  Karim  Bakhsh  v.  Haku  (^),  Mehr  Din  y. 
Mussammat  Niki  (^),  Muhammada  v.  Mussamviat  Gaurian  (^), 
Nathu  V.  Mussammat  Karam  Bhari  {^j,  Joivaya  v.  Mussammat 
Fazlan  (^)  and  Mussammat  Baygir.  Mamun  ('). 

As  to  the  will,  the  defendants  do  not  take  their  stand  on  that 
alone,  and  it  should  be  regarded  only  as  emphasising  the  intention 
of  Mohkam  Din. 

That  plaintiffs  were  succer-sful  in  suing  to  set  aside  the 
alienation  to  another  daughter's  son  does  not,  we  consider,  affect  the 
merits  of  the  present  case,  the  khanadamad  custom  being  a  separate 
custom,  and  one  pecaliarly  in  vogue  in  the  district  of   the  parties. 

(0  56,  P.  K,  1878.  (<)  162,  P.  B.,  1882. 

(")  24,  P  E.,  1879.  (*)     15,  P.  E.,  1884. 

(3)  67,  P.  R.,  1882.  («)     45,  P.  B  ,  1885. 

(J)  31  P.  B.,  1895. 
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We  have  no  doubt  that  Mohkam  Din  intended  his  estate  to 
pass  to  his  daughter,  Mussammat  Muhammad  Bibi  and  her  sons 
by  Ala  Bakhsh,  his  resident  son-in-law,  and  that  he  did,  under 
the  existent  circumstances,  all  he  could  to  ensure  that  intended 
succession,  and  that  his  acts  towards  that  object  were  valid  by 
custom. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  107. 

Before  Mr.  Jji-stice  Reid. 
HARNAM  SINGH,— (Defendant),— APPELLANT, 

Appkllate  Side.   I  Versus 

I  DEVI  CHAND,-(Plaintifp),- RESPONDENT. 

Civil  Appeal  No.  415  of  1901. 
Custom — Alienation — Sale  hy  sonless  proprietor  to  stranger — Locus  standi 
of  reversioner  — Bhandari   Khatris   of  Vaironal,  tahsil  Tarn,  Taran,    District 
Amrit.iar — Burden  of  proof — Agricu,ltural  tribe — Record-of-rights. 

Khatris,  although  following  agricultural  pursuits,  cannot  be  presumed 
to  have  adopted  the  general  customs  of  agriculturists  in  matters  of  succes- 
sion and  alienations  and  the  record-of-rights  canr.ot  operate  to  make  a 
Khatri  proprietor  an  agriculturist  subject  to  customs  which  govern  the 
latter.  The  presumption  is  that  a  Khatri  is  only  bound  by  so  mucli  oi  the 
record-of-rights  as  deals  with  pre-emption  and  similar  customs.  The 
burden  of  proof  therefore  that  a  Khatri  in  matters  such  as  alienation  or 
succession  is  governed  by  custom  rests  always  on  the  party  alleging  that 
he  is  so  bound. 

Found,  upon  the  evidence  that  plaintiff  had  failed  to  establish  that  a 
sonless  Bhandari  Khatri  of  Vairowal  in  the  Tarn  Taran  tahsil  of  the 
Amritsar  District  was  governed  by  a  custom  prohibiting  alienation  by 
him  (if  ancestral  land  without  the  consent  of  his  collaterals. 

Mussammat  Pal  Devi  v.  Falci>  Chand  ('),  Jiwan  v,  Hnkam  Khnn  {■), 
Uitam  Singh  v.Jhanda  Singh  {^),  Hashiin  v.  N.ithu  (*),  Karfar  Singh  v. 
Mathar  Singh  (*),  Khazan  Singh  v.  Maddi  (")  and  Kanshi  Ram  v.  Jiwan  (') 
referred  to. 

Miscellaneous  appeal  from  the  order  of   H.   Scott-Smith,    Esquire, 
BidsionalJiidge,  Amrdmr  Duision,  dated  2ld  February  1901. 

Lshwar  Das,  for  appellant. 

Muhammad  Shah,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : 


(')     GO,  P.  R.,  1895.  (*)     13,  P.  R.,  1900. 

(*)  140,  P.  R.,  1894.  (')     94,  P.  /?.,  1898. 

(»)     21,  P.  R.,  189o.  (")  122,  P.  ft.,  18y;J. 

(')  82,  P.  ft.,  1890. 
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B,p.iv,  J.— The  first  question  for   decision  is  whether  the  re-     l^th  July  1901. 
mand  should  have  been   under  Section  562  or   Section  566   of  the 
Code  of  Civil  Procedure. 

The  Court  of  first  instance  framed  five  issues  :  (1)  whether  the 
land  in  suit  was  ancestral ;  (2)  whether  the  plaintiff,  a  Khatri, 
could  object  to  the  alienation  ;  (3)  whether  the  suit  was  time- 
barred  ;  (4)  whether  the  alienation  was  for  necessity,  in  whole  or 
in  part ;  (5)  whether  the  plaintiff  was  estopped  from  suing. 

It  decided  the  first  three  issues  against  the  plaintiff  and  dis- 
missed his  suit.  The  lower  Appellate  Court  upset  the  finding  on 
each  of  these  issues,  and  remanded  under  Section  562.  These 
issues  are  all  of  a  preliminary  nature  and  no  authority  against 
the  remand  under  Section  562  has  been  cited.  I  see  no  reason  for 
holding  that  the  remand  should  have  been  under  Section  566. 

The  pleader  for  the  appellant  does  not  contend  that  the  suit 
is  barred  by  limitation,  or  that  the  land  in  suit  is  not  ancestral. 
The  applicability  of  Punjab  Act,  I  of  1900,  need  not  be  discussed, 
as  the  suit  is  within  time  under  Act  XV  of  1877. 

The  second  issue  remains  for  decision. 

The  property  in  suit  was  owned  by  Ralla  Ram,  a  Bhandari 
Khatri  of  Vairowal  in  the  Tarn  Taran  tnhsil  of  the  Amritsar 
District.  It  is  ancestral,  and  the  plaintiff  is  a  collateral  of  Ealla 
Ram.  Vairowal  is  desciibed  in  the  Amritsar  Gazetteer  as  a  town, 
which,  until  1891,  formed  a  Municipality  which  included  the 
three  estates  of  Vairowal,  Kiri  Shahi  and  Uarapur.  The  popula- 
tion in  1892  was  5,524,  to  which  Darapur  contributed  half. 

The  land  in  suit  is  situate  in  Alampur.  It  is  alleged  by  the 
pleader  for  the  appellant,  and  not  denied  by  counsel  for  the  ix)- 
spondent,  that  there  is  no  village,  in  the  sense  of  an  inhabited  site 
or  collection  of  houses,  in  Alampur,  the  allegation  being  that  in- 
habitants of  Vairowal  and  Darapur  owned  land  there ;  and 
Nathu,  a  witness  for  the  respondent,  deposed  that  Ralla  Ram 
kept  a  shop  at  Darapur  and  actually  lived  at  Kiri  Shahi, 

The  fact  that  some  Khatris  who  own  land  in  Kiri  Shahi  are 
descnbed  in  the  Revenue  Records  as  khudkasht  does  not  prove 
that  they  arc  agriculturists  in  the  sense  that  they  are  dependent 
on  agriculture  as  cultivators.  They  may  keep  land  in  their  own 
hands,  cultivating  it  through  labourers,  and  still  be  described  as 
khudkasht.  'J'he  question  is,  do  they  form  a  village  community  F 
Mussammat  Pal  Devi  v.  Fakir  Chand  (^)  is  in  point  on  the  ques- 
tion of  the  burden  of  proof,  as  it  deals  with   Bhandari  Khatris   of 


(')  60,  P.  B.,  1895. 
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Batala  in  the  Gurdaspur  District,  who  were  non  -agriculturists, 
though  holding  land,  and  depended  for  their  livel  ihood  on  avo- 
cations other  than  cultivation  of  land. 

The  rule  therein  laid  down  is  that,  in  questions  relating  to 
alienation,  the  Court  should,  in  the  first  instance,  see  whether 
there  is  any  custom  bearing  on  the  point,  but  should  not  make 
any  presumption  in  favour  of  the  existence  of  such  a  custom  and 
should  leave  that  existence  to  be  established  by  evidence  of  the 
parties. 

Authorities  which  deal  only  with  agricultural  tribes,  such  as 
Jats,  obviously  do  not  apply. 

The  other  authorities  relied  on  for  the  respondent  are  the 
following: — 

Jkuan  and  others  v.  Hakam  Khan  (^),  in  which  the  parties 
were  Mauj  Rajputs,  and  the  Eiwaj-i-am  of  the  Tarn  Taran  taJisil 
vras  held  to  be  a  correct  exposition  of  custom ;  and  it  is  contended, 
that,  inasmuch  as  this  KnvaJ-i-am  was  attested  by  Khatris,  all 
Khatris  are  bound  by  custom.  I  cannot  accede  to  this  conten- 
tion, and  having  regard  to  the  facts  on  the  record,  I  am-  unable  to 
hold  that  the  Biwaj-i-am  makes  custom  applicable  to  the  Khatris 
of  Ralla  Ram's  family. 

Vttam  Singh  and  others  v.  Jhonda  Singh  (**),  in  which  it  was 
held  that,  by  custom  among  agriculturists  Eedis  in  the  Hoshiarpur 
District,  a  sonless  proprietor  is  not  competent  to  make  a  gift  of 
his  ancestral  estate  in  the  presence  of  collateral  heirs.  The  whole 
village  belonged  to  a  community  of  Bedis  whose  ancestors  founded 
it  some  generations  back.  They  formed  a  compact  body,  and, 
whatever  the  pursuits  of  their  ancestors  may  have  been,  it  was 
held  that  they  were  certainly,  at  the  time,  agriculturists. 


The  facts  are  clearly  distinguishable  from  those  of  the  present 


case. 


Counsel  for  the  respondent  also  relies  on  the  record-of -rights 
of  Alampur,  of  the  1852  Settlement,  which  provides  that  no  pro- 
prietor can  alienate  without  necessity,  and  also  provides  for  the 
rights  of  widows  and  for  the  devolution  of  land  on  the  re-marriage 
of  a  widow.  The  i-ocord-of-rights  cannot  operate  to  make  a 
proprietor  an  agriculturist  and  subject  to  customs  which  govern 
agriculturists.  A  non-agriculturist  proprietor  is  bound  by  so 
much  of  the  record-of-rights  as  deals  with  pre-emption  and  similar 

(')  140,  P.  «.,  1894.         (»)  21,  P.  B.,  1896.  ' 
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customs,  but  in  matters  of  succession  and  alienation  he   cannot  be 
bound  by  custom  and  Hindu  Law  at  the  same  time. 

The  remarks  at  page  60  of  Eashtm  v.  Nathit  (^)  are  not 
opposed  to  this  view,  and  the  passage  in  the  record-of -rights  rehed 
on  appears  to  have  been  taken  bodily  from  the  entries  relating  to 
Jats  and  other  agricultural  tribes.  It  is  not  contended  that  the 
Bhandari  Khatris  of  Vairowal  and  Darapur  have  adopted  hareivu 
marriages  and  other  Jat  customs. 

Civil  Appeal  No,  585  of  1898,  in  which  the  parties  were  Khatris 
of  tahsil  Lodhran,  Mooltan,  is  in  some  respects  similar  to  the  present 
case.  The  learned  C.  J.  and  my  brother  Chatterji  remarked 
therein  :  "  The  family  has  been  pursuing  agriculture  for  five  genei^a 
"  tions  and  may  be  described  as  an  agricultural  family.  It  does 
"  not,  however,  follow  that  because  a  Khatri  family  follows  agri- 
"  cultural  pursuits  it  adopts  the  general  custom  of  agriculturist?, 
"  This  was  the  view  taken  in  Kartar  Singh  y.  Mathnr  Singh  {^), 
"  Khazan  Singh  and  others  v.  Maddi  and  tthers  (^),  and  Kanshi 
"  Bam  V.  Jiwan  (*).  We  think  therefore  that  it  lay  upon  plaintiff 
"  to  prove  that  the  gift  was  invalid." 

The  fact  that  Alampur  was,  at  the  Settlement  of  1865, 
divided  into  two  tarafs  of  equal  area  and  revenue,  and  that  the 
land  has  been  in  the  possession  of  the  Khatri  family  for  about  100 
years,  does  not,  in  my  opinion,  advance  the  respondent's 
case. 

He  has  failed  to  establish  the  fact  that  Ralla  Ram  was  gov- 
erned by  a  custom  which  prohibited  his  alienating  the  land  in 
suit  without  the  consent  of  the  respondent. 

I  decree  the  appeal,  and  restore  the  decree  of  the  Court  of 
first  instance,  with  costs  of  all  Courts. 

Appeal  allowed. 


(')  13,  P.  E„  1900.  (=>)  122,  P.  B.,  1893. 

(»)  94,  P.  R.,  1898.  C)    83,  P.  B.,  1890. 
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No.  108. 

Before  Mr.  Justice  Reid. 
MUSSAMMAT  ZINAT,— (Plaintiff),— APPELLANT, 
[  Versus 

Appbllatb  Side..{  MURTAZA  KHAN,— (Defendant),— EESPOKDENT. 

(  Civil  Appeal  No.  439  of  1901. 

Jagir — Succession — Orant  of  Government  revenue  for  life  to 'parties'  family 
in  specific  shares — Death  of  one  sharer-  Suit  by  the  surviving  sharer  against  the 
son  of  the  deceased  for  certain  instalments  wrongfully  enjoyed  by  the  latter- 
Limitation— Limitation  Act,  1877,  Schedule  II,  Article  V6l— Construction  of 
tuch  grant— Pensions  Act  (XXIII  of  1871),  Section  6. 

A  jngir  was  granted  to  the  family  of  the  parties  for  life  without  any 
express  provisions  for  survivorship.  The  jagir  was  to  be  divided  into 
ten  shares  in  three  separate  groups,  the  defendant's  father  and  the  plaintiff 
being  two  out  of  five  sharers  in  group  No.  2.  The  former  died  in  1868  and 
his  share  was  peaceably  enjoyed  by  his  son  until  1898,  when  the  plaintiff 
filed  a  suit  against  the  defendant  on  the  allegation  that  two  annual  instal- 
ments proportionate  to  the  defendant's  father's  share  had  been  wrongfully 
enjoyed  by  the  defendant  who  pleaded  limitation,  aud  argued  that  in  his 
presence  the  plaintiff  was  not  an  heir  to  his  father. 

Beld,  that  as  no  demand  was  made  prior  to  those  which  immediately 
preceded  this  suit,  the  suit  was  within  limitation  under  Article  131  of  the 
Second  Schedule  of  the  Limitation  Act. 

Beld  also,  that  the  words  ta  hin  hayat  (for  life)  applied  to  each  group 
collectively,  and  not  to  the  members  of  the  group  individually,  the  effect 
being  that  the  members  of  each  group  were  entitled  to  take  by  survivor- 
ship on  the  death  of  any  member  of  that  group. 

Oahna  v.  Ikhlas  Khan  (*)  cited. 

Further  appeal  from  the  decree  of  F.  Field,  I'squire,   divisional 
Judge,  Peshawar  Invision,  dated  81«^  Murch  1900. 
Golak  Nath,  for  appellant. 
Muhammad  Sliah  Din,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

19^^  Julu  1901  Rkid,  J. — This  is  a  suit   for  certain  instalments  of   Govern- 

ment revenue  assigned  after  the  mutiny  to  certain  persons.  The 
revenue  assigned  amounted  to  Rs.  1,000  per  annum,  divided  be- 
tween three  groups  of  2,  5  and  3  individuals  in  proportions  of 
half,  quarter  and  quarter,  respectively. 

The  grant  was  for  life    ta    hin    hayat   gardid,   without  any 
express  pi-ovision  for  survivorship. 

The  plaintiff,  whose   legal   representative  is   appellant,   was 
a  member  of  the  second  group,  as  was   also  the  respondent's 
father,  who  died  about  30  years  before  suit, 
(i)  154,  P.  R.,  1889» 
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The  suit  is  based  on  the  allegation  tbat  two  annual  instal- 
ments, proportionate  to  the  share  of  the  I'esponclent's  father,  have 
been  wrongfully  enjoyed  by  the  respondent. 

No  demand  was  made  prior  to  that  which  immediately 
preceded  this  suit,  and  the  suit  is,  therefore,  within  limitation 
under  Article  181  of  the  Second  Schedule  of  the  Limitation  Act, 
Gahna  and  others  v.  IhJdas  EJian  and  others  (*)  is  in  point. 

A  certificate  under  Section  6  of  the  Pensions  Act,  XXIII  of 
1871,  that  the  case  might  be  tried  in  a  Civil  Court,  was  gi-anted 
by  the  Deputy  Commissioner  of  the  district.  Various  objections, 
b«ised  on  the  rules  fi'amcd  under  Section  14  of  the  Act,  have 
been  urged  against  the  validity  of  this  certificate,  but  they 
have,  in  my  opinion,  no  force.  ]\lost  of  the  rules  referred  to 
by  counsel  for  the  respondent,  included  in  group  No.  5  ai^c  for  the 
disposal,  under  Section  5  of  the  Act,  by  ofiicers  specified  in  the 
section  of  claims  and  Rules  43  and  44,  the  only  rules  in  group  K'o.  6 
for  reference  to  Civil  Courts  under  Section  6  of  the  Act  arc  not 
in  my  opinion  exhaustive. 

The  terms  of  Section  6  arc  clear  and  I'cfer  to  all  claims  to 
ixjnsion  or  grant  of  money  or  land  revenue,  and  the  powers  con- 
ferred thereby  on  Deputy  Commissioners  are  not,  in  my  opinion, 
restricted  by  Rules  43  and  44. 

The  certificate  is  in  my  opinion  valid.  Rule  38  A  is  not 
binding,  as  a  rule  of  interpretation,  on  Civil  Courts.  It  is  cen- 
tal no  i  in  group  No.  5  which  refers  only  to  Section  6  of  the  Act, 
and  is  a  direction  to  the  officers  specified  therein  only.  The  inclusion 
of  the  terms  of  Rule  38  A  in  the  certifigate  granted  is  immaterial. 

It  remains  to  interpret  the  grant  of  the  revenue  in  suit. 

The  words  (d  Inn  hayat  apply  in  my  opinion  to  each  group 
collectively,  and  not  to  the  members  of  the  group  individually, 
the  effect  being  that  the  membeis  of  each  group  take  by 
survivorship  on  the  death  of  any  member  of  that  group. 

The  grant  was  not  hereditary,  but  it  appears  that  the  respond- 
ent was  allowed  possibly  by  a  family  arrangement  or  possibly 
as  an  act  of  charity,  as  alleged  by  the  plaintiff,  to  enjoy  his 
father's  share.  In  any  case  he  has  failed  to  prove  any  title  and 
the  claim  and  appeal  must  be  decreed. 

I  set  aside  the  decree  of  the  lower  Appellate  Court  and 
restore  the  decree  of  the  Court  of  first  instance,  with  costs  of  all 
Courts. 

A} peal  allowed. 


(1)  154,  P.  B.,  1889. 
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No.  109. 

Before  Mr.  Justice  Eeid. 
.  WAZIR  CHAND,— (Plaintiff) —APPELLANT, 

AppEti-ATE  SiDK.  i  Versus 

I  MAKHAN  AND  OTHERS— (Defendants) —RESPONDENTS. 

Civil  Appeal  No.  709  of  1901. 

Mortgage  by  conditiaial  sale— Suit  for  foreclosure— Validity  of  notice  for 
foreclosure — Regulation  XVII  of  1806,  Section  8.  " 

Held,  tliat  although  a  notice  served  on  a  mortgagor  under  Section  8  of 
Kcgulation  XVII  of  180G  need  not  contain  any  specification  of  the  property 
in  respect  of  which  foreclosure  is  sought,  the  Avords  "  the  property  mort- 
" gaged"  being  a  sufficient  description,  Tvhere  the  property  mortgaged 
consisted  of  4  ghumavs  3  lianals  19  maiias  together  with  shamilat  land  in 
proportion  to  that  area,  which  extended  to  nearly  12  ghvmaos  and  the 
notice  which  had  been  served  on  the  mortgagor  only  described  the  property 
as  the  area  above-mentioned  and  made  no  specific  mention  of  the 
shamilat,  the  notice  was  defective,  inasmuch  as  it  must  Lave  led  the 
mortgagors  to  think  that  they  were  in  danger  of  only  losing  4  ghumaus 
and  not  lU  ghumaos  by  non-compliance  with  its  terms. 

Bura  V.  Jhunda  (')  and  Wali  Muhammad  y.  Bamji  Lai  (-)  distinguished, 
Baju  Shall  v.  Huhnal  (•'),  Fakira  v.  PiyuJC  Lai  {*},  and  Jiuan  Bum  y. 
Amir  Bci^  {^)  referred  to. 

Further  appeal  fro7n  the  decree  of  Maulvi  InaviAli,  Divisional  Judge, 
Sialkot  Division,  dated  9th  May  1901. 

Turner  and  Bhagwan  Das,  for  appellant. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

iiist  Jiity  1901.  Keid,  J. — The  ancestor'  in  title  of  the  respondents   mortgaged 

a  specific  area  of  4  ghumacsS  kanals  19  marlai  by  a  deed  which 
specifically  mortgaged  shamilat  laud  in  proportion  to  that  area. 
In  foreclosure  proceedings  notice  was  served  on  the  mortgagor  in 
respect  solely  of  the  area  mortgaged,  i  e.,  4  ghumaos  H  kanals  19 
marlas.  The  Courts  below  have  held  that  this  notice  cannot  be 
construed  as  including  the  shamilat  land  to  which  the  mortgagor 
was  entitled  as  owner  of  the  area  mortgaged.  This  shamilat  land 
extends  to  nearly  12  ghumaos,  and  the  Courts  below,  holding  that 
the  mortgagor,  who  died  sevei'al  months  before  the  expiry  of  the  year 
of  grace,  and  his  representatives,  the  i-cspondcnts,  were  led  by  tlio 
notice  to  think  that  the  foreclosure  would  be  in  respect  of  the  area 
specified  in  the  notice  only,  and  not  in  respect  of  the  far  larger  area 
of  thamilal  land,  were  justified  in   holding  that  the   mortgage   was 

(')  113,  P.  R.,  1900.  (')  42,  P.  R.,    1897. 

(»)  5,  P.  i?.,  1901.  (*)  21,  P.  K.,  1901. 

(•)  38,  P.  B.,  1901. 
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foreclosed  only  in  respect  of  the  area  specified  in  the  notice.  The 
mortgage  consideration  was  Rs.  158,  bearing  interest  at  24  per 
cent,  per  annum,  and  the  period  was  three  years. 

Counsel  for  the  appellant  cites  Baju  Shah  v.  Hukma  (^),  Bura 
and  another  y.  Jhanda  (^),  Wall  Muhammad  v.  Bamji  Lai  (^), 
Fakira  Y.  Piyare  Lai  (*),  and  Jiwan  Rnm  v.  Amir  Beg  (^)  as 
authority  for  the  proposition  that  the  foreclosure  is  in  respect  of  the 
whole  area  mortgaged,  including  the  shamilat. 

Of  the  authorities  cited  Bura  v.  Jhanda  ( *)  and  Wali  Muham- 
mad V.  Bamji  Lai  (^)  only  can  be  held  to  be  to  any  extent  directly  in 
point,  and  they  are  distinguishable.  In  the  earlier  of  the  two  a 
share  in  a  patti  was  sued  for  and  a  specific  area  was  decreed  on 
a  compromise.  It  was  held  that  the  decree-holders  could  after- 
wards sue  for  a  proportionate  share  of  shamilat  which  was  parti- 
tioned more  than  thirty  years  after  the  first  suit. 

In  the  later  authority  it  was  held  that  the  notice  served  on 
the  mortgagor  nead  not  contain  any  specification  of  the  property 
in  respect  of  which  foreclosui'e  was  sought,  but  that  the  words 
"  the  property  mortgaged  "  would  be  sufiicient  description.  It 
was  held  that  a  .slight  inaccuracy  in  that  which  could  perfectly 
well  have  been  entirely  left  out  did  not  invalidate  the  notice. 

The  facts  dealt  with  differ  widely  from  those  in  the  present 
case.  The  lower  Appellate  Court  has  held  that  the  respondents 
were,  as  a  fact,  mijled  by  the  specification  in  the  notice,  and  I  sec 
no  reason  for  interfering  with  that  finding  in  second  appeal,  under 
Section  70  (6)  of  the  Courts  Act.  This  being  the  case,  something 
more  than  a  slight  inaccuracy  in  the  description  has  to  be  dealt 
with.  Had  the  notice  merely  contained  the  words  :  "  the  property 
mortgaged,"  instead  of  the  specific  area  above-mentioned,  the 
appellant  would  have  been  in  a  different  position.  I  cannot  hold 
that  mortgagors,  who  have  been  led  by  the  notice  issued  to  think 
that  they  are  in  danger  of  losing  4  ghumaos  by  non-compliance 
with  the  terms  of  the  notice,  can  be  deprived  of  16  ghumaos  by 
such  non-compliance. 

On  the  facts  found  it  is  unnecessary  to  consider  whether  a 
transfer  of  a  specific  area  of  land  ordinarily  carries  with  it  shami- 
lat in  proportion  to  that  area. 

The  appeal  fails,  and  is  dismissed  with  costs.     No  pleader's 

fee,  the  respondents  being  unrepresented. 

Appeal  dismissed, 

'  (1)    42  P.  B.,  1897.  (=>)     5  P.  ii.,  1901. 

("-)  113  P.  B.,  1900.  (*)  21  P.  B.,  1901, 

(5)  38  P.  E.,  1901. 
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Appellate  Side.  < 


No.  110. 

Before  Mr.  Justice  Rohertson. 

AZIM  KHAN,— (Defendant),— APPELLANT, 

Versus 

MUHAMMAD  RIAZ-UD-DIN  AND  OTHERS,— (Plaintiffs),— 

RESPONDENTS. 

Civil  Appeal  No.  342  of  1901. 

Partnership — Suit  by  parlner  against  co-partner  who  was  also  manager 
of  the  husiness  to  have  an  account  rendered  of  his  stewardship — Accounts  with- 
out dissolution — Contract  Act,  1872,  Sections  213,  258. 

Held,  that  although  there  i3  a  sound  general  principle  that  one  partner 
should  not  be  allowed  to  sue  a  co-partner  for  an  account  without  at  the 
Bame  time  claiming  a  final  settlement  of  all  questions  beween  them,  and 
a  dissolution  of  partnership,  yet  in  exceptional  cases  where  equity  requires 
such  a  course  the  general  principle  should  be  relaxed,  and  one  partner  may 
be  allowed  to  file  a  suit  against  his  co-partner  for  account  without  praying 
for  diasolution  of  the  partnership. 

Fhula  and  Dana  V,  Shii  Dial  Q),  Narain  Das  y.  Bholi  {^),and  Eassa 
JlfaZ  V.  Gopi  (^)  referred  to.  Wallworth  y.  Bolt  {*),  Richards  y,  Davies  (*), 
and  Hichens  v.  Congreve  (®)  cited. 

Miscellaneous  appeal  from  the  order  of  S.  Gilford,  Esquire,  Divi- 
sional Judge,  DelJii  Division,  dated  Qth  April  1901. 

Chatterji,  for  appellant. 

Muhammad  SliaflS,  for  i-espondents. 

The  judgment  of  the  learned  Judge  was  as  follows : — 

Robertson,  J. — The  facts  of  this  case  arc  set  forth  in  the 
judgments  of  the  lower  Coui'ts. 

The  plaintiffs  and  defendant  are  partners  in  respect  of  certain 
contracts,  and  in  addition  to  being  a  partner^  the  defendant  is  also 
manager,  receiving  remuneration  for  his  services  as  such.  The 
plaintiffs  allege  that  defendant  has  not  acted  straightforwardly  in 
respect  of  his  management  of  the  partnership  affairs,  and  sue  him 
to  have  an  account  rendered  of  his  stewardship.  The  defendant 
pleaded  inter  alia  that  such  a  suit  could  not  lie  except  in  conjunc- 
tion with  a  prayer  for  a  dissolution  of  partnership,  and  the  first 
Court  accepted  tliis  view  and  dismissed  the  claim.  On  appeal, 
however,  the  learned  Divisional  Judge  held  that  the  suits  would 
He,  and  accepted  the  appeal  and  returned  it  for  decision  on  the 
merits  under  Section  662.  This,  therefore  is  the  only  point  wliich 
1  have  to  deal  with. 


hth  July  1901. 


(')  34:  p.  R.,  1873.  C)  48  R.  R.,  187. 

(^)  71  P.  li.,  1881.  ('•)  34  R.  R.,  111. 

(')     I.  L.  R.,  IX  All.,  120.      («)  32  R.  R.,  173. 
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No  doubt  it  is  a  sound  general  principle  that  one  partner 
should  not  be  allowed  to  sue  a  co-partner  for  an  account  without  at 
the  same  time  claiming  a  final  settlement  of  all  questions  between 
them,  and  a  dissolution  of  partnership.  This  view  has  been  taken 
in  various  rulings  quoted  to  me,  intpr  alia,  Phula  and  Dana  v. 
Shib  Dial  and  others  {}),  Narain  Das  v.  Bholi  (2),  and  Kassa  Mai 
V.  Gopi  (3),  and  the  correctness  of  the  general  principle  is  not  con- 
tested. But  the  general  rule  is  clearly  subject  to  exceptions,  and  - 
those  exceptions  have  been  more  numerous  of  late  years  in  recogni- 
tion of  the  necessities  of  commercial  communities  and  the  dictate 
of  equity.  The  matter  is  fully  discussed  in  Lindley  on  Partnership 
and  at  pages  496-97  (6th  edition),  there  are  many  very  apposite 
remarks.  The  author  of  that  text-book  remarks  that  there  are 
three  classes  of  cases  in  which  actions  for  an  account  without  a 
dissolution  are  particularly  common,  and  one  of  these  is  when  one 
partner  has  sought  to  withhold  from  his  co-partner  the  profit  aris- 
ino-  from  some  secret  transaction.  It  is  quite  clear  that  great 
injustice  might,  under  cei'tain  circumstances,  be  done  to  a  partner 
or  partners,  by  a  refusal  to  allow  them  to  bring  a  peccant 
partner  to  book  in  I'egard  to  some  particular  transaction  or  series 
of  transactions,  without  at  the  same  time  compelling  them  to  sue 
for  a  dissolution  of  partnership.  The  views  expressed  in  Lindley 
on  Partnership  are  supported  by  those  enunciated  by  Lord  Cot- 
tenham  in  IFaZZt/'or^/i  V.  Holt  (0  to  the  following  effect:— "The 
"  question  is  whether  some  partners  having  an  interest  in  the 
•'  application  of  the  partnership  pi-operty,  are  entitled,  on  behalf 
"  of  themselves  and  the  other  partners,  except  the  defendants, 
"  to  sue  such  remaining  partners  in  this  Court  for  that  purpose, 
"  pending  the  subsistence  of  the  partnership ;  and  if  it  shall 
*'  appear  that  such  a  suit   may   be  maintained   by   some   partners 

"  on  behalf  of  themselves  and  others against  other  persons 

"  whether  trustees  or  agents  for  the  Company  or  strangers  being 
*'  possessed  of  the  property  of  the  Company,  it  may  be  asked  why 
"  the  same  right  of  suit  should  not  exist  when  the  party  in 
"  possession  of  such  property  happens  also  to  be  a  partner  or 
"  shareholder." 

Similarly  in  Richards   v.    Davies    (*)     in   the     Rolls    Cour-t, 
Leach,  M.  R.,  remarked  : 

*'  In   support  of  the  judgment  in  the  Court  below,  it  is   con- 
"  tended  that  a  Court  of  Equity  cannot  entertain  a  suit  for  a   part- 
em) 34  P.  B.,  1873.  (3)     I.  L.  B.,  IX  All,,  120.  % 
(«)  71  B.  R.,  1881.                (*)  48  B.  JR.,  187. 
[(*)  34,E.E.,  page  111. 
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"  nersliip  account  unless  the  bill  seeks  a  dissolution  of  the  partner- 
•'  ship. 

"  The  plaintiff,  for  monies  due  to  him  on  a  partnership 
"  account  has  no  relief  at  law,  and  if  a  Court  of  Equity  refuses  him 
"  relief  he  is  wholly  without  remedy.  This  would  be  contrary  to 
*'  the  plain  principles  of  justice,  and  cannot  be  the  doctrine  of 
"equity." 

Similarly  in  BicJiens  v.  Congreve  (^)  it  was  held  that  some 
shareholders  in  a  Joint  Stock  Company  could  sue  the  Directors  to 
refund  money  improperly  withdrawn  from  the  stock  of  the  Com- 
pany. 

These  decisions  show  that  where  equity  requires  such  a  course 
the  general  principle  that  one  partner  cannot  sue  another  for  an 
account  without  also  praying  for  a  dissolution  must  be  relaxed. 

Section  258  of  the  Contract  Act  also  cleaily  supports  this 
view,  enacting  that—"  A  partner  must  account  to  the  firm  for  any 
"  benefit  derived  from  a  transaction  affecting  tbe  firm,"  the  obvious 
inference  being  that  if  he  fail  to  do  so  he  may  be  compelled  to 
fulfil  the  obligation  by  suit,  and  Section  259  would  also  appear 
to  be  in  point,  "  Every  wrong  must  have  its  remedy,"  and  special 
wrongs  caused  by  one  partner  to  others  have  their  special  remedy 
by  special  suit.  But  in  this  case  the  defendant  is  also  Manager 
and  Agent  for  the  firm,  and  as  such,  under  Section  213,  Contract 
Act,  may  clearly  be  called  on  for  an  account. 

It  is  alleged  in  this  cas3  that  the  defendant  has  prevented 
plaintiffs  from  obtaining  payments  due  to  the  Company  for  work 
done  in  Rampur  and  tried  to  obtain  the  same  for  himself,  and  it 
is  claimed  that  defendant  may  be  called  upon  to  render  accounts 
and  to  pay  plaintiff  rateably  out  of  the  amount  which  may  be 
found  due  by  him. 

Some  of  the  contracts  being  worked  for  the  partnership  are 
incomplete,  and,  following  tiio  principles  laid  down  above,  it 
appears  to  me  that  the  plaintiffs  are  in  equity  entitled  to  bring  a 
claim  in  the  present  form.  The  appeal  is,  therefore,  dismissed. 
Costs  will  be  costs  in  the  suit  both  in  this  Court  and  in  the  lower 
Appellate  Court. 

Appeal  dismissed. 

*    (>)  .32  B.  R.,  173. 
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No.  111. 

Before  Mr.  Justice  Clarh,  Chief  Judge,  and  Mr.  Justice  Beid. 

ASA  RAM,  — (Defendant),— APPELLANT,  v 

Versus.  f  . 

> Appellate  Side. 

KAURA  (Plaintiff),  \  \ 

AND  I  RESPONDENTS. 

AHMAD  (Dbpendant), —      ) 

Civil  Appeal  No.  613  of  1898. 

Pre-emption — Sale  of  share  of  joint  estate — Vendor,  purchaser  and  pre- 
emptor  all  three  being  co-sharers  in  the  joint  estate — Vendor^s  election  where 
parties  are  equally  entitled — Puvjah  Laivs  Act,  1872,  Section  12  (a). 

The  plaintiff  sued  for  possession  by  pre-emption  of  land  sold  by  his 
brother  to  the  defendant,  all  three  being  co-sharerc,  together  with  several 
others  who  had  not  elected  to  claim  their  right  in  the  joint  estate  including 
the  land  in  dispute.  The  purchaser  pleaded  that  the  penultimate  clause 
of  Section  12  defeated  the  plaintiff's  claim. 

Held,  that  under  clause  (a)  cf  Section  12  of  the  Punjab  Laws  Act,  1872, 
the  plaintiff  was  entitled  to  half  the  bargain  on  payment  to  the  purchaser 
of  half  the  price,  the  right  of  pre-emption  under  such  circumstances  being 
a  joint  right  of  the  co  sharers,  and  that  the  penultimate  clause  of  that 
section  did  not  apply  to  such  cases. 

Oami  Y.  Sahih  {^),  Karim  Bahhsh  v.  Khuda  Balchsh  (*),  Ishar  Singh  v. 
Mangal  Singh  (^),  Bhag  v,  Muhammad  Yar   (4),   and    Mughal   v.    Jalal    (5) 

distinguished. 

Ahmad  Din  v.  Mtissammnt  Hasso  (6)  cited. 
Further  appeal  from  the  decree  of  B.  L.  Harris,  Esquire,  Divisional 
Judge,  Derafat  Division,  dated  8th  February  1898. 

Ram  Bhaj  Datta,  for  appellant. 

Gokal  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Rkid,  J. — The  plain  tiff- respondent  sued  for  possession,  by  I2th  July  1901. 
pre-emption,  of  land  sold  by  his  brother  to  the  appellant,  all  three 
being  co-sharers  in  the  joint  estate,  which  includes  the  land  in 
suit.  Section  12  (a)  of  the  Punjab  Laws  Act  therefore  applies, 
no  special  custom  being  set  up.  The  pleader  for  the  appellant 
contends  that,  inasmuch,  as  the  vendee  and  the  respondent  were 
equally  entitled  to  the  right  to  pre-empt,  the  vendor  could  deter- 
mine, under  the  penultimate  paragraph  of  the  section,  which  of 
them  should  exercise  the  right  and  did  determine  in  favour  of  the 

(')     91  P.  R,  1875.  {*)    17  P.  B.,  1884,. 

(«)     20  P.  E.,  1881.  (5)  69  P.  B.,  1898. 

(»)  117  P.  R.,  1883.  (•)  54  P.  B.,  1882. 
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appellant.  Ahmad  Bin  v.  Mussammat  Hasso  Q)  is  opposed  to  this 
contention,  but  reliance  is  placed  on  Qami  v.  Sahib  (2),  Karim 
Bakh^h  v.  Khuda  Bakhsh  (^),  Ishar  Singh  v.  Mangal  Singh  (*), 
Bhag  v.  Muhammad  Yar  (')  and  Mughal  v.  Jalal  and  others  (^). 

The  first  of  these  rulings  does  not  apply,  as  Section  1 4  of  Act 
rV  of  1872,  which  corresponded  to  Section  12  of  the  Act,  as 
amended,  did  not  contain  a  clause  corresponding  to  clause  (a)  of 
Section  12. 

In  Karim  Bakhsh  v.  Khuda  Bakhsh  (3)  it  was  held  that  the 
penultimate  clause  of  Section  12  simply  embodies  the  principle, 
laid  dowQ  in  many  cases  under  the  unamended  Act,  that  a  sale 
to  one  of  two  or  more  pei-sons  with  equal  rights  of  pre-emption 
cannot  be  disturbed  by  the  others,  and  that  a  vendor  cannot  elect 
between  rival  pre-emptors  after  he  has  parted  with  his  property. 
No  question  of  the  application  of  the  penultimate  paragraph  to 
the  vendee  appears  to  have  arisen.  In  Ishat  Singh  v.  Manjul 
Singh  (*)  it  does  not  appear  that  the  transaction  was  governed 
by  Section  12  (a)  or  that  the  parties  had  joint  rights.  In  Bhag 
V.  Muhammad  Y<ir  (")  Section  12  (d)  was  held  to  apply.  In 
Mnghal  v,  Jalal  (^)  the  judgment  runs  :  *'  The  other  point,  viz.,  the 
"right  of  plaintiff  to  share  in  the  bargain  {Ahmad  Din  v.  Mussam- 
*'  mat  Hasso  (^))  as  having  equal  rights  with  the  vendees,  was  noL 
"  taken  in  the  first  Court,  and  was  apparently  not  pressed  before  the 
"  DivisionalJudge.  The  ruling  quoted  is  totally  inapplicable  to  the 
"present  case.  It  was  there  held  that  in  the  circumstances  of  that 
"  ease, '  the  right  of  pre-emption  was  ii  joint  right  of  the  plaintiff  and 
"  '  the  purchaser,  and  by  buying  a  share  he  has  exercised  their  rights 
"  '  as  well  as  his  own.'  It  cannot  be  seriously  argued  that  there  was 
"  any  community  of  interests  between  the  plaintiff  in  this  case  and 
"  the  vendees,  or  generally  that  a  purchaser  must  be  held  to  take  on 
"  behalf  of  all  persons  who  have  an  equal  right  of  pre-emption 
"  (with  him)  in  the  property.  See  Bhag  v.  Muhammad  Yar  (")  on 
"  this  point." 

Now,  in  this  ruling,  already  referred  to,  it  was  held  that, 
inasmuch  as  the  rest  of  the  share-holders  had  stood  aside  and 
the  claim  was  brought  by  one  share-holder  only,  asserting  his 
individual  right,  clause  (c)  did  not,  and  clause  {d)  did,  apply,  and 
that  the  penultimate  paragraph  of  the  section  must  take  effect, 
no  joint  claim  having  been  made  by  the  vendors,  and  the  plaintiff 
and  the  purchaser  each  having  a  separate  right  to   accept  an  offer 

(»)54P.  i?.,  1882.  {*)  117  P.  R.,  1883. 

(»)  91  P.  R  ,  1875.  (•')     17  P.  I?.,  1884. 

(»)  20  P.  R.,  1881.  (C)     G9  P.  R.,  1898. 
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of  sale.  The  judgment  continued  :  "  Ahmad  Din  v.  Mussammat 
"  Basso  (^)  does  not  apply,  as  in  the  present  case  there  were  other 
"  proprietors  in  this  patti,  and  their  shares  were  not  ascertained, 
"  whereas  in  the  case  quoted  the  plaintiff  and  the  purchaser  were 
"  joint  owners,  each  holding  one-half  of  the  land." 

The  distinction  between  "  propi-ietors  in  the  patti "  and 
"  joint  owners  "  is  noticeable,  and  it  is  also  noticeable  that  Barkley, 
J.,  who  was  a  party  to  the  judgment  in  Ahmad  Dinv.  Mtissammat 
Hdsito  (^)  was  also  a  party  to  the  judgment  in  Bhag  v.  Muhammad 
Yar  (2).  Clauses  (a)  and  (b)  of  the  section  prescribe  the  rights  of 
co-shai'ers  with  the  vendor,  while  the  rest  of  the  clauses  deal  with 
the  rights  of  persons  other  than  such  co-sharers.  Moreover  clause 
(r)  provides  for  cases  in  which  landowners  do,  and  clause  (d)  pi-o- 
vides  for  cases  in  which  they  do  not,  claim  jointly,  clause  (a)  contains 
no  distinction  between  joint  and  several  claims.  In  the  pre- 
pent  case,  although  the  vendor-appellant  and  plaintiff-respondent 
were  not  the  only  co-sharers,  the  shares  of  all  the  co-sharers  were 
ascertained,  and  the  remaining  co-sharers  might  have  claimed  to 
share  in  the  purchase  had  they  elected  to  claim.  The  fact  that 
they  did  not  claim  docs  not,  in  our  opinion,  affect  the  applicability 
of  Ahmad  Din  v.  Mussammat  tJassn  (i)  to  the  facts  before  us.  We 
see  no  reason  to  hold  that  the  rule  laid  down  therein  is  erroneous, 
and  we  hold  that  the  penultimate  paragraph  of  the  section  docs 
not  apply  to  defeat  the  respondent's  suit. 

The  appeal  fails,  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  112. 

Before  Mr.  Justice  Bohertton. 
BADRl  DAS,— (Defendant),— APPELLANT, 

Versus 
NATHU  MAL,— (Plaintiff),— RESPONDENT. 
Civil  Appeal  No.  586  of  1900. 

Suit  for  malicims  prosecution — Eeasonahle  and  pi-olahle  cause — Malice 

Conviction  of  plaintiff  hy  tivo  Courts— Damages— Measure  and  assessment 

of  damages. 

Where  thn  charge  was  brought  by  a  defendant  upon  untrue  facts 
which  were  entirely  within  his  own  knowledge  and  the  plaintiff  was  con- 
victed  by  two  Courts  upon  what  was  held  by  the  Chief  Court  (while  hold- 
ing the  plaintiff's  action  also  to  have  been  actuated  solely  by  malice)  to  be 
a  wrong  view  of  the  law  as  applied  to  the  facts  found, 


AFPJELI.ATE   SiDI, 


C)  54  P.  B.,  1882. 
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Held  that  the  defendant  had  no  reasonable  and  probable  cause  for  the 
charge,  which  was  malicious  in  the  legal  sense,  and  that  the  plaintifE's 
action  having  been  also  actuated  solely  by  malice,  the  measure  of  damages 
awarded  should  be  under  such  circumstances  of  the  smallest  possible 
dimensions. 

Bhagwant  Singh  v.  Pandit  Joti  Sarup  (^),  Hira  Chand  Banerji  v. 
Bailee  Madhuh  Chatterji  (*),  Ganga  Parshad  v.  Bamphul  Sahoo  (^),  and 
Johnstone  v.  Sutton  ('')  cited.  Hall  v.  Venkata  Krishna  (*),  dis- 
tinguished. 

Further  appeal  from  the  decree  of  Khan   Bahadur   Sayad  Muhani' 
mad  Laiif,  Additional  Divisional  Judge,  Rawalpindi  Division, 

dated  19th  February  1900. 

Shadi  Lai,  for  appellant. 

Ishwar  Das,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : 

12ih  July  1901.  Robertson,  J.— The  facts  of  this  case  are  given  very  fully  in 

the  judgments  of  the  lower  Courts. 

It  appears  that  one  Badri  Das  had  a  contract  with  the 
Commissariat  Department  in  Rawalpindi.  One  Nathu  Mai, 
actuated  by  ill-feeling  and  malice,  as  has  been  found  by  three 
Courts,  wrote  repeated  letters  to  the  Commissariat  Department 
oflBcials  pointing  out  that,  in  contravention  of  rules,  Badri  Das  was 
not  in  fact  the  sole  partner  in  tlie  contract,  but  that  Badri  Das' 
father,  Umrao  Singh,  and  another,  Amar  Das,  were  co-partners, 
the  latter,  Amar  Das,  having  been  notified  as  a  person  to  whom 
no  more  contracts  were  to  be  given.  It  was  also  pointed  out  that 
Badri  Das  in  contravention  of  his  contract  was  supplying  plain- 
grown  potatoes  instead  of  hill-grown  potatoes.  No  action  appears 
to  have  been  taken  on  these  letters  by  the  Commissariat  Depart- 
ment, but  Badri  Das  brought  a  criminal  charge  under  Section  500, 
Indian  Penal  Code,  against  Nathu  Mai.  The  Magistrate  convicted 
him,  and  the  conviction  was  uphcild  on  appeal  to  the  Sessions 
Judge.  The  first  Court  considered  that  Badri  Das  came  very 
badly  out  of  the  case,  and  that  the  allegatiouo  made  were  in 
fact  true.  The  Sessions  Judge  held  the  concealment  of  co-partners 
to  have  occurred,  but  to  be  unimportant,  and  that  the  substitution 
of  plain-grown  for  hill-grown  potatoes  was  known  to,  and  accept- 
ed by,  the  Commissariat  Department.  The  Chief  Court  on 
revision  held  that  the  accused  Nathu  Mai  was  pi-otected  by 
Explanation  I  to  Section  499,  as  the  imputations  were  made  for  the 

(')  4  P,  R.,  1897.  (»)  20  W.  B.,  177. 

(»)  G  W.  B.,  29.  (*)     1  B.  JR.,  269. 

(*)  I.  L.  R.,  Xlll  Mud.,  394. 
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public  good,  the  association  of  Amar  Das  in  the  contract  being 
particularly  objectionable,  seeing  that  he  had  been  prohibited 
from  holding  contracts  from  the  Commissariat  Department,  and 
being  just  the  class  of  person  against  whom  clause  14  in  the 
contract  with  Badri  Das,  and  which  was,  it  appeal's,  specially 
signed  by  Badi-i  Das,  was  directed.  They  also  considered  that 
the  substitution  of  plain-grown  for  hill-grown  potatoes  was  dis- 
honest. Tlie  conviction  was  accordingly  set  aside.  Nathu  Mai 
then  tried  to  get  sanction  to  prosecute  Badri  Das,  but  failed,  and 
then  brought  a  suit  for  damages  for  malicious  prosecution.  Ho 
obtained  a  verdict  and  decree  in  the  first  Court  for  Ks. 
1,182-12-9,  and  in  the  second  Court  the  decree  was  reduced  to 
Rs.  556-12-9.  A  further  appeal  has  been  made  to  this  Court  by 
the  defendant  Badri  Das. 

It  may  now  be  taken  as  settled  law,  accepted,  inter  alia,  in 
Bhagiuant  Singh  v.  Pandit  Joti  Sarup  (^)  that  to  sustain  an  action 
for  malicious  prosecution  five  factors  must  co-exist,  (1)  a  ju-osecu- 
tion  of  the  plaintiff  by  the  defendant,  (2)  want  of  i*easonable  and 
probable  cause  for  the  prosecution,  (3)  malice,  express  or  implied, 
(-1)  the  determination  of  the  prosecution  in  favour  of  the  party 
prosecuted,  (5)  loss  or  damage  caused  to  that  party  by  the  prosecu- 
tion.    If  any  one  of  these  factors  is  absent,  no  action  will  lie. 

The  existence  of  (1),  (4)  and  in  some  measui'o  of  (5)  is  not 
contested.  It  is,  however,  contended  by  the  defendant  that  the 
absence  of  reasonable  and  probable  cause  has  not  been  shown  by 
the  plaintiff,  upon  whom  it  lay  to  show  that  none  existed,  and 
that  malice  is  not  proved.  As  regards  "  malice  "  there  is  not 
much  need  for  discussion  here  ;  the  parties  are  on  the  worst  of 
terms  with  each  other,  and  even  after  Nathu  Mai  had  been  con- 
victed and  fined  in  the  first  Court,  Badri  Das  pressed  for  an 
enhancement  of  sentence.  Further,  no  doubt  the  lower  Coui-ts 
are  correct  in  holding  that  malice  might  be  implied  by  a 
complete  absence  of  reasonable  and  probable  cause,  though  this 
inference  may  be  negatived.  Ball  v.  Venkata  Krishna  C),  i-elied 
on  by  appellant's  counsel,  dealt  with  a  question  of  honest  belief 
in  information  received  from  others,  and  is  distinguishable  fi'oiu 
this  case.  The  view  taken  here  is  supported  by  the  judgments 
reported  in  Hira  Chand  Bauerj'i  y.  Banee  Madhnh  Chatterji  (^), 
Ganga  Far  shad  v.  Bavijphul  Sahoo  (*),  and  in  the  judgment  in 
Johnstone  v.  Sutton  (°). 

(')  4,  P.  /?.,  1897.  (=*)  G,  W.  R.,  29. 

{■')  I.  L,  li.,  XIII  Mad.,  39i.        {*)  20,  W.  R  ,  177. 
f)  1,  Term  Bep.5i5i  I,  R.  R.,  209, 
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The  main  point  therefore  for  consideration  in  this  case  is 
whether  or  not  the  defendant  had  reasonable  and  probable  cause 
for  the  chai'gc  he  brought  against  Nathu  Mai. 

Kg  doubt  the  fact  that  there  has  been  a  conviction  by  even 
one  Court  is  a  very  material  point  in  favour  of  a  defendant  in 
such  a  suit,  and  in  some  cases  it  might  even  be  taken  as  sufficient 
proof  that  thei'e  was  reasonable  and  probable  cause  for  the  charge. 
But  the  pi'oposition  put  forward  by  the  learned  counsel  for 
api^ellant  that  such  a  conviction  is  in  all  cases  sufficient  to  bar 
the  suit,  is  one,  which  1  venture  to  think,  could  not  now  be 
accepted  anywhere,  much  less  in  this  country,  where  the  possibility 
of  snatching  a  conviction  upon  suborned  and  false  evidence  is  by 
no  means  lemote.  Nor  do  the  authorities  quoted  go  to  that  length. 
The  principle  underlying  tliese  rulings  generally  appeal^  to  be 
that  if  a  state  of  facts  which  induced  an  independent  and 
impartial  tribunal  to  convict  an  accused  existed,  the  existence  of 
those  facts  justified  the  person  who  made  it  in  making  the  charge 
although  it  migbt  subsequently  be  proved  to  be  without  found- 
ation. In  this  country  the  inference  would  not  be  so  strong  as  it 
might  be  elsewhere.  Indeed  in  Alexander  on  Torts,  page  236, 
doubts  are  expressed  whether  it  is  really  necessaiy  in  this  country 
that  the  conviction  should  be  set  aside  before  a  suit  for  malicious 
f  rosecution  can  be  brought.  The  present  case  belongs,  however,  to 
a  totally  different  category.  The  chai'gc  was  brought  by  the 
complainant,  Badri  Das,  upon  a  state  of  facts  entirely  within  his 
own  knowledge,  and  not  upon  an  opinion  formed  on  exti*aneous 
facts,  and  he  is  fixed  with  an  absolute  knowledge  of  all  the  facts 
upon  which  the  charge  was  based.  Docs  the  fact  that  two  Courts 
were  induced  by  the  submission  of  Badri  Das'  case  to  convict 
the  accused  upon  what  was  held  to  be  a  wrong  view  of  the  law  as 
applied  to  the  facts  by  the  Chief  Court,  show  conclusively  that  he 
had  reasonable  and  probable  cause  for  his  charge.  Under  the 
peculiar  circumstances  of  the  case  I  do  not  think  that  it  can  be 
held  to  do  so.  The  allegations  made  oiiginally  in  the  complaint 
by  BatU'i  Das  wei-e  not  true.  He  alleged  that  Nathu  Mai's  state- 
ments regarding  the  supply  of  plain-grown  instead  of  hill-gi'owu 
potatoes  were  untrue,  and  it  was  proved  that  they  were  true.  He 
said  in  his  examination  that  he  alone  took  the  contract,  and  it  was 
clearly  proved  that  Amar  Das  and  another  wex*e  sharers,  and  it  is 
perfectly  ceiiain  that  Badri  Das  must  have  known  that  in  joining 
Amar  Das  and  concealing  the  fact  he  was  acting  most  improperly. 

Considering  these  and  all  other  facts  disclosed  on  the  record, 
I  think  it  must  by  held  that  Badri    Das  had   uo  reasonable  and 
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probable  cause  for  the   cliarge,   and  that    tlie  charge  was  mali- 
cious in  the  legal  sense. 

There  remains  the  question  of  damages.  The  damages  under 
a  different  system  would  be  assessed  by  a  jury,  and  in  assessing 
them  every  aspect  of  the  questions  would  most  properly  be 
considered.  The  Courts  in  this  country  have  in  such  cases  to 
discharge  the  duties  of  a  jury.  In  this  case  it  can  hardly  be 
doubted  that  no  jury  would  be  likel}''  to  award  more  than  "  one 
farthing  "  damages. 

The  two  first  Courts  in  the  criminal  charge  brought  by  Badri 
Das  convicted  Nathu  Mai.  He  was  only  acquitted  by  this  Court 
on  a  point  of  law,  the  learned  Judges  recording  that  Nathu  Mai 
in  writing  his  letters  to  the  Commissariat  Department  had  boon 
actuated  "  solely  by  malice."  Under  these  circumstances  what 
should  be  the  measure  of  damages  awarded  ?  I  think  they 
should  be  of  the  smallest  possible  dimensions. 

I  accordingly  so  far  accept  the  appeal  as  to  assess  the 
damages  at  rupees  five  (5)  only,  and  I  further  direct  that  each 
party  shall  pay  his  own  costs  throughout.  The  cross-appeal  is 
also  dismissed,  each  party  paying  his  own  costs. 

No.  113. 

Before  Mr.  Justice  Reid  and  Mr.  Ju.'itice  Cliatferji. 
RAM  DAS  AND  OTHERS,— (Plaintiffs) —APPELLANTS, 

Versus 

AMI II  SHAH  AND  OTHERS,-(D]i:FENDANTs),- 

RESPONDENTS. 

Civil  Appeal  No.  1244  of  1898. 

Common  land — Parchaae  of  separate  holding  in  a   villoge-Suit  by  pur- 


Appellate  Side, 


chaser  for  a  declaration  that  he  is  entitled  to  a  share  in    the  shamilat — Inclu- 
sion or  exc'asion  of  share  o/ shamilat — Burden  of  proof . 

Held,  that  as  the  rights  of  a  proprietor  in  the  shainilat  of  a  village  are 
nob  a  mere  accessory  to  the  land  separately  held  by  him,  a  sale  of 
the  latter  does  not  ipso  facto  convey  any  rights  in  the  former  to  the  pnr- 
chaser. 

A  clause  in  the  Wajih-ul-aiz  providing  that  shares  in  the  shamilat  are 
proportional  to  the  fc/iewat  lands  held  by  each  proprietor  cannot  confer 
any  rights  in  the  common  land  on  the  purchaser  not  conveyed  by  his  deed 
of  sale. 

Maluk  Singh  v.  Muhammad  (')  and  Boju  Shah  v.  Hulcma  ("}  cited;  and 
Prem  Chand  v.  Sardara  (^)  referred  to. 


{')  65,  P.  R.,  1»89.        C-)  42,  P.  P.,  1897. 
(=»)  10,  P.  P.,  1894. 
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Further  appeal  from  the  decree  of  J.  G.  M.  Bennie,  Esquire,  Divi- 
ional  Judge,  Mooltan  Division,  dated  6th  June  1898. 

Ganpat  Rai,  for  appellants. 

Oertel,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

\7th  July  1001.  Chatteeji,  J. — The  material  facts  are  given  in  the  judgment 

of  the  first  Court.  It  is  only  important  to  note  that  the  plaint 
contains  no  allegation  that  the  disputed  shamilat  was  transferred 
with  the  shares  in  the  well  Sabawala,  admittedly  sold  to  the 
plaintiffs.  The  claim  is  apparently  based  on  the  ground  that  by 
reason  of  the  purchase,  plaintiffs  are  khetoatdars  in  the  village 
and,  as  such,  are  entitled  to  a  proportionate  share  of  the  shamilat 
under  the  W<ijib-ul-arz,  clause  Ik 

The  judgment  of  the  Divisional  Judge  is  curt  and  unsatisfac- 
tory, but  we  are  of  opinion  that  his  conclusion  is  right,  though 
his  reasoning  is  lame. 

It,  has  been  repeatedly  held  by  this  Court  (il/aZuA;  Singh  v, 
Muhammad  (^)  and  Baja  Shah  v.  Hukmu  (^)),  that  the  rights  of 
.1  proprietor  in  the  shamilat  of  a  village  are  not  a  mei^e  accessor}- 
to  the  land  separately  held  by  him,  and  that  where  a  person  comes 
into  court  alleging  purchase  of  the  formei',  the  onus  of  establish- 
ing it  is  on  him,  which  is  not  discharged  by  proof  that  lands  of 
separate  Tchatas  have  been  sold  to  him, 

Shamilat  lands  arc  lands  held  in  joint  ownership  ^vitll  other 
proprietors  of  the  patti  or  village,  as  the  case  may  be,  and  there 
can  be  in  the  nature  of  things  no  necessary  presumption  that  they 
are  transferred  because  the  separate  land  of  the  proprietor  is 
transferred.  Frequently  they  are  more  valuable  than  the  indivi- 
dual holdings  of  the  village  owners.  The  clause  in  the  Wajih-ul- 
arr  relied  on  by  the  plaintiffs,  merely  fixes  the  measure  of  the 
right  of  the  proprietors  in  the  shamilat  Avith  reference  to  their 
separate  or  khezvat  lands,  jiresumably  in  accordance  with  custom 
and  mutual  agreement  among  them.  The  rule  so  laid  down  is  to 
be  acted  on  at  the  time  of  partition,  but  it  does  not  follow  that 
because  the /t/ieu)fl /  land  has  been  sold,  the  shamilat  land  must  be 
given  to  the  purchaser  without  his  paying  for  it,  or  its  being 
transferred  to  him,  or  must  lapse  to  the  rest  of  the  proprietaiy 
body.  A  clause  in  the  Wajib-vl-ar2  meant  to  define  the  lights  of 
the  village  owners  in  the  shamilat  for  the  purpose  of  partitij)n 
cannot  be  construed  to   work  forfeiture  of  valuable  interests   in 


C)  G5,  P.  B.,  1889.        {^)  42,  P.  R.,  1897. 
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property  in  this   manner.     The  contention  appears  to    us  to  be 
wholly  untenable. 

It  is  contended  also  that  the  issues  did  not  allow  the  plaintiffs 
to  prove  sale  of  the  sZiftmz'Zai^.  If  it  was  part  of  their  case  that 
I'ights  in  it  were  sold  with  the  shares  in  the  well  the  second  issue  was 
sufficiently  comprehensive  to  allow  them  to  prove  it,  but  as  already 
pointed  out,  plaintiffs  never  asserted  having  purchased  an  yrights 
in  shamilat  and  merely  insisted  that  they  necessarily  got  such 
rights  in  proportion  to  the  hliewat  land  they  purcliased  under  the 
Wapb-ul-arz.  Thus  this  contention  fails  also,  and  we  are  not 
prepared  to  grant  them  a  remand  at  this  stage  to  produce  more 
evidence. 

The  plaintiffs  alleged  possession  and  enjoyment  of  profits  of 
■the  shamilaf,  as  well  us  having  sunk  a  well  in  coniunction  with  one 
Hira  Nand,  a  kinsman  of  theirs,  who  is  also  a  co-sharer  in  the 
Sabawala  well.  The  proof  adduced  in  support  of  these  allegations 
is  not  at  all  convincing.  Hira  Nand  was  not  called,  and  the  pat- 
wari  was  not  questioned  as  f  o  these  matters,  nor  were  any  account 
books  produced  to  show  the  expenditure  incurred  in  sinking  the  well. 
If  plaintiffs  had  been  proprietors  in  the  shamilat,  or  had  claimed 
io  have  purchased  a  share  therein,  such  possession  might  have 
been  valuable  proof  of  their  having  enjoyed  their  nght,  or  of  their 
claim  being  true,  but  as  it  is,  their  possession,  even  if  proved,  can- 
not confer  any  proprietary  right.  But  in  fact  their  possession  is 
not  pi^oved.  We  do  not  consider  Frem  Ghand  v.  Sardara  and 
others  (^)  at  all  in  point  in  plaintiffs'  favour  as  they  contend. 

We  think  the  plaintiffs'  claim  has  been  rightly  disallowed  by 
the    Divisional   Judge,  and  we  therefore  dismiss  their  appeal  with 

costs. 

Appeal  dismissed. 


No.  114.     , 

Be/ore  Mr.  Justice  Rohertson  and  Mr.  Jiistice  Maude. 
MOHAN  LAL,— (Plaintiff),— APPELLANT, 

Versus 

MUKIM  AND  OTHERS,- (Defendants), -RESPONDENTS. 
Civil  Appeal  No.  100  of  1899. 
Mortgage— Inleref't—V  o&i  diem  interest— Absence  of  covenant  to  pay   inter- 
est  after  a  certain  date  when  the  mortgage  if  not  redeemed  n-as  to  become   a 
xtsnfructuartj  one— Damages — Construction  of  document. 
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On  16th  Juno  1886  certain  land  was  mortgaged  to  the  plaintiff  on  the 
condition  thdt  the  mortgagors  will  redeem  in  one  year  paying  the  prin- 
cipal debt  and  interest  and  in  case  of  default  the  mortgagee  will  be 
competent  to  take  possession  of  the  land  in  lieu  of  the  principal  sum  and 
interest.  The  mortgagors  having  failed  to  pay  the  amount  duo  under 
the  mortgage  the  plaintiff  filed  a  suit  in  1898  for  possession  of  the  land 
in  lieu  of  principal  and  interest  up  to  that  date. 

Held,  that  as  the  mortgage  was  to  be  a  simple  one  for  the  period  of 
one  year  and  if  not  redeemed  by  that  time  was  to  bo  converted  into  a 
iisiifruotuary  one  with  possession  and  that  as  there  \va?  no  express  indi- 
cation in  the  deed  that  after  the  expiration  of  the  year  the  mortgagee  was 
to  be  at  liberty  to  wait  as  long  as  he  pleased  before  taking  possession,  the 
plaintiff  was  not  entitled  to  any  interest  after  due  date. 

Ghasita  Mai  v.  Ishar  Das  (^),  Sheo  Chand  V.  Chunna  (-),  and  ilalhwa   Das 

X,  Raja  Narindar  Bahadur  (^)  referred  to. 
f 

Further  appeal  from  the  decree  of  A.  Kensinglon,  Esquire,  Diiisionol 

Judge,  Jullundur  Division,  dated  lith  Noiember  1898. 
Shib  Das,  for  appellant. 
Muhammad  Shah  Din,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

1st  Augt.  1901.  Maode,  J. — This  is  a  certificate  appeal,  the    Divisional  Judge 

having  certified  that  there  is  a  question  of  law  involved,  namely, 
whether  certain  rulings  of  this  Court  Ghasita  Mai  v.  Ish  ir  Das  ( ' ) 
and  Sheo  Chand  v.  Chunni  (2)  should  be  considered  as  supersed- 
ed by  the  Pin vy  Council  Ruling  reported  in  Mathura  D  is  v.  Raja 
Narindar  Bahadur  {^).  The  wording  of  the  certificate  is  not  veiy 
happy,  but  we  understand  it  to  mean  that  there  is  a  question  of 
law  involved,  namely  whether  with  reference  to  the  ruling  of  the 
Privy  Council,  the  mortgage-deed  in  question  must  be  construed 
as  entitling  the  plaintiff-appellant  to  claim  interest  for  the  pei'iod 
subsequent  to  the  expiration  of  the  period  fixed  for  the  redemption 
of  the  mortgage,  and  up  to  the  date  of  the  mortgagee's  obtaining 
possession  of  the  land.  The  terms  of  the  deed  are  that  the  mort- 
gagors will  redeem  the  laud  in  one  year,  paying  the  principal 
debt  and  interest  at  the  rate  of  I  por  cent,  per  mensem  and 
in  case  of  default  the  mortgagee  may  take  possession  of  the  land 
in  lieu  of  (receiving)  the  principal  sum  and  interest.  Both  the 
lower  Courts  have  interpreted  the  deed  as  meaning  that  the 
mortgage  was  to  be  a  simple  one  for  the  period  of  one  year, 
and  if  not  redeemed  by  that  time,  was  to  be  converted  into  a 
usufructuaiy  mortgage  with  possession.  We  see  no  reason  for 
holding  that  this  is  a  construction   in  favour  of  an   unusual  or 

(')  8,  P.  f?.,  IhJO.  (")  7:i,  P.  J?.,  18P2. 

(»)  /.  L.  R;  XIX  All.,  80. 
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improbable  intention  on  the  part  of  the  parties  to  the  contract. 
There  is  no  express  indication  in  the  deed,  that,  after  the  expira- 
tion of  the  year,  the  mortgagee  was  at  liberty  to  wait  as  long  as 
he  pleased  before  taking  possession,  and  to  swell  the  amount  of 
interest,  thus  placing  the  mortgagors  in  the  position  of  being 
probably  unable  ever  to  discharge  the  debt :  such  an  arrangement 
may  reasonably  be  considered  as  not  contemplated  by  them.  On 
the  other  hand  the  strictest  construction  of  the  words  employed 
favours  the  view  which  the  Lower  Courts  have  adopted,  and 
we  can  find  nothing  in  their  Lordships'  judgment  which  precludes 
the  adoption  of  that  view.  The  terms  of  the  document  therein 
discussed  differed  matei-ially  from  those  of  the  deed  now  under 
consideration,  and  we  hold  that  there  has  been  no  disi^»gard  of 
conditions  indicating  the  intention  of  the  parties  to  it.  We  ac- 
cordingly dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  115. 

Before  Mr.  Justice  Robcrtmii  and  Mr.  Jiidice  Maude. 

FAIZ  BAKHSH  AND  OTHERS -(PLAiNHFirf),- 

APPi;LLANTS, 

Versus 

DITTA  AND  OTHERS,- (Defenjjams), -RESPONDENTS. 

Civil  Appeal  No.  59-3  of  1899. 

Cd-itom — Alienation— Alienation  of  occupancy  rights — Right  of  rever- 
sioner to  restrain  s tech  alienation, — Bunlin  of  proof —Punjab  Tenancij  Act, 
1887,  Sections  53,  56,  GO. 

Held,  that  when  a  collateral  of  an  occupancy  tenant  seeks  to  reslrriin 
an  alienation  which  haa  not  been  objected  to  by  the  landlord  he  has  to 
prove  the  existence  of  a  custom  by  which  he  is  entitled  to  do  so,  i.  e.^  tlia 
burden  of  proof  is  upon  the  collateral  assorting  the  rights  to  restrain  tl.o 
alienation. 

Karam  Din  v.  Sharaf  Din  ('),  and  Kidaru  v.  Banna  (-)  referred  to. 
Further  appeal  from  the  decree  of  Kazl  Muhammad  Aslam,  C.  M.  G., 
Divisional  Judge,  Jheliim  Division,  dated 'ith  December  1898. 
Krishen  Singh,  for  appellants. 
Golak  Nath,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 
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Robertson,  J.— One  Allah  Din,  an  occupancy  tenant  under     2nd  Augt.  1901. 
Section   6  of  the  Tenancy   Act,  transferred   his   holding  to  one 
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Ditta,  without  taking  the  preliminary  steps  required  by  Section 
53  of  the  Tenancy  Act.  The  reversioners  of  Allah  Din  now  sue 
for  a  declaration  that  the  alienation  shall  not  affect  their  r-ever- 
sionary  rights  after  the  death  of  Allah  Din.  The  landlord  has 
stood  completely  aside. 

Both  the  lower  Courts  have  dismissed  the  suit,  but,  on  appeal 
to  this  Court,  it  has  been  urged  that  the  burden  of  proving  their 
right  to  contest  the  alienation  has  been  wrongly  laid  upon  the 
plaintiffs,  and  the  judgment,  delivered  by  a  Full  Bench  of  this 
Court  in  Karam  Din  v.  Sharaf  Din  (^)  has  been  relied  upon  in 
support  of  this  view,  and  it  is  urged  that  the  views  of  certain 
learned  Judges  expressed  in  the  judgment  in  Didaru  and  others 
V.  Banna  and  others  {^)  that  it  lay  on  the  reversioners  in  such 
'a  case  to  prove  that  they  have  a  right  by  custom  to  contest  such 
an  alienation,  have  been  declared  to  be  only  obiter  dicta  in  i\\§ 
later  judgment,  and  have  been  dissented  from  therein. 

That  they  have  been  declared  to  be  obiter  dicta  is  clear,  and 
they  themselves  only  purport  to  be  so  ;  how  far  they  have  been  dis- 
sented from  is,  however,  not  so  clear  and  will  be  discussed  later  on. 

In  Didaru  and  others  v.  Banna  and  others  C'),  the  learned 
Chief  Judge  (Roe,  C.  J.),  remarked  :  *'  The  former  (i.  e.,  the  re- 
'•  versioners  of  an  hereditary  tenant)  would  have  to  prove  that  by 
"  custom  they  could  restrain  the  alienation,  and  it  would  not  neces- 
"  sarily  follow  that  if  the  power  of  alienating  ancestral  proprie- 
*'  tary  land  was  restricted  the  power  of  alienating  a  tenancy 
"  would  be  equally  so." 

RiVAx,  J.,  said:  '' When,  however,  an  alienation  takes  place, 
"  unauthorized  by  the  landlord  but  unchallenged  by  him,  I  should, 
"  as  at  present  advised,  (though  the  question  is  not  really  befoi-e 
"  us)  hold  that  it  would  be  open  to  the  heirs  entitled  to  succeed 
*'  to  question  the  alienation  if  they  could  establish  a  custom  giving 
"  them  a  right  to  do  so  in  the  case  of  an  occupancy  holding." 

Karam  Din  v.  Sharaf  Din  (^)  was  a  case  in  which  a  ques- 
tion regarding  the  succession  to  a  right  of  occupancy  was  in  dis- 
pute. The  question  referred  to  the  Full  Bench  in  the  words  of 
Walker,  J.,  who  made  the  reference,  was  stated  to  be  as 
follows : — 

"  The  question  comes  to  be  this — must  the  field  of  inquiry 
'*  as  to  custom  in  cases  like  the  present  one  be  limited  to  instances 
"  concerning  occupany  rights,  or  docs  Section  59  (2)  put  questions 

'  (•)  89,  P.  i?.,  X898.  (>)  31,  P.  B.,  189U. 
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"  that  arise  in  connection  with  succession  to  occupancy  rights  on 
"  the  same  footing  as  those  connected  with  succession  to  proprie- 
*'  tary  I'ights  in  land  ?  " 

The  second  part  of  this  question  was  answered  by  the  Bench, 
Walker,  J,,  expressing  some  doubts,  in  the  negative,  and  the  first 
part  of  the  question  in  the  negative  also. 

It  is  quite  clear  that    that  judgment  does   not  decide    the 
question  now  before  us.     All   that  is  there  decided  is   that,   in 
inquiries   regarding   the  rights  of   succession   (and  apparently  of 
reversioners,  though  this  was   not  before   the  Bench  specifically), 
which  lie  outside  the   purview  of  the   Tenancy   Act,  the  custom 
shown  to  obtain   regarding   similar  rights  in  land,   held  in  pro- 
prietary right  in  the  village  in   which   the  occupancy  holding  is 
situate,   will  be  relevant.     It  is  obvious,  for  instance,  that  if  there 
is  no  power  of  restriction  shown  to  exist  in   regard  to   proprietry 
rights  d  fortiori  none  would  be  expected  to  exist  in  respect  of  oc- 
cupancy rights.     And  there  are  many  cases,  no   doubt,   in   which 
the  existence  of  a  right  to  restrain  the  alienation  of  proprietary 
rights  might  lead   to  the   inference  that  a   similar  right  obtains 
regarding  occupancy  rights.     Such  might  be  the  case,  for  instance, 
when  the  occupancy  tenants  are  of  the  same  tribe  as  the  proprie- 
tors, and  are  shown  to  have  settled  with  them  in  the  village,  but 
by  some  means  to  have  lost  their  proprietary  rights.     But  there 
are  a  vast  variety  of  occupancy  rights  in  this  Province  acquired 
in  very  various  ways,  and  per  contra  to  the  instance   given  above,    ■ 
little  inference  could  be  drawn  that  a  right  to  restrain  the  aliena- 
tion of  proprietary  rights,  which   obtains   among   the  proprietors 
of  a  village,  who  all  belong  to  one   tribe,  obtains   also  among  the 
hereditary  tenants   who  belong  to  a  difi'erent  class,  tribe  and   re- 
ligion, and  who  have   acquired  their   rights   by    sinking  wells  or 
improving  land,  or  by  some  such  means,  in  a  village  to  which   they 
have  immigrated  from  other  quarters.     The  latter  case  is   pro- 
bably  quite   as   common   as  the  former  in  some  parts  of  the  Pro- 
vince.    In  the  Full   Bench    ruling   referred    to,    Karam  Din   v. 
Sharaf  Din  (i),  one  of  the  learned  Judges,  Walker,  J.,  remarks  that 
"  when  questions  of  inheritance  and  the  like  arise  in  i^espect  of  rights 
"  of  occupancy  tenants,  such  questions   are  not  distinguishable  in 
"  kind  from  those   that  arise  in  respect  of  proprietaiy  rights   to 
"  which  ordinary  agricultural  custom  is  applicable."   These  remarks 
were   not  adopted  by  the  other  learned  Judges  of  that  Bench,  and 
we   think  they   are  not   applicable  at  any  rate  to  all  the  varied 
classes  of  occupancy  rights  which  obtain  in  the  Punjab.     TJiere 

(1)  89,  P.  R.,  1898. 
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is,  for  instance,  one  most  material  distinction  between  the  two 
classes  of  rights.  In  addition  to  the  plenary  powers  of  aliena- 
tion given  by  Section  53  of  the  Act,  it  is  in  the  power  of  an  occu- 
pancy tenant  to  annihilate  the  estate  he  holds  by  simple  absten- 
tion from  the  performance  of  his  obligations  to  his  landlord. 
Under  Section  38 :  "  If  a  tenant  having  a  right  of  occupancy  fails 
'*  for  more  than  one  jear  without  safficient  cause  to  cultivate  his 
"  tenancy  either  by  himself  or  some  other  person  and  to  arrange 
"  for  payment  of  the  rent  thereof  as  it  falls  due,  the  right  of  occu- 
"  pancy  shall  be  extinguished  from  the  end  of  that  year,"  There  is 
a  very  essential  difference  between  a  proprietary  holding,  the  estate 
in  which  subsists  and  cannot  be  destroyed,  though  it  may  be 
transferred,  and  an  estate,  the  very  existence  of  which  depends 
on  the  discharge  of  his  obligations  by  the  tenant  to  the  landlord. 
It  is  a  little  difficult  to  see  how  any  custom  could  grow  up  giving 
reversioners  the  power  to  restrict  the  transfer  of  such  an  estate, 
but  we  are  not  prepared  to  go  so  far  as  to  say  that  this  is  impos- 
sible, but  we  think  that  it  clearly  lies  upon  the  person  asserting  it 
to  prove  that  such  a  custom  exists,  and  we  entirely  concur  in  the 
view  taken  by  J^lr.  Justice  Roe,  that  it  would  not  necessarily 
follow  that  if  the  power  of  alienating  ancestral  land  was  restrict- 
ed, the  power  of  alienating  a  tenancy  would  be  equally  so.  In  some 
cases  no  doubt  the  inference  might  be  strong,  in  others  it  would 
be  of  the  weakest.  The  remarks  of  Clark,  C.  J.,  and  Chatterji,  J., 
that  a  very  strong  inference  would  arise  from  the  existence  of 
custom  in  the  one  case  that  it  existed  also  in  the  other  appear  to  be 
directed  to  the  class  of  cases  enumerated  by  Mr.  Justice  Cliatterji 
at  page  313  as  the  typical  cases  of  occupancy  rights.  In  that  veiy 
judgment,  however,  it  is  laid  down  by  Clark,  C.  J.,  that  "  the 
*'  alienation  is  thus  voidable  either  at  the  instance  of  the  landlord 
"  under  Section  60  or  by  a  collateral  nnder  the  Customary  Law,  if 
'^  the  collateral  is  able  to  prorc  the  custom,"  and  we  see  no  reason 
to  suppose  that  this  view  taken  by  the  Chief  Judge,  that  the  onus 
of  proving  the  custom  lay  on  the  collateral,  was  not  the  view  of  the 
whole  Bench.  We  hold,  therefore,  that  when  a  collateral  of  an 
occupancy  tenant  seeks  to  i-estrain  an  alienation  by  that  tenant 
as  to  which  the  landlord  has  stood  completely  aside,  it  lies  upon 
such  collateral  to  prove  that  a  custom  exists  under  which  he  is 
entitled  to  do  so,  i.e.,  the  burden  of  proof  is  upon  tiie  collateral 
asserting  the  rights  to  restrain  the  alienation. 

"We,  therefore,  dismiss  the  appeal  with  costs,  as  we  consider 
that  the  plaintiffs  have  quite  failed  to  prove  the  existence  of  the 
alleged  custom  in  this  case.  Appeal  dismissed. 
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No.  116. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Maude. 

HEM  RAJ  AND  ANOTHER  — (Defendants),— 

APPELLANTS, 

Versus 

SAHIBA  AND  OTHERS,— (Platntiffs),-RESPONDENTS. 

Civil  Appeal  No.  113  of  1899. 

Custom— Adoption — Daughter's  son  — Hindu  Jats  of  Hayatpur  in  the 
Oarhshanhar  tahail  of  Hoshiarpur  District — Suit  to  obtain  a  declaration 
that  071  alleged  adoption  was  invalid  or  had  never  taken  place — Limitation 
from  ivhich  period  begins  to  run — Limitation  Act^  1877,  Schedule  II,  Article 
lly — Burden  of  proof . 

On  the  28th  August  1884,  one  K.  executed  a  deed  of  adoption  in 
favor  of  his  daughter's  son.  la  189*  after  the  death  of  K.  his  widow 
assented  to  mutatiin  of  names  being  effected  in  favor  of  the  adopted  son. 
In  1897  the  plaintiffs,  who  are  tlie  male  collaterals  of  K.  instituted  a 
suit  to  obtain  a  declaration  that  the  alleged  adoption  -was  invalid,  and 
that  it  never  took  place.  The  first  Court  found  that  the  plaintiffs'  claim 
was  barred  by  limitation,  that  the  defendant  was  adopted  by  K.  and  that 
the  adoption  was  not  invalid.  The  Divisional  Judge  reversed  the  decree  of 
the  first  Court  on  the  grounds  that  the  suit  was  not  barred,  that  the  fact 
of  the  widow  of  K.  allowing  mutation  in  favor  of  the  adopted  son  gave 
plaintiff  a  fresh  cause  of  action,  and  that  the  defendant  was  not  formally 
adopted,  and  that  as  a  daughter's  son  he  could  not  be  adopted. 

Held,  that  as  the  title  of  the  ad  ipted  son  to  the  property  was  created 
by  the  adoption,  and  not  by  any  subsequent  admission  on  the  part  of  the 
widow  of  the  adoptive  father  that  the  title  existed,  such  an  admission  did 
not  give  plaintiflE  any  fresh  cause  of  action,  aijd  as  the  plaintiffs  had 
knowledge  of  the  adoption  more  than  six  years  previous  to  the  institution 
of  the  suit,  their  claim  was  barred  under  Article  118  of  the  second  schedule 
to  the  Limitation  Act  of  1877. 

Held,  also,  that  although  a  presumption   at  the  outset   is  against  the 
power  of  an  adoption  of  a  daughter's  son,  in  a  case  where  evidence   such   as  , 
an  entry  in  a  Wajib-ul-arz   or    Riwaj-i-am  or  precedents   are  produced  by 
the  adopted  son  the  burden  of  proof  is  shifted  to   the   party   denying  the 
validity  of  such  an  adoption. 

Found,  upon  the  evicfence  that  the  defendant  was  formally  adopted 
by  K.  and  that  his  adoption  was  valid. 

Parmanv.  Gian  Singh  ('),  Natha  Singh  v.  Sujan  Singh  {-),  and  Ralla 
V.  Budha  (')  referred  to. 

Further  appeal  from  the  decree  of  S.  Clifford,    Esquire,    Divisional 
Judge,  Hoshiarpur  Division,  dated  9lh  December  1898. 
Muhammad  Shafi,  for  appellants. 
Ram  Chandra,  for  respondents. 

(0  94,  P.  B.,  1893.       (^)  34,  P.  B.,  1899. 
(=»)  50,  P.  B.,  1893. 
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The  judgment  of  the  Court  was  delivered  by 
2nd  Augt.  1901.  Madue,  J.— The  plaintiffs  in  this  case  are  the  male  collaterals 

of  one  Kahna,  and  the  defendants  are  the  sons  of  Kahna's  daughter 
and  Kahna's  widow.  The  prayer  expressed  in  the  plaint  is  for  a 
declai'atory  decree  "  ba  rnh-i-tansiJih  tahniyat  muddaila,  numbar 
"  elk,  muarikJia  28  August,  san  1884."  The  defence  was  that  the 
suit  was  barred  by  limitation,  that  the  adoption  of  his  daughter's 
son  by  Kahna  was  valid  and  that  the  plaintiffs  had  assented  to  it, 
A  registered  deed  of  adoption  was  filed  by  the  defendant,  Hem 
Raj,  dated  August  28th,  1884.  The  suit  was  instituted  in 
August  1897.  The  Additional  District  Judge  found  that  the 
plaintiffs  had  knowledge  of  the  execution  of  the  deed,  and  that 
consequently  a  suit  for  a  declaratory  decree  by  cancellation  of  the 
deed  was  barred  by  limitation.  He  also  found  that  the  fact  of 
the  adoption  was  proved,  and  that  it  was  valid.  On  appeal  the 
learned  Divisional  Judge  held  that  the  suit  was  not  time-barred, 
because  in  1894  Kahna's  widow  had  assented  to  mutation  of  names 
being  effected  in  favour  of  Hem  Raj,  and  that  her  action  amounted 
to  an  alienation  of  Kahna's  land  in  favour  of  Hem  Raj.  The 
further  findings  were  that  Hem  Raj  was  not  formally  adoptod, 
that  as  a  daughter's  son  he  could  not  be  validly  adopted,  that  the 
plaintiffs  did  not  consent  to  the  adoption,  and  that  they  did  not 
know  of  the  adoption  deed.     The  claim  was  accordingly  decreed. 

With  regard  to  the  question  of  limitation,  we  are  unable  to 
follow  the  argument  of  the  learned  Divisional  Judge.  All  that 
occurred  at  the  time  of  mutation  was  that  the  widow  admitted 
the  genuineness  of  the  deed  of  adoption,  and  that  Hem  Raj  had 
been  adopted  by  her  deceased  husband.  The  title  of  Hem  Raj  to 
the  land  (if  any  title  exists)  was  created  by  the  adoption,  not  by  a 
subsequent  admission  on  the  part  of  the  widow  that  the  title 
existed.  If  then  the  alleged  adoption  became  known  to  the 
plaintiffs  more  than  six  years  before  the  suit  was  instituted,  the 
suit  is  clearly  barred  under  Article  118  of  the  2nd  Schedule  of  the 
Limitation  Act.  As  to  this  point,  we  think  that  the  Divisional 
Judge  has  under-estimated  the  weight  to  be  attached  to  the  evi- 
dence produced  for  the  defence.  Tlie  deed  is  a  registered  one, 
and  was  registered  at  the  tahsil,  and  one  of  the  witnesses  to  it 
was  the  zaildar  of  the  plaintiffs'  zail.  This  man  was  a  Mussulman, 
whereas  the  parties  are  Hindu  Jats,  and  if  Kahna's  intention  had 
been  to  effect  a  secret  transaction,  it  seems  very  unlikely  that  he 
would  have  invoked  the  aid  of  a  witness  of  this  character,  not  a 
co-religionist,  and  presumably  one  of  the  most  influential  men  in 
the  ila^a.     There  is  nothing  to  show  that  the  zaildar  was  in   any 
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way  interested  in  Kahna,  or  had  any  motive  for  furthering  an 
illicit  act  on  his  part.  In  Parman  and  others  v.  Ginn  Singh 
and  others  (^)  the  learned  Judges  observed  that  it  might  be  con- 
ceded that  the  execution  of  a  deed  of  adoption  is  one  of  the  re- 
cognized methods  of  giving  publicity  to  the  fact  of  the  adoption, 
and  obviously,  we  think,  a  registered  deed,  witnessed  by  the 
zaildar,  is  a  very  cogent  piece  of  evidence  that  publicity  was 
intended.  Then  it  has  been  established  beyond  doubt  that  Hem 
Raj  was  born  in  Kahna's  house,  and  that  Kahna  made  the  an-ange- 
ments  for  his  marriage.  There  is  also  the  evidence,  which  was 
believed  by  the  Additional  District  Judge,  who  had  the  witnesses 
before  him,  that  certain  ceremonies  were  performed,  in  the  way  of 
festivities,  at  the  time  of  the  adoption,  and  that  some  of  the 
plaintiffs  and  the  father  of  the  others  were  present.  Taking  all 
the  evidence  into  account,  we  have  no  doubt  that  the  plaintiffs 
had  knowledge  of  the  adoption  more  than  six  years  previous  to 
the  institution  of  the  suit,  and  consequently  it  is  barred  by  limita- 
tion. 

The  finding  on  the  foregoing  point  is  sufficient  to  dispose  of 
the  appeal,  but  as  the  question  of  the  fact  and  validity  of  the 
adoption  has  been  discussed  by  both  Courts,  which  have  differed 
in  their  conclusions,  we  think  it  desirable  to  come  to  a  decision 
on  this  question  also.  As  happened  on  the  hearing  of  the  appeal 
in  this  Court,  in  the  case  of  Natha  Singh  v.  Sujan  Singh  and 
others  (*),  counsel  openly  contested  the  correctness  of  the  Full 
Bench  ruling  in  Balla  and  other's  v.  Budha  and  others,  (*)  and 
asked  that  the  question  of  the  imposition  of  the  onus  prohandi 
might  again  be  referred  to  a  Full  Bench.  We  think  that  this 
course  is  unnecessary  so  far  as  the  disposal  of  this  appeal  is 
concerned,  because,  according  to  that  xniling,  the  presumption 
against  the  validity  of  the  adoption  of  a  daughter's  son  is  merely 
a  general  one  to  be  made  at  the  outset,  irrespecf  ive  of  any  evi- 
dence, such  as  Wajih-id-arz  or  Biicaj-i-am,  or  precedents  which 
may  bo  forthcoming  ai  a  later  stage  of  the  case.  The  parties 
to  the  present  suit  are  Hindu  Jats  of  the  Hoshiarpur  District,  and 
question  61  of  their  Riwaj-i-am  runs  thus — "  If  a  man  have  no 
"  son  or  grandson  or  great-grandson  in  the  male  line,  but  has  a 
*'  daughter's  son,  can  the  grandfather  adopt  his  daughter's  son  ?  " 
and  the  answer  is — "  In  the  presence;  of  lineal  male  descendants 
"  no  one  can  adopt,  but  if  a  man  have  no  lineal  male  descendants, 
"  but  has  a  daughter's   son  he  can  adopt  him,"  and  four  instances 

(1)  94,  P.  i?.,  1893.         {^)  34,  P.  B.,  1899. 
(»)  50,  P.  E.,  1893. 
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were  recorded.  This  entry  we  hold  to  be  quite  sufficient  to  shift 
the  burden  of  proof  on  to  the  party  denying  the  validity  of  the 
adoption  in  the  present  case ;  indeed,  we  might  go  further  and 
approve  the  more  general  proposition  as  regards  all  the  Jats  of 
the  Hoshiarpur  District,  for  the  Biwaj-i-am  applies  to  all  alike 
throughout  that  area.  And  here  we  may  remark  that  the  learned 
Divisional  Judge  does  not  appear  to  have  consulted  the  Biwoj'-i-am, 
nor  are  there  any  indications  as  to  the  grounds  on  which  he  held 
that  the  adoption,  if  made,  could  not  have  been  valid.  He  merely 
disposed  of  the  question  with  the  curt  remark  that  "  as  a  daughter's 
"son,  he  (Hem  Raj)  could  not  be  validly  adopted,"  although  the 
Additional  District  Judge  had  referred  to  certain  precedents 
which  had  been  produced  to  prove  its  validity,  and  had  accepted 
them  as  relevant.  As  against  those  two  instances,  and  the  four 
mentioned  in  the  Eitvaj-i-avi,  not  a  single  one  to  the  contrary  has 
been  cited  before  us.  Thus  the  evidence  for  the  defence,  coupled 
with  the  silence  of  the  collaterals  for  9  period  of  many  years 
subsequent  to  the  adoption,  leaves  no  doubt  in  our  minds  that  the 
adoption  was  valid.  On  all  gi^ounds,  therefore,  the  plaintiffs'  suit 
fails.  We  accept  the  appeal  and,  reversing  the  order  of  the 
Divisional  Court,  dismiss  the  suit  with  costs  throughout. 

Appeal  allowed. 

No.  117. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Maude. 
r    SHERAN  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 
Appellate  Side.-{  Versus 

I  MUScSAMMAT   SHARMAN,- (Defendant),— RESPONDENT. 

Civil  Appeal  No.  452  of  1899. 

Custom  -  Inheritance — Channar  Jats  of  tahsil  Lodhran,  District  Mooltan 
—Exclusion  of    collaterals    by    sister  of    deceased — Muhammadan    Law — 
Burden  o/proo/— Biwaj-i-am — Punjab  Laws  Act,  J 872,  Section  5. 

Held,  that  in  a  suit  the  piirties  to  which  were  Channar  Jats  of  tahsil 
Lodhran,  District  Mooltan,  that  the  burden  of  proof  lay,  in  the  first  instance, 
on  the  sister  claiming  in  opposition  to  the  collaterals,  but  that  the  rules  of 
inheritance  detailed  in  the  Riwnj-i-am  of  the  tahsil  were  sufficient  to  shift 
the  burden  of  proof,  and  that  the  collaterals  having  failed  to  establish  a 
custom  by  which  the  collaterals  descended  from  the  groat-great-grand- 
father of  the  deceased  owner  were  entitled  to  inherit  landed  i)roperty  in 
preference  to  a  sister,  and  that  in  the  absence  of  a  proved  positive  custom 
regulating  their  rights,  rules  of  Muhammadan  Law  mast  be  followed  in 
accordance  with  the  provisions  of  Section  5  of  the  Punjab  Laws  Act,  1872. 
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Mussammat  Sardar  Btbi  V.  Sayad  Alt  Shah  {^)  and  Natir^ud-din  Shah 
V.  Mussainmat  Lai  Bibi  (')  cited. 

Further  appeal  from  the  decree  of  J.  Q.  M.  Bennie,  EsquireyDivision- 
al  Judgp,  Mooltan  Division^  dated  27th  January  1899, 
Golak  Nath,  for  appellants. 
K.  C.  Chatterji,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Madde,  ,T.— The  parties   are  Channar  Jats  of  the   Lodhran     9th  Augt,  1901. 
tahsil  of   the  Mooltan   District,    and   the   pedigree-table  is  as 
follows  :  — 

PAHLWAN. 


.f 

Akil. 

I 
KhaD  Muhammad. 

.  I 
Piran. 


Kadir  Bakhsh. 


Ghulam  Hussain. 


Haji, 
deceased. 


Mussammat 

Sh firm  an, 
Defendant. 


f— 
Nnran. 

I 
Sheran, 
Plaintiff. 


Jana. 


r — 

Alia  Jawaya, 


r 


Alia  Bachaya, 


Nabi  Bakhsh, 


Plrtintiffs. 
Thus,  the  plaintiffs  are  the  great-great-grandsons,  and  the 
defendant  Mussammat  Sharman  is  the  great-great-grand-daughter 
of  Pahlwan,  and  the  question  for  decision  is,  whether  she,  or 
the  plaintiffs,  are  entitled  to  succeed  to  the  ancestral  estate  of  her 
deceased  brother,  Haji. 

In  her  pleas,  the  defendant  based  her  title,  not  only  on  a 
right  of  inheritance,  but  also  on  an  alleged  gift  made  by  her 
deceased  brother.  The  District  Judge  found  that  the  gift  was 
not  proved,  he  also  held  that  the  onus  of  proving  that  she  could 
succeed  as  heir,  in  preference  to  the  collaterals  in  the  male  line, 
lay  on  the  defendant,  and  that  she  had  failed  to  establish  any 
custom  in  her  favour.  The  plaintiffs'  claim  was,  therefore, 
decreed.  In  appeal,  the  learned  Divisional  Judge  reversed  that 
decision,  and  dismissed  the  plaintiffs'  suit,  on  the  ground  that 
prima  facte  they  could  not  succeed,  the  Uiwaj-i-am  of  the  Lodhran 
tahsil  being  opposed  to  their  claim,  and  also  because  mutation  had 
been  made  in  the  defendant's  favour  so  long  ago  as  189D,  without 
challenge,  until  this  suit  was  bi^ought  in  1898.  Apparently,  also, 
the  Divisional  Judge  intended  to  find  that  the  gift  was  proved, 
but  his  remarks  on  this  point  are  vague  and  inconclusive. 


(')  4,  P.  iJ,,  1888. 


(»)  89,  P.  22.,  1888. 
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With  regard  to  the  alleged  gift,  we  are  cleai-ly  of  opinion  that 
there  is  no  proof  of  it. 

On  the  question  of  inheritance,  for  the  plaintiffs  it  has  been 
contended  that  under  the  general  Customaiy  Law  of  the  Punjab 
governing  agricultural  communities,  the  collaterals  in  the  male 
line,  fifth  in  descent  from  the  common  ancestor,  exclude  sisters, 
but  we  are  not  prepared  to  assent  to  the  wide  proposition  that 
such  a  general  custom  exists.  Even  assuming,  however,  that  the 
initial  onus  were  on  the  defendant  to  rebut  the  inference  to  be 
drawn  from  the  existence  of  such  a  custom,  the  rules  of  inheritance, 
as  detailed  in  the  Rivcaj-i-am  of  the  Lodhran  tahsil,  are  sufficient 
to  shift  the  burden  on  to  the  plaintiffs.  In  Roe's  Customary  Law 
of  the  Mooltan  District,  the  results  of  that  officer's  enquiries  as  re- 
gards the  right  of  females  to  inherit  are  thus  summarized :  "  as 
"  far  as  it  is  possible  to  speak  of  a  general  custom  of  the  district, 
"  I  should  say  that  it  is  this  :  in  the  higher  families,  and  in  newly 
**  settled  tracts,  the  succession  of  daughters  is  very  general,  but  in 
"  the  old  villages  they  are  excluded  by  near  collaterals,  but  not  by 
"  the  more   distant  ones,   unless  they  have  married  into  another 

"tribe." "  Both  by  Muhammadans  and   Hindus  the 

"  sisters   are  placed   next   after   daughters,   and   succeed,  or   are 
"  excluded,  according  to  the  rules  described." 

When  we  turn  to  the  questions  put  to,  and  the  answers  given 
by,  the  representatives  of  the  various  tribes,  we  find  the  Channar 
Jats  of  the  Lodhran  tahsil  recorded  as  stating  that  when  there  ai'e 
no  sons,  Muhammadan  Law  is  followed.  Then  in  answer  to  the 
question—"  In  the  absence  of  sons,  do  sisters  inherit  ?  If  so,  what 
"  is  their  share  with  reference  to  daughters  ?"  the  reply  is, 
"  Muhammadan  Law  will  be  followed,  and  both  daughters  and 
"  sisters  will  take  their  shares."  It  was  admitted,  however,  that 
no  such  case  had  ever  yet  occurred.  The  next  question  is—"  If 
"  daughters  are  excluded  by  male  collaterals,  must  the  latter  be 
"  within  a  particular  degree  of  relationship  P"  and  the  answer  is, 
that  the  collaterals  must  be  descendants  of  the  deceased's  paternal 
grandfather.  The  only  instance,  however,  cited,  is  the  decision  of 
the  Divisional  Judge  in  this  very  case.  Wo  do  not  say  that  these 
statements  can  be  implicitly  accepted  as  declaring  the  rules  of  in- 
heritance actually  obtaining  among  the  tribes  concerned,  but  theib 
negative  value  is  considerable,  so  far  as  the  defendant  is  concerned, 
as  showing  that  there  is  no  general  custom  in  the  Mooltan  District 
to  which  the  plaintiffs  can  appeal  as  excluding  her  rights,  for  ad- 
mittedly she  is  married  to  a  member  of  the  same  tribe.  The  caso 
then  standa  on  the  same  footing  as  Mussammat    Sardar  Bibi 
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V.  Stiyad  AU  Shah  (})  and  Nasir-ud-din  Shah  v.  Mussammot 
Lai  Bihi  and  Musiammat  Mi-wa  Bibi  {~),  and  as  no  customary 
rule  has  been  established,  Muhammadan  Law  must  govern  our 
decision,  in  virtue  of  the  provisions  of  Section  5  of  the  Punjab 
Laws  Act,  and  if  Muhammadan  Law  be  applied  it  is  admitted 
that  the  plaintiifs'  suit  must  fail.  The  order  of  the  Divisional 
Judge  dismissing  the  suit  is,  therefore,  affirmed,  though  not  for 
the  reasons  recorded  by  him,  and  the  appeal  stands  dismissed 
with  costs  throughout. 

Appeal  dismissed. 


No.  118. 

Before  Mr.  JuHice  Rolertson. 
KENNELLY,— (Defendant),- TETITIONER, 

Versus  \.    Revision  Side. 

ABDUL   HAQ,-(Plaintiff),— RESPONDENT. 
Civil  Revision  No.  304  of  1901. 
Masier  and  servant— Monthly  sei vice— Consequence  of  leaving    employ- 
ment icithout  giving  siiffi,cient  notice— Right  to  icayes. 

Monthly  servants  are  expected  to  give  a  month's  notice  of  their  inten- 
tion to  leave  their  service,  therefore  where  a  servant  who  was  employed 
on  a  monthly  engagement,  and  left  after  giving  a  written  notice  that  he 
woold  leave  in  seven  clays,  and  would  not  work  after  the  expiry  of  his 
notice,  held,  that  the  servant  was  not  entitled  to  any  pay  for  the  portion 
of  the  month  during  which  he  left  his  service. 

Rumji  Manor  V.  Little  i;^)  and  Dhianee  Bchara   v.    Sevenouls     (■>)    cited. 
Tetition  for  revision  of  the  order    of   Mian    Nizam-ud-din,    Judge, 
Small  Cause  Court,  Lahore,  dated  29th  January  1901. 
Herbert,  for  petitioner. 
Nabi  Bakhsh,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Robertson,  J. — The  plaintiff  in  this  case  was  engaged  by  Mrs.  I2th  Auqt.  1901. 
Kennelly  of  the  Charing  Cross  Hotel,  as  her  cook,  on  Rs.  80 
a  month.  On  the  14th  of  November  1900  he  suddenly  gave  • 
written  notice  that  he  would  leave  in  seven  days,  and  could  not 
work  after  24th  November.  The  Judge,  Small  Cause  Court,  has 
assumed  that  because  Mrs.  Kennelly  sent  no  written  reply  to  this 
notice,  that  she  accepted  it,  and  agreed  to  its  terms.  This  appears 
to  M  an  assumption  quite  unwai-ranted  by  the  facts.   Mrs.  Kennellv 


(')  4  P.  R.,  1888.  (3)  X  Bom.  H.  C.  R.,  57. 

{"-)  89  P.  R.,  1888.  Of.  also  116  P.  R.,  1892,      (<)  I.  L.  i?.,  XIII  Calc,  83. 
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distinctly  says  that  she  did  not  agree  to  it.     She  was   ot   course 
compelled  by   the   exigencies   of  her  situation  to  get  another  man 
of  some  kind  to  run  her  hotel,  and  the  fact  that  she  succeeded  in 
getting  one  Muhammad  Abdulla,   whom  by  the  way  she  had  to 
dismiss   in   two   months,  as  counsel  for  respondent  states,  is   no 
proof  that  she  accepted  the  resignation  of,  or  acquiesced  in  the 
very  short  notice  given  by,  Abdul  Haq.     Abdul  Haq  was  admit- 
tedly a  monthly  servant,  and,  in  the  absence  of  a  custom  to  the 
contrary,  the  natural  inference  would  be  that  a  month's  notice  of 
intention  to  leave  should  have  been  given  by  the  plaintiff.     The 
only  rulings  which  appear  to  be  relevant,  which  have  been  brought 
to  my  notice,  are  the  judgment  of  the  Bombay  B  igh  Court,  Bamji 
Manor  V.  F.  0.  Ziiitle  (*)  and  of  the  Calcutta  High  Court   Division 
Bench  in  Dhnmee  Bdinra  v.  C.  E.  C.  Sei-fnoahs  (^)  which  support 
the  view  that  when  a  servant  is  employed  on  a  monthly  engage- 
ment, and  leaves  without  due  notice,  that  he  is  not  entitled  to  any 
pay  for  the  portion  of  the  month  during  which  he  leaves,  but  only 
to   pay   up   to  the   end  of  the  preceding  month.     In  those  cases 
f  pparently  no  notice,  or  the  very  shortest  notice,  was  given.     The 
question  here  is,  whether  the  notice  given  was  sufficient  and  reason- 
able. 

The  plaintiff  was  cook  and  defendant  manager  of   a  large 
hotel.     The  period  of  the  year   was  the  very  busiest.     The  plain- 
tiff was  head   cook  of  a  large  cuisine.     He  suddenly  announced 
his  intention  to  leave  in  seven  days,  and  quit  work  at  the  end  of 
that  period.     Mrs.  Kennelly  says,  and  it  can    be   easily   believed, 
t\iat  she  had  great  difficulty  in  getting  any  one  to  fill  his  place, 
and  respondent's  own  counsel  shows  that  the  stop-gap   was  so   un- 
satisfactoiy  that  he   had  to  be  dismissed  in  two  months,   and  her 
business  was  in  danger  of  suffering  severely.     Possibly,  if  an  ex- 
haustive  enquiiy   were   made,  it  could  be  found  that  there  is  a 
well-established  custom   in  this   country  by  which  15  days'  notice 
is  required  on  either  side  to  terminate  a  monthly  hiring,  but  the 
materials  on  the  record  do  not  justify  me  in  laying  this  down  as 
established.     Fifteen  days  is  given  in  Section  106  of  the  Transfer  of 
Property  Act,  as  the  term  of  notice  required  to  terminate  a  monthly 
tenancy,    and    15  days   was    the  notice   required   under  an   old 
Regulation,  VII   of  1819,   to  terminate  a  monthly   hiring,  which 
regulation  has,  however,  been   since   repealed.     I  think,   however, 
that  it  is  quite  clear  that  the  notice  given    in   this   case  was   quite 
insufficient,  and  calculated  to  cause  injury  and  embarrassment  to 
defendant,    and    that   under   the    circumstances,    following    the 

(')  X  Bom.  H.  C.  R.,  57.  (")  /.  L.  B.,  XlII  Calc,  80, 
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principles  of  the  rulings  quoted,  the  plaintiff  was  not  entitled  to 
any  pay  for  the  period  in  November  during  which  he  i-emained  in 
Mrs,  Kennelly's  service.  I  accordingly  set  aside  the  judgment 
and  decree  of  the  Judge,  Small  Cause  Court,  and  dismiss  the  claim 
with  costs. 

Application  allowed. 

No.  119. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Maude. 

WISHAN  DAS  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

Versus  \  Appellate  Side. 

THAKAH  DAS  AND  OTHERS,— (Defendants),— 

HESPONDENTS. 

Civil  Appeal  No.  1378  of  1897. 

Hindu  Law — Alienation — Alienation  by  Hinda  tvidoio — Right  of  collat- 
erals to  question  such  alienation  in  presence  of  daughters  and  their  sons — 
Burden  of  proof — Collusion — Mahrotra  Kkatris  of  Mooltan  City. 

Plaintiffs,  the  brother  acd  nepheAvs  of  one  "  P,"  sued  for  a  declaration 
that  a  gift  of  a  house  formerly  the  property  of  P,  made  by  his  widow  to 
the  Sanatau  Dharm  Sabha  for  the  good  of  her  soul  and  that  of  her  husband 
being  without  necessity  was  inoperative  so  far  as  it  affected  their  revei'- 
sionary  rights.  The  defendant  pleaded  that  by  special  custom  she  had  the 
power  to  alienate  the  property  at  pleasure,  that  under  an  oral  will  she  had 
authority  to  do  so,  that  the  gift  being  for  spiritual  benefit  of  her  late 
husband  was  justified  by  Hindu  Law,  and  that  the  plaintiffs  were  not  tho 
next  reversioners  under  custom  and  that  they  could  not  sue  in  presence 
of  daughters  and  their  sons  who  would  succeed  after  the  widow.  The 
first  Court  found  all  the  points  against  the  defendants  and  decreed  the 
plaintiffs'  claim.  The  Divisional  Judge  while  agreeing  with  the  first 
Court's  finding  on  the  first  three  points,  disagreed  with  it  on  the  fourth, 
holding  that  the  plaintiffs  upon  whom  the  onus  of  proof  lay  have  failed  to 
prove  that  among  non-agricultural  Khatris  of  the  Mooltan  City  the  collat- 
erals not  members  of  a  joint  family  succeeded  to  the  self-acquired  property 
of  the  deceased  in  preference  to  the  daughters  and  their  sons,  and  that, 
therefore,  they  as  near  collaterals  hai  no  locus  standi  in  the  presence  of 
the  daughters  of  the  deceased  and  their  sons,  and  cannot  maintain  a  suit 
for  a  declaratory  decree  as  sued  for.  On  appeal  by  the  plaintiffs  to  the 
Chief  Court. 

Held,  that  whex'e  the  daughters  and  their  sons  are  held  to  be  the  heirs 
of  the  decaased  male  proprietor,  the  collaterals  cannot  maintain  their 
action  unless  they  can  prove  that  the  abstention  of  the  daughters  and 
their  sons  who  are  heirs  were  in  collusion  with  the  widow,  or  did  not  sue 
for  some  improper  and  insufficient  reasons. 

Held  aUo,  that  where  the  daughters  or  their  sous  agreed  to  the  widow 
making  tho  gift  of  a  portion  of  her  deceased  husband's  property  to  a  re. 
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ligious  institution  for  tbe  good  of  her  soul  and  that  of  her  husband,  tlieir 
agreement  was  an  act  of  filial  piety  against  their  own  interest,  and 
was  not  collasion  in  the  Fense  in  which  collusicn  woald  give  collaterals  a 
right  to  sue  to  set  aside  the  alienation. 

Bund  fide  agreement  in  an  act  or  recognition  of  the  right  of  the  person 
dealing  with  property  to  deal  with  it  as  has  been  done  in  the  present  case 
was  not  collusion,  and  does  not  give  a  more  remote  reversioner  any  right 
to  sue  for  a  declaratory  decree  that  such  act  will  not  affect  his  rights. 

Hdd  further,  th.it  no  rule  of  custom  governing  the  parties  (who  were 
Mahrotra  Khatris  of  Mooltan  City)  being  established,  the  burden  of  proof 
being  on  plaintiffs,  the  personal  law  of  the  parties  must  furni-sh  the  rule 
under  the  provisions  of  Section  5  of  the  Punjab  Laws  Act,  under  which  law 
collaterals  are  excluded  by  daughters  and  their  sons. 

Mus&ammat  Jind  Kaur  v.  Majlis  Rai  ('),  Miifsammat  Lachohai  v.  Af^a 
Kand  {-),  Ram  Dittav.  Kishen  Singh  (=*),  Madari  v.  Malki  {*),  Earvans 
Singh  v.  Ilurnnm  Singh  {»),  Rani  Anand  Kaur  v.  The  Court  of  Wards  (^), 
Aitiin  Chdhd  v.  Ghasit-i  Mai  ('),  Nathu  v.  Behari  (S),  Lalchmi  Das  v.  Kishen 
Chand  (^;,  Mussammat  Melo  v.  Phulo  Mismr  (i"),  Mtissamonat  Pal  Devi  v. 
Fukir  Chand  (*^),  Sham  Ram  v.  Mussammat  Hemihai  (*'),  and  Mussammat 
Sardar  Bill  v.  Sayad  Ali  Shah  (l3^  referred  to.  ' 

Further  appeal  from  the  decree  of  T.  J.  Kenneihj,  Esquire,  Divisional 
Judge,  Mooltan  Division,  datfd  30/A  August  1897. 

Lai  Chand,  for  appellants. 

Madan  Gopal,  for  respondents. 

The  facts  of  the  case  are  fully  set  forth  in  the  judgment  of 
the  Court  which  was  deHvered  by 

IQth  Augl.   1901.  RoBKRTSON,  J, — The   property  in   dispute  in   this   case   is  a 

house  which  belonged  to  one  Pharaya  Lai.  Pharaya  Lai's  widow, 
Mussammat  Chainibai,  being  at  the  time  very  ill  with  pneu- 
monia, made  a  gift  of  a  house  in  the  town  of  Mooltan  to  the 
Sanatan  Dharm  Sablia,  Mooltan.  The  deed  of  gift  pui'ports  to 
have  been  executed  in  accordance  with  an  oral  will  of  Pharaya  Lai, 
who  was  a  Mahrotra  Khatri  of  Mooltan  City.  A  brother  and 
nephews  of  Pharaya  Lai  sue  the  widow,  who  recovered  from  her 
illness,  and  the  Sanatan  Dharm  Sabha,  i-epresented  by  its  Presi- 
dent, Secretary  and  Membei's,  for  a  declaration  that  the  gift,  being 
without  necessity,  shall  not  affect  their  rights  after  the  widow's 
death.  The  pixjperty  is  admittedly  the  self-acquired  property  of 
Pliaraya  Lai,  and  the  defendant  widow  pleaded  that  according  to 

(>)  23  P.  R.,  1870.  (')  143  P.  R.,  1882. 

i;-)  144  P.  R.,  1882.  (8)  07  P.  /?..  1888. 

(3)  4  P.  /^,  18f)0.  ('•')  60  P.  P.,  181*5. 

{*)  I.  L.  R.,  VI  All.,  428.  ('")  y  P.  R.,  1884. 

(*)  "84  P.  R.,  18!)8,  F.  B.  (  ")  108  P.  /{.,  1888. 

O  I.  L.  R,,  VI  Cat.,  704.  ('^)  73  P.  R.,  1890. 
(1^)  4  P.  J?.,  1888. 
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custom  (rivnj)  she  was  the  full  owner  of  it  in  the  first  plea,  but 
in  the  last,  it  is  urged  that  according  to  custom  and  Hindu  Law, 
the  danghter's  son  of  Pharaya  Lai  is  the  heir  to  Phai^aya  Lai,  and 
not  the  plaintiffs.     The  first  Court  framed  four  issues  :  — 

1.  Did  Pharaya  Lai  make  an  oral  will  constituting  Mussam- 

raat  Chainabai  as  his  fall  and  sole  heir  ? 

2.  Is  she  full  and  absolute  OAvner  of  the  house  according   to 

any  special  custom  ? 

3.  Was  the  gift  for  a  necessary  purpose,  and  is  it  authorized 

by  law  and  custom  ? 

4.  Are  the  plaintiffs  not   entitled  to  maintain    the    suit   by 

reason  of  the  presence  of  the  daughters  and  daughters* 

sons  of  Pharaya  Lai. 

As  regards  the   first   three   issues   no  fui-ther   discussion   is 

necessary.     Findings  against  tlic  defendant   have   been   come  to 

by   both   the  lower   Courts,   and   there  is  now  no  contest  on  these 

points. 

The  case  now  turns  solely  on  the  fourth  issue.     The  fii-st  Court 

held  that   the   plaintiffs    were  competent   to   maintain    this    suit, 

remarking  that  the  question  whether  plaintiffs  or  their  sons  would 

succeed   after  the   widow   or  the  daughters  and  their  sons  would 

succeed  is  not  to  be  determined  in  this  suit.     The  daughters   and 

their  sons,  it  is  to  be  noted,  are  not  parties  to  this  suit.      The  first 

Court  held,  therefore,  that  the  plaintiffs  having  made  out  a  prima 

facie   right   of  succession   and   not   having  been  proved  not  to  be 

the  next  reversioners,   had   a   right  to  sue.     The  Court   further 

added  that  the  daughters,   and   through   them   tl.eir   sons,   have 

secured  the  two  houses  which  form  the  remainder  of  Pharaya  Lai's 

property  by  means  of  another  gift  from  the  widow,   and  remarks 

that  "  thus  they  have  obviously   colluded  Avith  the  defendants  so 

"  far  as  the  gift  in  suit  is  concei'ned." 

The  view,  that  in  a  case  like  this  the  reversioners  can  main- 
tain a  suit  without  absolutely  proving  their  right  to  succeed  in 
preference  to  daughters'  sons,  is  supported  by  the  judgments 
in  Mtcssammat  Jind  Kotir  and  another  v.  Majlis  Bai  (^),  Mussam' 
mat  Lachobai  and  others  v.  Asa  Nand  and  others  (^),  liam  Ditta 
V.  Kishen  Siingh  and  others  (^),  In  Miissammat  Lachobai  and 
others  v.  Asa  Nand  and  others  {^),  the  Judges  (Smyth  and  Barkley 
.IJ.;  gave  their  opinion  as  follows : — "  There  appears,  therefore,  to 
♦'  be  sufficient  evidence  of  a  custom   excluding   daughters'  sons   to 


(')  23  P.  R.,  1876.  (2)  144  P.  B.,  1882. 

(^)  4  P.  R.,  1890. 
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"  justify  us  in  refusing  to  treat  the  daughter's  son  as  the  nearest 
"  reversioner,  and  to  hold  that  the  plaintiffs.'  suit  should  therefore 
"  not  be  entertained.  It  seems  enough  to  decide  that  the  plaintiff 
"  is  not  proved  not  to  be  the  next  reversioner  without  attempting 
"  to  decide  finally  whether  daughters'  sons  are  by  custom  excluded 
*'  from  the  succession,"  and  this  view  was  quoted  with  approval  in 
Bam  Ditla  v.  Kishan  Singh  and  others  (^)  in  which  Benton,  J,  said, 
there  is  "no  reason  why  the  question  of  custom  should  be  finally 
"  decided  on  the  present  occasion,  and  the  plaintiffs'  position  is 
"  sufficiently  well  established  to  entitle  them  to  the  deci"ee  prayed 
"  for."  "We  do  not  wish  to  be  understood  as  dissenting  from 
the  views  quoted  above  regarding  the  grant  of  declaratory  decrees 
in  those  cases.  But  we  are  of  opinion  that  they  cannot  be  applied 
to  this  case  at  the  stage  which  it  has  now  reached.  The  lower 
Appellate  Court  has  considered  it  necessary  to  decide  definitely 
whether  the  plaintiffs,  or  the  daughters'  and  daughters'  sons  of 
Pharaya  Lai  will  succeed  to  his  property  after  the  death  of  his 
widow,  and  he  has  come  to  a  definite  finding  on  that  point,  and 
has  dismissed  the  claim  in  consequence  of  his  finding.  We  do  not 
consider  that  we  should  be  now  justified  in  going  behind  that 
finding.  The  Judge  of  the  first  Coui't  also  framed  an  issue  on 
the  point,  and  took  a  quantity  of  evidence,  though  he  did  not  come 
to  an  absolute  finding.  As  the  case  stands  now,  we  think,  there- 
fore, that  if  it  be  held  that  the  plaintiffs  could  not  maintain  their 
action  in  face  of  the  fact  that  the  daughters  and  daughter-s'  sons 
are  the  real  heirs,  it  is  now  necessary  to  find  definitely  upon  that 
latter  issue. 

We  think  that  there  can  be  no  doubt  that,  if  it  be  held  estab- 
lished that  the  daughters  and  daughters'  sons  are  the  next  heirs, 
this  suit  cannot  be  maintained  in  the  absence  of  some  special  cause, 
such  as  collusion,  imbecility,  absence,  or  the  like  on  the  part  of  the 
nearer  heirs.  This  is  indeed  considered  by  the  learned  pleader  for 
the  appellants.  The  matter  is  discussed  at  length  by  four  Judges 
of  this  Coui-t,  at  that  time  constituting  the  entire  Court,  in  an  un- 
published Full  Bench  Ruling,  dated  4th  July  1882.*  The  question 
referred  to  the  Full  Bench  by  Messrs.  Smyth  and  Elsmie,  J  J.,  was 
thus  stated  by  them  :  "  The  question  which  we  refer  is,  whether 
*•  the  plaintiffs,  the  nephews  of  Dhari  Mai,  are  entitled  to  bring  a 
"  suit  against  the  defendant  in  view  of  the  fact  that  the  defendant, 
"  even  if  held  not  to  be  the  adopted  son  of  Dhari  Mai,  is,  as  the 
"  son  of  Dhari  Mai's  daughter,  entitled  (us  we  must  assume  that  ho 

(»)  4P.  B.,  1890. 
*  Barka  Ram  v.  Jagat  Ram  and  another,  C.  A.  No.  1818  of  1880,    dated 
Uh  July  1882,  F.  B. 
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"  is  for  the  purposes  of  this  reference)  to  succeed  to  Dhari  Mai's 
"  estate  as  full  proprietor  on  the  death  of  his  (defendant's)  mother." 
The  unanimous  view  of  the  Judges  (Elsmie,  Smyth,  Rattigan, 
Barkley,  JJ.)  was  that  the  suit  was  not  maintainable,  and  that 
if  it  had  been  held  maintainable,  it  should  have  been  held  to 
be  one  in  which  a  Court  should  exercise  its  discretion  in  refusing 
to  grant  a  declaratory  decree.  This  was  lately  followed  by  Clark, 
Chief  Judge,  and  Reid,  Judge,  in  a  case  before  them,  No.  64  of 
1896  unpublished,  dated  26th  March  1898.  Jn  the  case  dealt 
with  by  the  Full  Bench,  the  daughter's  son  was  a  party.  A  similar 
view  was  taken  in  Madari  and  another  v.  Malki  a r.d  others  (^),  by 
the  Allahabad  High  Court-  This  view  is  not  really  contravened 
by  the  ruling  in  Barvans  Singh  v.  Harnam  Singh  and  others  (=*), 
of  this  Court  which  dealt  with  a  case  under  Customary  Law.  In 
that  case  it  was  laid  down  by  the  Full  Bench  that  "  plaintiff  as  a 
"  remoter  reversioner  would  be  able  to  sue  in  the  presence  of  a 
*'  nearer  reversioner  if  the  latter  colluded  with  the  alienor  or  was 
"  a  person  with  limited  rights  or  had  consented  to  or  acquiesced 
•'  in  the  alienation,  or  refused  to  sue  without  sufficient  cause,  as 
"  plaintiff's  father  has  done  in  the  present  case."  It  was,  therefore, 
held  that  he  could  sue  in  presence  of  his  father,  his  father  having 
improperly  stood  aside.  It  is  urged  by  many,  whose  opinion  is 
of  weight,  that  the  principle  of  allowing  more  remote  revei"sioners 
to  sue  when  nearer  ones  have  stood  by  has  been  carried  too  far, 
but  we  accept  the  principle  as  laid  down  above.  The  matter  is 
discussed  by  their  Lordships  of  the  Privy  Council  in  Rani  Anand 
Kunuar  v.  the  Court  of  Wards  (^)  on  behalf  of  Chandra  Shekhar. 
It  is  clear  from  their  Lordships'  expression  of  opinion  therein 
that  the  abstention  of  the  nearest  reversioner  or  heir,  in  order  to  en- 
able a  more  remote  one  to  sue,  must  be  due  to  some  impixjper  cause 
connected  with  the  act  alleged  to  be  wrongful  and  the  view  would 
not  appear  to  be  at  all  tqnable  that  a  loud  fide  recognition  by  the 
heir  or  next  reversioner  of  the  rights  of  the  person  whose  act  in 
connection  with  the  property  is  questioned,  to  do  that  act,  would 
give  more  remote  reversioner  the  necessary  locus  standi  to  contest  if 
any  such  view  would  lead  to  most  undesirable  results,  and  we  do  not 
find  any  authority  for  it.  We  are,  therefore,  of  opinion  on  this 
part  of  the  case  that  if  the  daughter  and  daughter's  son  be 
held  to  be  the  heirs  of  Phai^aya  Lai,  the  plaintiffs  cannot  maintain 
their  action,  unless  they  can  prove  that  the  abstention  of  the 
daughters   and   daughters'    sons   who  are  heirs,  which   is  quite  a 


(')  I.  L.  R.,  VI  AIL,  428.  (»)  84  P.  R.,  ISfiS,  F.  B. 

(3)  I.  L.  B.,  VI  Calc.,  764, 
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different  thing  from  reversioners,  wei'e  in  collusion  with  the  widow 
or  did  not  sue  for  some  improper  and  insufficient  reasons. 

1'here  is  no  proof  whatever  of  any  "  collusion  "  at  all   between 
the   widow   of  Pharaya  Lai  and  his   daughters   and  their  sons. 
The  daughters  and  their  husbands  agreed   to   the  widow    making 
the  gift  to  the  Sanatan  Dharam  Sabha  for  the  good   of   her  soul 
and  that  of  her  husband  no  doubt,  and   as  a  meritorious  act,  and 
at  the  same  time  the  widow  gifted  the  remainder  of  her  inheritance 
to  the  daughters.     But  seeing  that  the  daughters  were  heirs  to  the 
whole  property,  their  agreement  was  an  act  of  filial  piety  against 
their  own  interest,  and  was  not  collusive   in   the   sense   in  which 
collusion  would  give  the  plaintiffs  a  right  to  sue.     Boidfide  agree- 
ment in  an  act,  or  recognition  of  the  right  of  the   person   dealing 
with  property  to  deal  with  it  as  he  has  done,  is  not  collusion,  and 
does  not  give  a  more   remote    reversioner  any   right   to  sue  for  a 
declaratory  decree  that  such  act  will  not  affect  his   rights.     We 
now  proceed  to  discuss  the  question  whether  the  plaintiffs   or  the 
daughters'  sons  of  Pharaya  Lai  are  in  fact  his  heirs.     Both  sides, 
it  is  ti-ue,  speak  vaguely  of  "  custom  "  being  in  their  favour— and 
we  have  to  see   whether   any  custom  has  been   established.     The 
parties  are  Khatris  of  a  town,  axid  there  are   multitudes   of  cases 
in  which  Khatris  in  towns  have  been  held  to  be  mainly   governed 
by   Hindu  Law,    some    of    which    the   learned    counsel    for  the 
respondents  recited  to  us.     (Avii  L'hand  v.  Ghasita  Mai  (^),  Nathu 
Hula  y.  Bihaii  {^),  Lakhvii  Das  y.  Kishen    Chnnd   (^),  Mtiasam^nat 
Mulo  V.  Phulo  Missar  (^),  Mussam.inat  Pal    Devi   v.  Fakir  Ghand 
(»),  ^/mm    Ilam  y.  Mussammat   Etmibai  {'^),  andC.  A.    No.  1422 
of  1887,  unpublished.)     The  property  consists  of  houses   which  are 
the  self-acquired  property  of  the  late  Pharaya  Lai.     The  plaintiff's 
produced  a  number  of  witnesses  who   quoted  instances   in   which 
near  male  relatives  took   property  to  the  exclusion  of   daughters 
and   daughters'    sons.     In    nearly     all,    if    not  all,    these  cases, 
however,  the  male  relatives  who  succeeded  weie  joint  as  regards  the 
pi'operty   in   question  with  the  deceased.     They  are,    therefore,  of 
no  value  as  bearing  on  this  case,  and  cannot  be  held  to    prove  the 
existence  of  the  custom  set  up.     Nor  can  the  instances  quoted  be  held 
to  caiTy  the  case  much  further.     The  same  is  true  of  the  evidence  for 
the  defence,  and  their  instances  also.     The  oral  evidence  on  neither 
side  is  of  any  real  value,  and  the  instances  prove  next  to  nothing. 
We  must,  therefore,  hold  that  no  rule  of  custom  governing  the  parties 
has  been  established  in  this  ease,  and  following  the  principle   laid 

(')  143  P.  R.,  1882.  {*)  108  P.  R.,  1888. 

(»)  G7  P.  R.,  1888.  {^)  GO  P.  R.,  1895. 

(*)  9  P.  R.,  1884.    •  (•)  73  P.  R.,  1896, 
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The  references  are  to  the  Kos.  given  to  the  casfs  in  the  "  Record." 


No. 

A. 

lBETMENT. 

Ahetment  of  Dacoify. 
See  Bacoitij. 
Vets — 
Act  XJjV  of  I860.— See  Penal   Code. 
Act  7 of  1872.— See  Evidence  Ad,  1872. 
Act  XII of  1896— See  Excise  Act.,  1896. 
Act  Fo/ 1898. — See  Criminal  Procedure  Code,  1898. 
APPRAL,   CRIMINAL. 

1.  Conviction  at  tnal  for  two  offences — Fotir  yeart'  rigorous 
impiisinment  for  each  offeucf,  but  the  .sentences  ordered  to  run  con- 
currently—  Aj^peal  from  .such  sentence — Jurisdiction — Course  of  appeal. 

See  Crimiual  Procedure  Code,  1898,  Section  35. 

2.  Sanction  to  prosecute—  Subordination  of  Courts — Pouer  of  District 

Magistrate    to   revoke  sanction    granted    by  Magistrate  of  the    \si  class 

Course    of   appeal. 

See  Criminal  Procedure  Code,  1898,  Section  195. 

B. 

BANKER    AND  CUSTOMER. 

Criminal  breach  of  trust  by  banker— Eefusal  to  pay  the  rr.nney  due  to 
customer  on  account  of  losses  sustained  in  bu.siness. 

See  Penal    Code,  Section  406, 

BUILDING. 

Building    a   home    without   receiimig    any    order  from    Hip   Municipal 
Committee   after   si.c  weeks    of  the  receipt   (f  a  valid    notice  under  sub^ 
.section  (1)  of  Spctiou  92  of  the  Punjab  Municipal  Act. 
See  Punjab  Municipal  Act,  1891,  Section  92. 
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c 


OHARGB. 


No. 


1.  House-trespass  hy  night — Intention  ~  Gharge — False  statement  in 
charge  in  order  to  hide  the  real   offence. 

See  Tenal   Code,  Section  457. 

2.  Charges  should  he  drawn  up  only  with  reference  to  the  offence 
disclosed,  atid  that  it  is  nt  proper  for  a  Magistrate  to  consider  whether 
the  framing  of  a  certain  charge  will  or  will  not  render  committal  to  the 
Sessions  Court  necessary.     Mukerjee  «;._ Queen- Empress  ...         ...         ...  5 

CO-ACCUSED. 

Confession  of  co-accused — Joint  trial. 
See  Evidence  Act,  1872,  Section  30. 
COMPENSATION  IN  CRIMINAL  CASES. 

Criminal  Procedure  Code,  1898,  Section  250 — Compensation — Sanction 
to  prosecute  and  award  of  compensation. —  Held,  that  there  is  nothing  in 
the  terms  of  Section  250  of  the  Criminal  Procedure  Code,  1898,  to 
show  that  it  applies  only  to  those  cases  in  'which  sanction  to  prose- 
cute for  offences  punishable  under  Sections  211  and  193  of  the  Penal 
Code  would  not  be  granted. 

AdihTcan  v.  Alagan  (I.  L.  B.,  XXI  Mad.,  237)  followed.  Shib  Nath 
Ch'ug  V.  Sarat  Chunder  Sarkar  (I.  L.U  ,  XXII  Calc,  586),  and  Bachu 
Lai  V.  Jagdam  >ahai  ( /.  L.  B ,  XXVI  Calc,  181)  dissented  from. 
Mathra  Das  v.  Raja  and  others 18 

CONFESSION. 

Confession  of  co-accused— Joint  trial. 
See  Evidence  Act,  1872,  Section  30. 

CONTINUING  OFFENCE. 

See  Criminal  Procedure   Code,  1898,  Section  181  (4). 
CRIMINAL  BREACH  OF  TRUST. 

Criminal  breach  of  trust  hy  banker — B<ifusal  to  pay  the  money  due  to 
customer  on  account  of  losses  sustained  in  business. 
See  Penal  Code,  Section  406. 
CRIMINAL  PROCEDURE  CODE,  1898. 

Skctiou  14. 

Jurisdictiiin— Jurisdiction  of  Special  Magistrate  appointed  under  th» 
provisions  of  Section  14  of  the  Code  of  Criminal  Procedure — Local  area, 
meaning  of — Omission  to  define  area,  effect  of. — The  petitioner,  who  had 
been  convicted  on  a  charge  of  misappropriation  under  Section  409  of 
the  Penal  Code,  contouded  tint  his  conviction  was  illegal,  as  Mr. 
Ronnie,  the  Special  Magistrate,  who  had  been  appointed  by  the 
following  Notification : — 
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No. 

CRIMINAL  PROCEDURE  CODE,  1898-contd. 

"  In  modification  of  Notification  No.  1672A,  dated  the  20th  of 
"  November  1900,  and  under  Section  14  of  the  Criminal  Procedure 
"  Code  (Act  V  of  1898),  the  Honorable  the  Lieutenant-Governor  is 
"pleased  to  appoint  and  hereby  does  ai)point  Mr.  J.  Gr.  M.  Kennie, 
"  Divisional  Judge,  who  has  been  posted  temporarily  to  Rawalpindi,  a 
"  Special  Magistrate  of  the  1st  class  foi"  a  term  of  three  months  with 
"  power  to  try  all  such  cases  as  may  be  instituted  in  his  Court  on  the 
"  complaint  of  the  Commissary-General  of  the  Punjab  Command,  or 
"  of  any  other  Officer  of  the  C-ommissariat  Department,  or  having  been 
"  already  instituted  on  such  complaint  in  any  other  Court  may  be 
*'  transferred  to  his  Court,  and  under  Section  50  of  the  said  Code  the 
"Honorable  the  Lieutenant-Governor  invests  Mr.  J.  G.  M.  Rennie 
"  with  power  to  try  as  such  Magistrate  all  offences  not  punishable  with 
"death," — Had  no  jurisdiction  or  authority  to  tiy  him,  as  Section  1-i 
of  the  Criminal  Procedure  Code  did  not  empower  the  Local  Govern- 
ment to  confer  on  any  Magistrate  jurisdiction  over  an  area  of  a  Jarger 
extent  than  a  district,  and  that  inasmuch  as  no  local  area  was  specified 
in  the  Notification,  Mr.  Rennie  had  no  jurisdiction  to  try  the  case. 

The  point  referred  for  the  opinion  of  the  Full  Bench  was — 

Had  Mr.  J.  G.  M.  Rennie  jurisdiction  to  try  the  petitioner  on  a 
charge  cf  misappi'opriation  under  Section  409  of  the  Penal  Code,  the 
offence  being  alleged  to  have  been  committed  at  Kai  ? 

Held,  by  the  Full  Bench  (Reid  and  Maude,  JJ.,  dissenting)  that  Mr. 
Rennie  had  been  invested  with  jurisdiction  to  try  the  case. 

Per  Clark,  C,  J.,  Robertson  and  Harris,  J  J.,  that  the  Notification 
conferred  jurisdiction  throughout  the  Punjab  by  necessary  implica- 
tion, and  that  Mr.  Rennio  had  jurisdiction  to  try  the  case. 

Per  Chatterji,  J.,  that  Mr.  Rennie's  appointment  was  not  invalid 
on  the  ground  that  no  local  area  was  mentioned  in  the  Notification 
which  was  capable  of  being  interpreted  to  confer  local  jurisdiction  in 
the  district  of  Rawalpindi,  and  that  Kai  (that  place  where  the  offence 
was  committed)  was  beyond  his  local  jurisdiction,  but  that  this  did 
not  involve  the  consequence  that  his  proceedings  were  void  for  want 
of  jurisdiction  in  the  true  sense  of  the  word. 

Per  Reid  and  Maude,  JJ.,  that  the  Notification  appointing  Mr. 
Rennie  a  Special  Magistrate  was  radically  defective  by  reason  of  the 
omission  to  define  an  area  of  jurisdiction,  and  that  his  proceedings 
were,  therefore,  null  and  void,     liAKHMi  Chand  v.  The  Emperor  ...         24 

Section  35. 

And  Section  408 — Conviction  at  one  trial  for  ttco  offences— Four  years' 
rigorous  imprisonment  for  each  offence,  but  the  sentence  ordered  to  run 
concurrently — A2)peal — Jurisdiction — Appeal  from  such  sentence. — Beld, 
that  where  the  two  sentences  had  to  luu  concurrently  there  can  be  no 
aggregation  of  sentences,  and  as  there  was  no  sentence  of  imprison- 
ment for  a  term  exceeding  four  years  the  appeal  lay  to  the  Sessiong 
Court.     Sher  Muhammad  v.  The  Emperor  25 
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CRIMINAL  PROCEDURE  CODE,  lS9S—contd. 

Section    106, 

Recognizance  to  keep  peace  — St'ige  of  2>roceedings  of  ichich  ordtr  sho*jld 
he  passed.  \ 

See   Recognizance  to  keep  peace. 

Section  110.  ;^f.- 

Security  for  good  behaviour —Jurisdiction  of  Magistrate  to  require 
from  a  f.ei'su)i  not  residing  within  hi ■*  jurisdiction. — Held,  that  a  Magis- 
ti'ate  has  no  jurisdiction  to  proceed  against  a  person  under  Section 
110  of  the  Code  of  Criminal  Procedure,  and  requires  security  for  good 
behaviour  when  that  person  is  not  residing  within  the  limits  of  his  juns- 
diction. 

Ketahoix.  Queen-E mpress  {£.  L.  IL,  XXFII  Calc,  99;j),  followed. 
Crown  u.Kalu  12 

Section  118. 

Security  for  good  hehavlonr — Amount  of  secaritij — Consideration  in 
fijcing.  — The  petitioner  was  committed  to  jail  in  default  of  furnishing 
his  bond  in  Hs  500,  with  two  sureties,  who  should  be  resi^ectable 
landowners,  to  be  of  good  beliaviour  for   three  years. 

Held,  that  in  fixing  the  amoant  of  security  the  station  of  life  of  the 
person  concerned  should  be  considered,  and  a  fair  chance  of  comply- 
ing with  the  required  conditions  afforded,  and  that  such  a  condition 
as  ths.t  the  sureties  should  be  respectable  landowners  is  obviously  ,op- 
l)osed  to  justice.  The  object  .of  Chapter  VI 11  of  the  Code  of  Crimin- 
al Procedure  is  not  to  till  the  jails  Avith  persons  against  whom  con- 
victions oE  offences  punishable  under  .the  Penal  Code  cannot  be  obtained, 
but  to  ensure   good  conduct  out  of  jail. 

Queen-Empress  X.  Baza  Mi  (I.  L.  R.,  XXIII  All.,  80),  Queen-Em- 
press V.  llam'i  {I.  L.  li  ,  XVI  Bon  ,  372),  and  The  /'impress  v.  Dedar 
Si7car  {I.  L.  B.,  II   (7a/e.,  384),  cited.    Waswac.    'J'he  Emi-eror       ...         28 

Section  181  (4). 

Fenal  Code,  Secti-^n  '.i-Jurisdicfvn — British  Inin<i  Courts  — Foreign 
subjects  —Offence  nf  kidnapping  committed  in  Foreign  Ttrrit  .ry. — Whex'e 
a  foreign  subject  who  had  enticed  away  a  girl  from  the  protection  of 
her  husband  in  a  Foreign  State,  and  when  conveying  her  by  rail  to 
another  Foreign  State,  was  found  and  ari-ested  at  a  Railway  Station 
in  British  territory,  was  tried  and  convicted  of  kidnapping  under  Sec- 
tion 863  of  the  Indian  Penal   Code  by  a   British  Coui-t. 

Held,  that  the  act  of  kidnapping  not  being  a  continuing  offence  was 
complete  outside  British  India,  and  that  the  accused  not  being  amen- 
able to  the  British  Courts  at  the  time  of  committing  the  offence, -Sec- 
tion l8l(4)ofthe  Criminal  Pi-ocedu re  Code,  1898,  did  not  give  jtiFis- 
diction  to  the  British  Courts,  no  consequence  having  ensued  in  British 
India  within  the  meaning  of  Section  ^179,  and  no  offence  having  been 
committed    iu  British,  territoiy. 
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No. 


Reg  V.  Pirtai  {X  Bom.  H.  C.  E.,  356),  Tloda  and  others  v.  Empress 
(oO  P.  B.,  1889,  Cr.),  and  Ihraliimand  others  v.  Queen-Empress  (7 
P.  P.,  1894,  Cr.)  referred  to.  Jaimal  Singh  and  anotheii  v.  Qdeen- 
Empkess  ...         ,         ,         ^,,         1 

Section  190. 

Junsdldinn — Cogmzance  taJcen  by  a  2nd  class  Mnghirate  upon  Itis 
nint  knowledge  of  a  non-cngnizoUe  offence. — T1eld,i\m.ia.  2nd  class  Ma - 
jviistrate  cannot  institute  proceedings  under  Section  190  (1)  (c)  of  the 
Code  of  Criminal  Procedure  upon  his  own  knowledge  or  suspicion. 
The  Punjab  Government  Notification  No.  99,  dated  3rd  February 
1883,  only  invests  Magistrates  of  the  1st  and  2nd  classes  with  power 
to  take  cognizance  of  offences  upon  information  and  not  on  their  own 
knowledge  or  suspicion.  Piyabe  Lal  and  others  r.  The  Emperor  of 
Indu  20 

Section  195. 

1.  And  i*iQ-w-8ancUtn  to  prosecute  by  a  Court  on  its  own  moti<>:i — 
Complaint. 

See  Sanction  for  prosecution^  No.  2. 

2.  Sanction  to  prosecute — Subordination  of  Courts — Poicer  of  District 
Mogistrute  to  revoke  sanction  granted  by  Magistrate  of  the  l$t  class-" 
Contradictory  statements  made  before  two  different  Courts  not  subordinate 
to  each  other— Power  to  give  sanction  —  Penal  Code,  Section  193. — Held, 
that  for  the  purposes  of  Section  195,  Criminal  Procedure  Code,  a 
Magistrate  of  the  Isfc  class  is  subordinate  to  the  District  Magistrate, 
who  has  jurisdiction  to  revoke  a  sanction  granted  by  a  1st  class 
Magistrate. 

Held,  also,  that  where  the  accused  made  contradictory  statements  in 
the  Courts  of  a  1st  claes  Magistrate  and  of  an  Honorary  Magistrate, 
the  sanction  granted  by  the  former  was  unauthorised,  as  the  Court  of 
the  latter  was  not  subordinate  to  his  Court. 

Semble. — The  Court  competent  to  grant  sanction  under  such  circum- 
stances is  the  Court  to  which  both  the  Courts  in  which  the  contradic- 
tory statements  were  made  are  subordinate. 

Waryam  v.  Amir  and  others  (10  P.  li.,  1894,  Cr.)  explained,  and 
Plana  Singh  v.  The  Empress  (25  P.  P.,  1889,  Cr.),  followed.  Sobha 
Singh  v.  Lal  Chand  ...         , , ,„        30 

Section  233. 

And  Sections  2.34,  2.39  and  5^7— Distinct  offences— Effect  of  joint 
trial  for  distinct  offences  17%  the  same  proceeding — Irregularity. —  Where 
three  accused.  A.,  B.  and  C,  were  at  one  and  the  same  trial  tried  for 
three  dacoities  committed  during  the  course  of  a  single  day,  and  C.  in 
.  4iddition  with  rescuing  a  prisoner  from  the  custody  of  the  police,  and 
with  the  murder  of  a  con.sta1ble,  and  with  taking  part  in  the  dacoity 
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CRDFINAL  PROCEDURE  CODE,  l89S-contd. 

in  wliicli  the  constable  was  murdered.  Held,  that  as  the  charges 
were  kept  separate,  and  the  opinions  of  the  assessors  were  separate]}^ 
recorded  on  the  charges  which  affected  'C.  only,  and  those  which 
affected  all  the  prisoners,  they  were  not  prejudiced  by  the  pi'oceduro 
adopted,  and  that  that  procedure  did  not  occasion  a  failure  of  justice, 
the  joint  trial,  though  an  irregularity,  was  cured  by  Section  537,  and 
would  not  necessitate  setting  aside  the  trial  and.  convictions. 

Queen-Empress  v.  -Kutti  (L  L.  B.,  XI  Mad.,  411).  In  the  matter  of 
Tnchmi  Naram  (I.  L.  B.,  XIV  Cole,  128),  Qiieen-'Einpvess  v.  Chandi 
Singh  (I.  L.  li  ,  XIV  Cole,  395),  Queen-l^mpress  v.  Fakirapa  (I.  L.  R., 
XV  Bom.,  491),  Qtieen- Empress  y.  Mnlna  (I.  L.  B,  XIV  All.,  .502), 
Q.uee7i-E mpress  v.  Chandra  Bhniya  (J.  L.  B.,  XX  Gale,  537)  and  Jung  v. 
Qnepn-Empress  (5  P.  B.,  1900),  referred  to.  Mamux  v.  Queex- 
Empress         7 

Section  250. 

Compensation — Sanctii.n  to  prosecute  and  award  of  compensation. 
See  Comptenmtion  in  Criminal  Cases. 

Section  389. 

Pardon — Withdrawal  of  pardon — Authority  of  committing  Magistrate 
to  withdraw  pardon  legally  tendered  by  a  District  Magistrate. 

See  Pardon. 
Section  395. 

1.  Whipping — Sentence  of  imprisonment  in  lieu  of  wliipjiing — Powers 
rf  Magistrate. — Held,  that  a  Magistrate  cannot  revise  his  order  under 
Section  395  (I)  of  the  Code  of  Criminal  Px'ocoduro  and  pass  a  sentence 
oF  imprisonment  in  lieu  of  whipping,  when  the  prisoner  is  found  to  l)e 
unfit  to  nndergo  such  sentence,  if  the  aggregate  of  such  sulistitut-ed 
term,  together  with  the  original  term  awarded  by  him,  is  in  excess  of 
the  maximum  which  he  was  competent  to  inflict. 

Qncen-Hmpress  v.  Bam  Baran  Singh  (I.  L.  B.,  XXI  All,  25), 
followed.     Crown  r.  Barkat  Am II 

2.  Sentence  of  imprisonment  in  lieu  of  ^chipping— Power  of  District 
magistrate  to  revise  the  sentence  of  whipping  -passed  by  1st  class  Magis- 
Irate  of  his  district. — Held,  that  the  woi'ds  "  the  Court  which  passed  the 
sentence"  in  Section  395  of  the  Code  of  Criminal  J*roceduro  do  not 
mean  the  same  officer  who  inflicted  the  punishment  of  whipping 
<))'iginally,  and  that  in  the  absence  of  the  ofiicer  who  passed  the 
oiiginal  sentence,  the  District  Magistrate  can  be  held  to  be  the 
Court  which  passed   the  sentence." 

The  Empress  v.  Chetn  (10  P.  K,  1889,  Cr.)  referred  to.  Choajjc  v. 
The  Empkhou  m  I.mpia       .„        ,„        ...         ,. ...         33 
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UKIAJINAL  PROCEDURE  CODE,  l^^Q-contd. 

yECTlON  403  (o). 

Jle-triiil  of  a  person  convided  of  any  offence  causing  consequence  xchich 
lo(jdlicr  ifUk  such  act  comtitnie  a  different  offence. — Accused  was  tried 
for  voluntarily  causing  simple  hurt  and  convicted.  The  person  injured 
afterwards  died  from  the  i-esult  of  the  injuries  inflicted  upon  him  by 
the  accused. 

Held,  that  the  District  Magistmtc  might  i-e-open  the  case,  as  the 
conviction  for  simple  hurt  was  no  bar  to  a  commitment  and  subsecjucnt 
trial  for  an  ofFence  either  under  Section  302  or  301  of  the  Penal  Code 
in  which  the  death  of  the  deceased  forms  part  of  the  offence.  QLttN- 
Empeess  v.  Sarp.iland 

Section  408. 

xinil  Sectiou  35 — Conviction  at  one  trial  for  two  offences — Ff>ur  ijears' 
riyorous  imprisonment  for  each  o^ence,  but  the  sentence  ordered  to  run 
concurrently — Appeal  from  such  sentence  — Cause  of  appeal. 

See  Criminal  Procedure  Code,  1898,  Section  35. 
Section  437. 

Discharge  of  accused -^Farther  enquiry  —Notice  to  accused. — Held, 
that  a  further  enquiry  directed  under  Section  437,  Criminal  Procedure 
Code,  doss  not  in  all  cases  mean  a  taking  of  additional  evidence,  but 
may  bo  a  re-hearing  and  re-consideration  of  the  evidence  already  taken . 
But  in  cases  where  all  the  available  evidence  has  been  weighed,  and 
good  and  sufficient  reasons  given  for  discharge  such  direction  is  impro- 
per. 

Before  such  order  fjr  further  enquiry  is  passed  to  the  pi-ejudice  of 
an  accused  person  it  is  ordinarily  proper,  though  not  legally  neces- 
fciary,  that  he  should  be  calit'd  npon  to  show  cause  why  such  order 
should  not  be   passod. 

Sernhle. — The  Mngistrnte  directed  to  make  the  further  enquiry  may 
proceed  to  trial  if  he  considers  the  evidence  for  the  prosecution  taken 
by  him  sufficient  to  sustain  a  charge. 

Har  Das  Sanyal  v.  Saritulla  (/.  L.  R.,  XV  Cede,  608)  and  Jai  Ham 
V.  MuTihan  Lai  (8  P.  H.,  1900,  Cr.)   approved  and  followed.     DutLA 

AND  OTHERS  t?.  QCEKJi-EMPRKSS  

Section  488. 

Maintenance " Hn^ihand  having  a  second  wife. — Held,  that  mere  exist- 
ence of  a  CO- wife  with  whom  the  complainant  had  quarrels  or  want 
of  affection  for  her  or  greater  affection  for  the  CO- Avife  on  the  part  of 
the  husband  arc  not  sufficient  grounds  within  the  meaning  of  clause 
(3)  of  Sectiou  488  of  the  Code  of  Criminal  Procedure,  189S,  for  sepa- 
rate maintenance.     Ga.nda  Singh  v.  Mussammat  Atma  Devi       


No. 


U 


xt« 
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CRIMINAL  PROCEDURE  CODE,  1898— coucZr?.  "";;C- 

Skciion  o26. 

Personal  inspection  of  encroachment — Disqualification  of  Magistrate  to 
try  case. — Held,  that  a  personal  inspection  by  a  Magistrate  of  the 
locality  to  test  the  correctness  of  the  evidence  and  plans  which  may 
have  been  tiled  in  a  case  Avhich  he  is  trying  docs  not  disqualify  him 
from  hearing  and  deciding  it.  . 

Queen-Empress  v.  Manikam  (I.  L.  Ii.,XIXMad.,  263),  distinguished.j^vay 
In  re  Lalji  and  others  {L  L.  B.,  XIX  All,  302),  Mloyfed.    Crown  v.'     "^ 
Harsa  Singh  ...        13 

D 

DACOITY. 

Ducoity — Abetment  of— Penal  Oode,  Sections  109,  395  and  397. — 
Whei-e  the  abetment  of  daooity  charged  consisted  of  pointing  out  to 
the  dacoits  the  house  to  be  robbed  or  of  active  participation  in  planning 
the  dacoity  and  in  taking  charge  of  camels,  used  by  some  of  the  party, 
whilst  the  offence  was  being  committed,  the  abettors  should  be  chai-ged 
and  panished  under  Sections  j^-  of  the  Penal  Code  without  any  refer- 
ence to  Section  397,  which  is  applicable  only  to  those  who  actually 
commit  a  dacoity  in  which  one  of  the  acts  specified  therein  is  done. 

Qneen-Epipress  v.  Mahdblr  Tlwari  {I.  L,  R.,  XXI  AIL,  263),  and 
Queen-Empress  y.  Umrao  Singh  (I.  L.  R.,  XVI  AIL,  437)  followed. 
Chatar  Singh  and  others  v.  The  Emperor  op  India  ...  ...        15 

DYING  DECLARATION. 

Dying  Declaration — On  what  charges  admissible — Admissibility  of  dy- 
ing dfrclaratlon  where  the  dtath  of  another  person  is  the  subject  of  the 
charge— Evidence  Act,  1872,  Section  32  (I). — A  dying  declaration  is 
admissible  only  where  the  death  of  the  deceased  is  the  subject  of  the 
charge,  and  the  circumstances  of  the  death  are  the  subject  of  tlic  dying 
declaration  ;  and  the  statement  of  a  deceased  peraon  (who  did  not  him 
self   charge  the  accused   with  having   wounded  him)  to  the  effect   tha 


that 
lied   was  stabbed  by   the  accused,  isinad 
aiblc  under  the  provisions 


another  person   who  had  died   was  stabbed  by   the  accused,  is  inadmis- 
"  '       of  Section  32  (1)  of  the  Evidence  Act. 


Kingy.  Mead  (2   B.  and  C,  605)  and  llcgina  v.  Uind  (8  Cox.,  300), 
followed.     Fakir  v.  The  Emtress ...         17 


£. 


EVIDENCE  ACT,  1872. 
Section  30. 


Confesiinn  of  co-accused — .Toint  trial.— Held,  that  a  prisoner  who  had 
escaped  from  custody  during  trial,  but  before  chai-gc,  and  has  been 
tried  scpai'ately  after  I'e-arrest,  cannot  be  said  to  have  been  ti'ied  jointly 
with  one  whose  trial,  from  a  stage  prior  to  the  charge,  was  separate, 
by  reason  of  the  escape  from  custody,  and  that  the  confession  of  the 
co-accused,  who  was  tirst  tried,  was  inadmissible  against  the  prisoner, 
the  trial  not  having  been  joint.    Hassan  alias  Kaun  r.  The  Empebob,.,        JJU 
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EVIDENCE  ACT,  lS72—concld. 

Section  32. 

Dying  declarjiion  —0)i  lohat  charges  admissible  —  Adimssihility  of 
dying  declaration  when  the  death  of  anuthsr  person  is  the  subject  of  the 
chftrge. 

See  Dying  Declaration, 
EXCISE  ACT,  1896. 

Section  3(1)  {i). 

Spirit — Joint  ^J05se6>"('o»i  of  father  and  son — Mixture  of  spirit  and 
lahan. — Tii  a  case  where  1  ser  11  j  chittachs  of  liquor,  being  a  mixture 
of  spint  and  lahan,  was  found  in  the  house  of  the  accused,  in  which 
house  his  son  also  resided,  and  where  it  was  impossible  to  say  how 
much  lahan  was  mixed  with  the  spirit  owing  to  an  accident  in  distilla- 
tion. Held,  that  the  .  accused  had  rightly  been  convicted  by  the  Magis- 
trate. In  the  absence  of  proof  of  a  joint  possession,  the  possession 
nmst  be  deemed  to  be  that  of  the  accused,  the  owner  of  the  house,  the 
presence  of  a  son  making  no  difference,  as  it  was  not  proved  that  the 
son  had  joined  in  the  purchase,  or  that  the  liquor  had  been  held  jointly 
Avith  him,  and  that  the  whole  of  the  liquor  was  countiy  spirit  within 
the  definition  of  Section  3  (1)  (i)  of  the  Excise  .Act,  the  fact  oi  lahan 
being  mixed  with  it  making  no  diiference,  as  the  whole  was  liquor  con- 
taining alcohol  obtained  by   distillation. 

Queen-Empress  v.  Salaru  (13  P.  7?.,  1897,  ('r.)  followed.  Qceen-Em- 
PRESS  Z7.  Wazir  SlXCill  ...         ...         10 

Section  36. 

And  Sections  .45  anl  bl  '•Court  lusting  cnguizancerf  the  offence. if 
working  an  illicit  f-till  on  a  police  chalan — Absence  of  complaint  or  re- 
port by  Collector  or  Excise  Officer. — -Held,  that  a  Magistrate  can  take 
cognizance  of  the  offence  of  working  an  illicit  still  on  the  report  or 
chulon  of  a  Deputy  Inspector  of  Police,  who  is  an  Excise  Officer  under 
Punjab  Govei'nment  Notification  No.  735^,  dated  26th  Mai'ch  1885, 
which  Notification  under  Section  2  (2)  of  the  Excise  Act  of  1896  is 
still  in  force,  the  police  chalan  being  undci"  Section  190(6)  of  tlie 
Code  of  Criminal  Procedux'e ;  a  police  report  of  facts  constituting  an 
offence. 

Queen-Empress  v.  Ghet  Singh  (22  P.  It.,  1900,  Cr.),  Chatra  v.  Queen- 
Empress  (15  P.  2?.,  1887,  Cr.)  and  Deva  Singh  v.  Queen-Empress  (4i 
P.  B.,  1893,  Cr.),  followed.  Pirag  v.  Queen-Empress  (9  P.  IL,  1897, 
Cr.)  distinguished.    Qoeen-Empress  v.  Sundar  Singh  and  others        ,„  8 

FALSE  EVID^CE. 

•'^^^\:  F. 

Perjury— (lontradictory  statements  by  witness— Penal  Code,  Section 
l'9o.— Whore  the  statements  of  an  ,  uninterested  and  ignorant  witness 
were  in  main  to  the  same  effect  and  thq  contradiction  was  only  iu 
detail  and  were  on  the  view  as  taken  by  the  Session  Judge  it  was 
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FALSE  EVIDENCE— concld. 


No. 


apparent  that  the  latter  statement  was  a  reversion  to  the  truth  ivom 
an  original  false  statement,  held,  that  ordinarily  it  would  be  inadvis- 
able to  order  a  prosecution  for  perjury  undar  such  circumstances  as  it 
compels  a  witness  to  adhere  to  his  oiiginal  lie  under  penalty  of  a 
prosecution  if  he  tells  the  truth. 

Santa  SingJiv.  Queen-Empress   (3   P.   E.,  1899,   Cr.)  cited.    Dad   v. 
The  Empeeor  ... ...        21 

FORGERY. 

Using   as  genuine   a  forged  docmneni — "Punishment  hotJt  for  forgii/g  a 
document  and  for  using  it  as  genuine. 
See  Penal  -Code,  Section  4^Q. 

FURTHER  ENQUIRY. 

Discharge  of  accused— Further  enqtiiry— Notice  to  accused. 
See  Criminal  Procedure  Code,  1898,    Section  -l^?. 

a 

GOOD  BEHAVIOUR— SECURITY  FOR. 

See  Criminal  Procedure  Code,  Section  1 10. 
GRIEVOUS  HURT. 

1 .  Separate  sentences  for  rioting  and  grievous  hurt. 
See  Penal  Code,  Section  7 1 . 

2.  "  Cannes  grievous  hurt,''  meaning  of. 
See  Penal  Code,  Section  397. 

3.  liobbery— Commission  of  grievoiis  hurt  in    the  course  of  a  robbery 

Penal  Code,  Sections  39-±  and  S[)7. —Held,  that  the  offeucu  of  voluntarily 
causing  hurt  of  either  description  in  committing  or  attempting  to  com- 
mit robbery  is  punishable  under  Section  394=  of  the  Penal  Code,  Section 
397  being  merely  a  i-ider  to  Section  394,  with  reference  to  cases  in 
which  the  hurt  committed  is  grievous.  Queen-Empress  v.  Mahahlr 
Tiwari  (L  L.  R,  XXI  All,  2(53)  followed.  Ckowk  v.  Mona  alias 
J^OHARA  

H. 

HOUSE  TRESPASS. 

Sec  Penal  Code,  Section  457. 

I. 

IRREGULARITY. 

^Effect  of  Joint  trial  for  diBtinct  offences  in  the  same  proceeding . 
See  Criminal  Procedure  Code,  Section  233, 


IG 
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JURLSDICTION. 

1.  .Jarisfliction  of  HpfciaX  Magistrate  appointed  under  tJie  provision 
of  St'cfion  14  of  the  Code  of  Criminal   Procodnre — Meaning  oj  local  area. 

—  I\i)'firt  iif  itmls^ion  to  dpfiuo  area  in  the  Notification. 

See  Criminal  Procedure  Code,    1898,   Section  14. 

2.  Conviction  at  one  trial  for  two  offences— Four  years'  ngorovs 
imprisonment  for  each  offence^  but  the  sentences  ordered  to  run  otK^ur- 
rently — Appeal  from  such  sentences — Course  of  appeal. 

See    Criminal  Procedure  Code,  1898,   Section  35. 

3.  Security  for  good  behaviour — Jurisdiction  of  Magistrate  to  require 
from  a  person  not  residing  irithin  his  jurisdiction. 

See  Criminal  Procedure  Code,  1898,  Section  110.      ' 

4  Jurif diction  of  British  Indian  Courts — Foreign  suhfecis — Offence 
of  liidnapping  com,mitted  in  Foreign  Territrry. 

See  CrimiHal  Procedure  Code,  1898,  Section   181  (4). 

K. 

KIDNAPPING. 

Offence  of  liidnapping  committtd  in  Foreign  Territory — Foreign 
subjects — British   In/linn  Courts  — Jurisdiction. 

See  Criminal  Procedure  Cede,  1898,  Sfction    181  (4). 

L. 

LOCAL  AREA. 

Meaning  of — Jurisdiction  of  Special  Magistrate  appointed  under  the 
provisions  of  Section  14i  of  the  Code  of  Criminal  Procedure,  1898 — Fffect 
of  omission  to  define  area  in  the  Notification. 

See  Criminal  Procedure  Code,  1898,  Section  14. 

M 

MAGISTRATE. 

Personal  inspection  of  encroachment — Disqualification  of  Magistrate  to 
I  rij  case. 

See  Criminal  Procedure  Code.  1898,  Section   520. 
MAINTENANCE. 

See   Criminal  Procedure  Code,    1898,  Section  488. 
MUNICIPAL  COMMITTEE. 

Building  a   house    tvithout    receiving  any   order  from    the   Municipal 
Committee  after  six  weeks  of  the  receipt  of  a  valid  notice  under  snh-section 
{\)  of  Section  92  of  the  Punjab  Mu7iicipal  Act. 
f>ee  Punjab  Municipal  Act,  1891,  Section  92, 


No. 
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p. 

PARDON. 

Pardon — Withdraical  of  pardon — Authority  of  Committing  Magistrate 
to  withdratu  pardon  hgally  tendtred  hy  a  District  Magistrate — Criminal 
Procedicrc  Code,  ]898,  Section  3J^9. — Held,  that  a.  Magistrate  of  the 
1st  Class  inqainng  into  an  ofFence  is  not  competent  to  withdraw  a 
pardon  tendered  by  a  superior  authority  ;  the  withdrawal  should 
emanate  from  the  authority  which  granted  the  pardon. 

Qneen-Empress  v.  Manich  Chnndi\i  Sarkar  (I.  L.  Jt.,  XXFl^  Oalc, 
492)  followed.    Ckowx  v.  Manna  Sincui  and  AxoinER 


No. 


19 


PENAL  CODE. 

Skction  o. 

See  Criminal  Procedtne  Code,  1898.  Section  181  (4). 

Section  59. 

Transportation  instead  of  imprisonment,  in  what  cases  aU'ardable.'—The 
District  Magistrate,  having  convicted  the  prisoner  for  offences  under 
Sections  .376  and  866  of  the  Penal  Code,  sentenced  Mm  to  rigorous 
imprisonment  for  seven  and  thi'ee  yeai's  and  converted  the  two  sen- 
tences into  one  of  transportation  for  ten  years  under  Section  .59  of  the 
Penal  Code. 

EeJd,  that  the  general  sentence  of  transportation  was  illegal.  To 
bring  Section  59  of  the  Penal  Code  into  operation  the  punishment 
awarded  in  each  offence  alone  must  be  not  less  than  seven  years' 
imprisonment. 

Queen  v.  Shonaullah  (5  W.  ft.,  44,  Cr.),  Qveen  v.  Oour  Chnnder  Roy 
(8  W.  R.,  2,  Cr.),  and  The  Crown  v.  Sunda  (6.3  P.  B.,  1866,  Cr.), 
cited.    Salak  Bakhsh  v.  The  Emperor     27 

Section  71. 

And  Sections  147,  149  and  325 — Itlnting — Grievous  hurt— Separate 
sentences — O^encc  made  up  of  several  offences. — Held,  that  separate 
sentences  for  the  offence  of  rioting  and  grievous  hurt  cannot  be  legally 
imposed  upon  a  member  of  an  unlawful  assembly  where  the  offence  of 
rioting  was  not  itself  complete  until  the  grievous  hui-t  was  actually 
inflicted,  that  is  to  say  where  the  causing  of  the  hurt  was  itself  the 
form  of  force  or  violence  which  constituted  the  offence  of  rioting. 
Similarly,  separate  sentences  cannot  be  awarded  where  the  first  clause 
of  Section  71  of  the  Penal  Code  applies,  and  the  offence  committed  i.s 
made  up  of  parts — any  of  which  part  is  itself  an  offence,  but  they  can 
be  legally  awarded  where  distinct  offences  not  made  up  of  parts  are 
proved  to  have  been  committed  by  one  member  of  an  unlawful  assembly 
in  prosecution  of  the  common  object  of  that  assembly,  or  where  the 
members  of  it  know  that  such  offences  were  likely  to  l^  committed  in 
prosecution  of  that  object. 

Nilmony  PodJar  and  others  v.  (^aeen-Emjn-e.xs  (J.  L.  R.,  XVI  Calc, 
442)  referred  to.     Bhaowan  Singh  and  others  v.  (^ijkkn-Empre.ss        .,.  4 
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PENAL  CODE- co»if?. 

Section  80.  x 

And  Sections  99  and  ]Ol^Puhlic  servant  in  the  execution  of  ht^%uty 
.  as  suc/i — Arrest  icith  sufficient  autJiority — Assault  on  public  servant  mak- 
■  ing  arrest — Right  of  private  defence. — Held,  that  the  accused,  who  was  a 
public  servant  acting  in  the  execution  of  his  duty  and  who  had  had 
his  conveyance  stopped  by  a  number  of  camel  drivers  whose  camels 
were  trespassing  on  the  canal  banks  belonging  to  Government,  and 
from  whose  custody  a  prisoner  who  had  been  hgally  arrested  was 
either  forcibly  rescued  or  enaljled  to  escape  thiough  tlie  action  of  the 
accused  and  who  ^lad  good  reason  to  apprehend  personal  violence  and 
who  thereupon  discharged  bis  gun  either  accidentally,  or  to  secure 
his  own  safety  fired  without  taking  careful  aim  at  his  assailants,  and  in 
doing  so  woanded  one  of  them,  is  entitled  to  an  acquittal.  In  the  one 
case  there  would  be  no  offeijce  at  all,  and  in  the  other  the  accused 
could  come  within  the  purview  of  Section  101  of  the  Penal  Code. 
Held,  also,  that  charges  should  be  drawn  up  only  with  i-eference  to  the 
offence  disclosed,  and  tliat  it  is  not  pi-oper  for  a  Magistrate  to  consider 
whether  the  framing  of  a  certain  charge  Avill  or  will  not  render  com- 
mittal to  the  Sessious  Court  necessary,  //eld,  further,  that  convictions 
can  only.be  based  on  evidence  actually  before  the  Court,  and  cannot 
be  supported  by  consideration  of  what  it  is  believed  witnesses  could 
,    have  stated  or  ought  to  have  testified  to.    Mdkerji  v.  Qdeen-Empress  ... 

Section  99. 

See  Penal  Code,  Section  80. 
Section  101. 

See  Section  80. 
Section  109. 

Abetment  of  dacoity. 

See  Dacoity. 
Section  147. 

See  Penal  Code,  Section  71. 
Section  149. 

See  Penal  Code,  Section  71. 
Si  CTioN  193. 

1.  Sanction  to  prosecute — Contradictory  statements   made-  hefwe   two 
different  Courts  n^t  suhordivnte  to  each  other — Poicer  to  give  .sanction. 

See  Grtmiual  Procedure  Code,  ]S9S,  Sprtinn\9^. 

2.  Contradictory  stitements  by  vitness — Perjury. 
Se&  False  Evidence. 


No. 
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PENAL  COD^—contd. 

Section  325. 

See  Penal  Code,  Section  71. 

Section  394. 

Commission  of  grievous  hurt  in  the  course  of  a  ruhbery. 
See  Grievous  Hurt,  No.  3. 

Suction  395. 

Abetment  of  dacoity. 
See  Dacoity. 

Section  397. 

1.  Abetment  of  dacoity. 

See  Dacoity. 

2.  Commission  oj  grievons  hurt  in  the  conrsp  of  a.  robbery. 
See  Grievous  Burt,  No.  3.  " 

3.  "  Causes  grievous  hurt,"  meaning  of. — A.  fractured  one  of  the 
arms  of  B.  by  striking  one  or  two  blows  with  a  stick  and  thereby  causing- 
B.  to  fall  to  the  ground,  his  object  being  to  steal  the  pony  on  which  B. 
was  riding.  After  B.  had  fallen  to  the  ground  A.  attempted  to  mount, 
and  ride  off,  on  the  pony,  and  was  only  prevented  from  doing  so  by 
the  girth  of  the  pony's  saddle  breaking.  Held,  that  whether  the 
fracture  of  the  arm  was  caused  by  a  blow  or  the  fall  to  the  ground, 
inasmuch  as  the  appellant  caused  the  fracture  by  an  act  done  in  fur- 
therance of  his  intention  to  steal  the  pony,  and  that  act  was  in  itself  an 
offence.  Section  397  of  the  Penal  Code  was  applicable.  It  is  immaten'al 
whether  the  hurt  which  ho  intended  to  cause  or  knew  himself  to  be 
likely  to  cause  was  or  was  not  grievous  hurt.  Hurt,  aTiounting  to 
grievous  hurt,  was  caused  by  an  act,  in  itself  an  offence,  done  in 
fni"therance  of  the  intention  to  rob  and  at  the  time  of  committing  robbery. 
Harnaman  v.  Qdeen-Emprpss  

Sbotion  406, 

Criminal  breach  of  trust  by  banker — Refusal  to  pay  the  money  due  to 
custom,er  on  ace  unt  <f  losses  sustained  in  business.  —  Held,  that  where 
the  relation  between  the  parties  was  that  of  banker  and  customer, 
which  is  in  law  that  of  debtor  and  creditor,  the  monies  due  to  the 
customer  were  due  simply  as  debts,  and  were  fully  at  the  disposal  of  the 
banker,  and  the  latter  in  using  them  for  his  own  purposes  committed 
no  breach  of  trust  in  a  criminal  sense. 

Chandu  v.  Chanda  Mai  and  another  (95,  P.  Tt.,  1885),  cited.  Radshan 
Bai  AMD  OTHERS  V.  The  Empekos     
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PENAL  CO  DB—cowcZ(^. 

Skction  457. 

And  Section  498 — House  trespass  by  night— Intentinn — Ghariie — IPalse 
statement  iu  charge  in  order  to  hide  the  real  o^ence.  —  Wliere  a  chai'ge  is 
made  of  an  offence  under  Section  457  with  intent  to  commit  theft, 
and  the  Court  finds  that  such  statement  was  made  to  hide  tlie  real 
offence  which  was  one  under  Section  498,  it  should  be  very  chary  of 
convicting,  especially  if  the  prosecution  had  not  alleged  an  offence  of 
that  nature  and  the  accused  has  had  no  fair  chance  of  meeting  such  a 
charge. — Saruian  v.  The  Empress  (41,  P.  li.,  1882,  Cr.),  cited.  Mangal 
Singh  v.  The  Emperor        31 

Section  466. 

And  Section  471 — Forgery — Using  as  genuine  a  forged  document — 
Pimishment  both  for  forging  a  document  and  for  using  it  as  gemdue. — Held, 
that  the  conviction,  under  Section  471  of  the  Penal  Code  of  a  person 
convicted  in  respect  of  the  same  document  under  Section  |§f 
cannot  stand.  It  is  immaterial  that  the  latter  conviction  is  under 
Section  109  and  Section  466,  not  under  Section  466  alone,  and  an 
abettor  of  forgery  cannot  be  punished  under  both  sections  any  more 
than  the  forger  can  be  so  punished.  He  may  be  punished  as  if  he 
were  the  forger. 

Queen-Empress  v.  Umrao  Singh  {I.  L.  li.,  XXIII  All,  84:),  ciUid. 
MoKAND  Lal  v.. The  Emperou        26 

Section  471. 

See  Penal  Code,  Section  466. 
Section  498. 

See  Penal  Code,  Section  457. 
PERJURY. 

See  False  Evidence. 

POSSESSION. 

Spirit— Joint  possession  of  father  and  son. 
See  Excise  Act,  1896,  Section  3. 

PRIVATE  DEFENCE,  RIGHT  OF. 

Sec  Penal  Gode,  Section  80. 

PUNJAB  MUNICIPAL  ACT,  1891. 
Section  92. 

1 .  Building  a  house  witJwiit  receiving  any  order  from  the  Mtmicipal 
Committee — Notice  under  sub-section  (1)  of  Section  92. — Held  that 
where  a  Municipal  Committee  failed  to  pass  any  order  within 
six  weeks  after  the  receipt  of  a  valid  notice  under  sub-section 
(1)  of  Section  92  of  the  Punjab  Municipal  Act,  the  accused  was  war- 
ranted under  sub-section  (5)  of  that  section  to  build  his  house,  and 
must  be  deemed  to  have  obtained  the  necessary  sanction.  Aya  Ram  v. 
Queen-Empress  ... .,,  '  o 
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RECOGNIZANCE  TO  KEEP  PEACE. 

Criminal  Procedure  Code,  1898,  Section  106-^Recognizance  to  keep 
pencer^Stage  of  proceeding fi  of  loJiicli  oi'der  should  he  passed. — A  second 
Class  Magistrate  found  the  accused  guilty  of  assault  and  sentenced 
them  to  a  fine  of  Rs.  10  eacli,  or  simple  imprisonment  for  one  month, 
provided  that  the  sentencft  should  not  be  carried  out  in  the  event  of 
the  convicted  persons  being  bonnd  over  to  keep  the  peace  by  the 
District  Magistrate  to  -whom  he  referred  the  case.  The  District 
Magistrate  thereupon  ordered  the  accnsed  to  fnrnish.  security  of 
Rs.    100  for  a  period  of  six  months,  and  remitted  the  fine. 

ffeld,  that  the  order  of  the  District  Magistrate  to  furnish  security  for 
keeping  the  peace  was  bad  in  law,  inasmuch  as  it  is  a  condition  prece- 
dent to  such  an>  order  that  it  should  be  made  at  the  time  of  passing 
sentence  by  tlic  original  Court  or  by  the  Magistrate  of  the  District 
or  on  confirmation  by  the  latter  as  an  Appellate  Court,  of  at  least  part 
of  the  sentence.     Crown  v.  Nuba  and  others     ...          ...  ...         ...         22 

RE-TRIAL. 

Re-trial  of  a  person  convicted  of  nny  offence  causing  consegnence  which 
together  with  such  act  constitute  a  different  offence. 

See  Orimtnal  Procedure  Code,  1898,  Section.  403  (8). 

RIOTING. 

Separate  sentences  for  rioHng  and  grievous  hurt. 

See  Penal  Code,  Section  71. 

ROBBERY. 

Oommission  of  grievous  htirt  in  the  course  of  a  rohhery. 

See  Qrievous  Hurt. 

s. 

SANCTION  FOR  PROSECUTION. 

1.  Power  of  District  Magistrate  to  revoke  sanction  granted  bij  Magis- 
trate of  the  1st  Class  -  Contradictory  statements  made  lefore  tivo  different 
Courts  not  subordinate  to  each  other —Power  to  give  sanction. 

See  Criminal  Procedure  Code,  1898,  Section  195. 

2.  Sanction  to  prosecute — Criminal  Procedure  Code,  1898,  Sections 
195,  476 — Sanction  by  a  Court  upon  its  own  motion  —  Complaint. — Under 
the  provisions  of  Section  195  of  the  Criminal  Procedure  Code  a  Court 
may  cither  sanction  the  institution  of  criminal  proceedings  by  a  pri- 
vate individual  or  may  itself  prefer  a  complaint  the  procedure  for 
preferring  which  is  laid  down  in  Section  476  of  the  Code  ;  therefore 
whore  during  the  hearing  of  a  Civil  case  the  petitioner  filed  a  certificate 
signed  by  a  Civil  Surgeon  to  prove  bis  age,  the   Court  believing   the 
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SANCTION  FOR  PROSBCUTION-cowgR 

certificate  to  have  been  tampered  with  recorded  a  sanction  under 
Section  195  of  the  Criminal  Pi'ocedure  Code  on  its  own  motion,  as  it 
suspected  that  either  tic  offence  of  forgery  (Section  463)  or  that  of 
using  as  genuine  a  forged  document  (Section  471),  Indian  Penal  Code, 
had  been  committed- 

Held,  that  the  sanction  was  bad  in  law,  as  it  had  not  been  granted 
to  a  private  prosecutor,  nor  had  the  procedure  laid  down  in  Section 
476  been  adopted. 

Queen-Empress  v.  Rachappa  and  Irappa  (/.  L.  li.,  XIII  Bom,,  109), 
cited.     Atma  Ham  t'.  Tuk  Kmperou  23 

SECURITY  FOR  GOOD  BEHAVIOUR. 

1.  Jurisdiction  of  Miiyistrate  to  require  from  a  persnu  not  residing 
ivithin  his  jurisdicti'^n. 

See  Griminal  Procedure  Code,  1898,  Section  llU. 

2.  A7Hoti''t  of  secui  ity  —  Consideration  in  fixing. 

See  Griminal  Procedure  Code,   1898,  Section  118. 
SENTENCE. 

1.  Sentence  of  imprisonment  in  lieu  of  whipping — Power  of  District 
Magislraie  to  revise  tlie  sentence  of  lohipping  passed  by  a  \st  class  May  is- 
trate  of  his  District. 

See  Griminal  Procedure  G)de,  1898,  Section 'S95. 

2.  Separate  sentences  Jor  rioting  and  grievous  hurt  -  O^^ence  made  up 
of  several  offences. 

See  Penal  Gode,  Section  71. 

w. 

WHIPPING. 

Sentence  of  imprisonment  in  lieu  of  whipping — Poivers  of  Magistrate, 
See  Griminal  Procedure  Gode,  Section  395. 
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CRIMINAL  JUDGMENTS. 


No.  1. 

Before  Mr.  Justice  Clarh,  Chief  Judge,  and  Mr.  Justice,  Harris. 

JAIMAL  SINGH  AND  ANOTHRR, -PETITIONERS, 

Versus  ^  Revision  Side. 

THE  EMPRESS —RESPONDENT. 

Criminal  Revision  No.  883  of  1900. 

Criminil  Procedure  Code,  1898,  Section  181  (4)—  Penal  Code,  Section  3  — 
Jurisdiction — British  Indian  Courts  — Foreign  subjects  — Offence  of  kidnapping 
commuted  in  Foreign  Territory. 

Where  a  foreign  sabject  who  had  enticed  away  a  girl  from  the 
protection  of  her  husband  in  a  Foreign  State,  and  when  conveying  her 
by  rail  to  another  Foreign  State  was  found  and  arrested  at  a  Railway 
Station  in  British  territory,  was  tried  and  convicted  of  kidnapping  under 
Section  303  of  the  Indian  Penal  Code  by  a  British  Court. 

Held,  that  the  act  of  kidnapping  not  being  a  continuing  offence  was 
complete  outside  British  India,  and  that  the  accused  not  being  amenable 
to  the  British  Courts  at  the  time  of  committing  the  o£fenc«,  Section  181  (4) 
of  the  Criminal  Procedure  Code,  1893,  did  not  give  jurisdiction  to  the 
BritiHh  Courts,  no  consequence  having  ensued  in  British  India  Avithin 
the  meaning  of  Section  179,  and  no  offence  having  been  committed  in 
British  territory. 

Reg  V.  Pirtai  ('),  Roda  and  others  v.  Einprens  (*)  and  Ibrahim  and 
otJiers  V.  Qneen-Empress  (•')  referred  to. 

Petition  for  revision  of  the  order  of  W.  G  Benouf,  Esquire, 
8essio7is  Judge,  Ferozepore  Division,  dated  14^^  Maij  1900. 

The  judgment  of  the  Conrt  was  delivered  by 

Harri?,  J.— The  petitioners  are  sabjects  of  the  Native    State    22f»'J  Or/r,  1900. 
of  Faridkot. 

It  has  been  found  that  a  girl  under  16  years  of  age  was 
enticed  or  taken  away  in  the  Faridkot  State  from  the  lawful 
guardianship  of  her  husband,  by  the  petitioners,  and  was  found 
being  conveyed  by  them  by  rail  from  that  State  to  a  station  in 
the  Native    State   of   Bahawalpur,   at  the  Railway   Station  of 


(')  10,  Bom.,  H.  C.  R.,  35G.  (^)  30,  P.  R.,  1889,  Cr. 

(3)  7,  P.  R.,  1894,  Cr. 
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Abohar  in  British  territory.  The  petitioners  were  tried  and 
convicted  of  kidnapping  and  sentenced  under  Section  363, 
Indian  Penal  Code,  by  a  British  Court. 

The  appeal  was  dismissed  by  the  Sessions  Judge,  and  on 
revision  being  applied  for  the  question  of  jurisdiction  is 
raised. 

That  question  was  raised  both  at  the  trial  and  in  appeal 
before  the  Sessions  Judge. 

The  Courts  below  were  of  opinion  that  Section  181  (4), 
Criminal  Procedure  Code,  gave  thern  jurisdiction. 

The  question  arises  whether,  and  how  far  Section  161, 
Criminal  Procedure  Code,  is  applicable  to  foreigncrp. 

Section  181  (4)  of  tlic  Criminal  Procedure  Code  I'uns  as 
follows :  — 

"  The  offence  of  kidnapping  or  abduction  may  bo  inquired 
"  into  or  tried  by  a  Court  within  the  local  limits  of  whose 
"jurisdiction  the  person  kidnapped  or  abducted  was  kidnapped 
"or  abducted  or  was  conveyed  or  concealed  or  detained." 

The  Criminal  Procedure  Code  (Section  ],  Act  V  of  1898) 
extends  ordinarily  to  Biitish  India  only. 

Section  2,  Indian  Penal  Code,  renders  every  person  liable 
to  punishment  for  an  olfence  under  that  Code  committed  in 
British  India.  "Every  person"  necessarily  include  foreigners. 
Section  3,  Indian  Penal  Code,  provides  for  oftertces  committed 
by  any  person  outside  British  Indin,  liable  to  be  tried  by  any 
law  passed  by  the  Indian  Legislature,  e.g  ,  under  the  Exti-a- 
dition  Act. 

It  appears  to  us  clear  that  Section  3,  Indian  Penal  Code, 
only  applies  to  the  case  of  a  person  who  at  the  time  of  com- 
mitting the  offence  charged  was  amenable  to  a  British  Court. 
{lie(j  V.  Fi'tai  ('),  ll'idu  and  othe's  v.  Empres  (-),  Ihrahtm  and 
others  v.  Queen- Kmpress  {^)  and  ]\Iayne's  Criminal  L'liv  uf  India, 
p.  269). 

In  this  case  the  act  of  kidnapping  charged  was  complete 
outside  British  India,  and  no  fresh  offence  was  committed  in 
British  India.  There  appears  to  have  been  no  concealment  or 
detention  at  Abohar  such  as  would  justify  a  conviction  under 
Section  368,  Indian  Penal  Code.  The  girl  seems  to  have  been  a 
willing  party  and  the  husband   averse    to   prosecution.     The 


(')  10,  Bom.,  U.  C.  B.,  350.  (^)  80,  P.  R.,  1889,  Cr. 

(=•)  7,P.R,  1894,  Cr. 
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words  "was  conveyed  "  in  Section  181  (4),  Criminal  Procedure 
Code,  do  not  import  any  separate  or  distinct  offence  where  the 
offence  of  kidnapping  was  complete  pi-evions  to  such  conveying. 

No  consequence  ensued  in  British  India  such  as  would 
brinof  the  case  witliin  Section  179,  Criminal  Procedare  Code, 
the  illustrations  to  that  .«ection  showing  the  consequence 
contemplated  to  be  some  consequence  "  modifying  or  completing 
"  the  act." 

The  act  of  kidnf.pping  was  complete  in  foreign  territory. 

Nor  was  the  offence  a  continuing  one  within  the  nicaninf 
of  Section  182,  Criminal  Procedure  Code,  as  the  offence  had  been 
committed  before  British  territory  was  reached. 

Thus  no  offence  was  committed  in  Briti.sh  India  and  the 
petitioners  at  the  time  of  committing  the  offence  of  kidnapping 
were  not  amenable  to  the  British  Courts. 

Had  the  petitioners  committed  an  offence  in  British 
India  they  would  have  been  triable  by  British  Courts.  A 
foreigner  found  in  dishonest  possession  in  British  India  of 
property  stolen  even  by  himself  in  a  Native  .State  is  triable  by 
a  British  Court  for  an  offence  under  Section  -ill,  Indian  Penal 
Code.  (Jiijir  AH  V.  Queen-Empress  (}).)  But  tliat  result  is  due  to 
the  definition  of  stolen  propeity  in  Section  410,  Indian  Penal 
Code,  and  to  the  operation  of  Section  2,  Indian  Penal  Code,  and 
not  to  Section  181  (3),  Criminal  Procedure  Code. 

We  think  that  subject  to  the  liability  of  a  foreigner  to  bo 
tried  for  an  offence  committed  by  him  in  British  India,  Section 
181,  Criminal  Procedure  Code,  has  no  application  to  foreigners, 
the  intention  of  the  section  being  evidently  to  provide  for  the 
case  of  an  offender  proceeding  from  one  local  jurisdiction  in 
British  India  to  another  in  British  India. 

There  is  thus  nothing  in  Section  181,  Criminal  Procedure 
Code,  which  contravenes  the  general  rule  of  international  law 
that  no  Court  has  jurisdiction  over  foreigners  in  respect  of 
offences  committed  in  a  Foreign  State.  Neither  the  Sessions 
Judge  nor  his'predeccssor  to  whose  judgment  in  a  like  case  the 
Sessions  Judge  has  referred,  appears  to  have  understood  the 
scope  of  the  section  in  question. 

We  quash  the  convictions  as  being  without  jurisdiction, 
and  direct  the  release  of  Jaimal  Singh  and  Bhan  Singh, 
petitioners. 

Revision  allowed, 
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No.  2. 

Bfifore  Mr.  Justice  Clark,  Chief  Judge,  and  Mr.  Justice  Harris. 
BULLA  AND  OTHERS,— PETITIONEJIS, 
Rkvision  Sii)k.  i^  Versus 

THE  EMPRESS, -RESPONDENT. 

Crimiual  Revision  No.  693  of  1900. 

Discharge  of  accused — Farther  enquiry — Notica  to  accused — Criminal 
Procedure  Code,  1898,  Section  437. 

Held,  tluit  a  further  enquiry  directed  under  Section  437,  Criminal 
Procedure  Code,  does  not  in  all  cases  mean  a  taking  of  additional  evidence, 
but  maybe  a  rehearing  and  re-consideration  of  the  evidence  already  taken. 
But  in  en ses  where  all  the  available  evidence  has  been  weighed,  nnd  good 
and  sufficient  reasons  given  for  discharge,  such  direction  is  improper. 

Before  such  order  for  further  enquiry  is  pnssed  to  the  prejudice  of  an 
accused  person  it  is  ordinarily  proper,  though  not  legally  necessary,  that 
he  should  be  called  upon  to  show  cause  why  such  order  should  not  be 
passed. 

Semlle  :  The  Magistrate  directed  to  make  the  further  enquiry  may 
proceed  to  trial  if  he  considers  the  evidence  for  the  prosecution  taken  by 
him  sufficient  to  sustain  a  charge. 

Ear  Dm  Sanijal  y.  Saritulla  (')  and  Jui  Ram  v.  Mukhan  Lai  (-), 
approved  and  followed. 

Petition  for  revision  of   the   order   of   T.  Millar,  Ei^quire,    District 
Magistrate,  Ferozepore,  dated  27th  March  J900. 
JaisLi  Ram,  for  petitioners. 
The  judgment  of  the  Court  was  delivered  by 

22ud  Octr.  1900.  Harris,  J.— This  is  a  petition  for  revision  of  the  order  of 

the  District  Magistrate,  Fcrozepore,  setting  aside  tlic  order  of  a 
Magistrate  discharging  the  petitioners  in  a  "warrant  case  and 
directing  a  re-hearing  of  the  case  by  another  Magistrate. 

Under  Section  437,  Criminal  Procedure  Code,  the  District 
Magistrate  may  direct  any  Magistrate  subordinate  to  him  to 
make  further  inquiry  into  the  case  of  any  accused  person  who 
has  been  discharged. 

It  is  rightly  contended  before  us  tliat  under  the  definition 
in  the  present  Criminal  Procedure  Code  (Act  V  of  1898,  Section 
4  (A;))  inquiry  does  not  include  trial. 

We  are  not,  however,  disposed  to  accede  to  the  further  con- 
tention that  even  if  on  further  enquiry  the  Magistrate  should 
think  the  evidence  sufficient  to  allow  him  to  proceed  to  charge 
and  try  the  accused  he  is  not  empowered  to  do   so,  but  should 

(')  /  L.  /?.,  XV  cJc,  608.  («)  8,  t.  R.,  1000,  Cr. 
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refer  the  matter  to  this  Court,  which  alone  has   power   in  such 
case  to  order  a  re-triaL 

We  can  find  no  authority  either  in  the  Criminal  Procedure 
Code  or  in  the  ruling  cited  {in  the  matter  df  Hari  Das  Sanyal 
and  others  v.  Saritulla  (^),  the  head-note  in  which  is  misleading 
on  the  point),  for  the  above  contention.  There  appears  to  us 
nothing  ii:  the  Code  showing  the  disability  of  the  Magistrate 
making  the  further  enquiry  to  proceed  to  trial  on  the  evidence 
before  him  if  he  considers  the  evidence  sufficient,  though  Sec- 
tion 437  provides  that  the  direction  of  the  superior  Court  is 
confined  to  ordering  the  further  enquiry.  We  do  not  consider 
in  the  absence  of  specific  enactment,  that  the  legislature  in- 
tended such  a  roundabout  procedure  as  is  suggested  by  the 
counsel   for  petitioners. 

We  have,  however,  found  it  unnecessary  to  definitely  decide 
the  above  point  as  the  order  of  the  District  Magistrate  seems 
to  us  to  be  bad  on  the  merits. 

It  is  further  ui'ged  tliat  before  passing  an  order  the  Dis- 
trict Mngistrate  should  liave  called  upon  the  petitioner  to  show 
cause.  The  weight  of  Muthority  is  in  favour  of  holding  notice 
not  to  be  legally  necessary  under  Section  437,  Criminal  Pro- 
cedure, though  ordinarily  it  is  proper  to  issue  notice  in  such 
cases.  That  is  also  our  opinion,  but  it  is  not  necessary  to 
discuss  the  point  as  we  have  heard  the  application  on  the 
merits.  Though  the  second  Magistrate  dealing  with  the  case 
had  charged  the  petitioners  previous  to  application  to  and 
stay  of  proceedings  by  this  Court,  we  do  not  consider  the  delay 
in  making  the  application  can  be  held  to  be  ground  for  non- 
interference with  the  District  Magistrate's  order. 

Agreeing  with  the  majority  of  the  Court  forming  the  Full 
Bench  in  Hari  Das  Sanyal  v.  Saritulla  (^),  we  think  that 
there  ai-e  cases  in  which  a  further  enquiry  directed  under 
Section  437,  Criminal  Procedure  Code,  may  be  a  re-hearing  and 
re-consideration  of  the  evidence  already  taken,  e.  g.,  where  the 
order  of  discharge  is  manifestly  perverse  or  foolish,  and  not  in 
all  cases  a  taking  of  additional  evidence.  But  we  are  in  full 
accord  with  the  principle  enunciated  in  Jai  Bam  v.  MuJchan 
Lai  (■•*),  in  which  it  was  held  that  where  a  Magistrate  has 
dealt  at  considerable  length  with  the  evidence  on  the  record 
and  has  recorded  what  appear  to  be  sound  reasons,  to  interfere 
with  his  order  of  discharge  vsould  practically  be  the  conversion 
of  a  finding  of  an  acquittal  into  one  of  conviction. 

"  C)  I.  L.  K,  XV  Calc,  W8.  (')  8,  P.  R.,  1900,  Cr. 
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In  this  case  we  find  the  Magistrate  gave  good  reasons  for 
disbelieving  the  evidence  for  the  prosecution.  If,  as  in  tliis 
case,  the  coraplainant  prodaces  false  evidence  and  varies  his 
own  statements  the  natural  and  proper  lethal  consequence  is  a 
disbelief  of  the  evidence  bj  the  Magistrate,  and  if  he  finds  no 
credible  evidence  of  the  accused's  guilt  the  order  of  discharge 
must  follow.  The  District  Magistrate's  order  seems  to  us  as  if 
based  upon  the  idea  that  as  complainant  had  been  physically 
injured  some  one  should  be  found  guilty.  But  the  Magistrate's 
order  discloses  his  belief  that  none  of  the  present  petitioners 
committed  the  offence  for  which  they  were  chalaned  or  indeed 
was  proved  to  have  been  present  in  the  fight. 

It  is  difficult  to  see  what  further  effort  the  Magistrate 
could  make  to  charge  the  petitioners.  No  additional  evidence 
has  been  produced  for  the  prosecution  before  the  second  Magis- 
trate but  that  Magistrate  would  naturally  have  an  impression 
on  his  mind  that  his  District  Magistrate's  opinion  was  opposed 
to  that  of  the  first  Magistrate,  and  so  would  proceed  to  chai-ge 
and  try  on  the  same  evidence  as  that  found  to  be  untrustworthy 
by  the  first  Magistrate. 

We  think  the  first  Magistrate's  distrust  of  the  evidence  for 
the  prosecution  as  disclosing  the  guilt  of  the  petitioners  was 
based  upon  good  and  suflScient  reasons  and  that  the-  case  was 
not  one  in  which  further  enquiry,  or  rather  a  re-hearing  of  the 
same  evidence,  should  have  been  ordered  under  Section  437, 
Criminal  Procedure  Code. 

We  set  aside  the  order  of  the  District  Magistrate,  Feroze- 
pore,  dated  27th  March  1900.  The  proceedings  before  the 
Magistrate  subsequent  to  that  order  are  consequently  void,  aod 
we  direct  the  release  of  the  petitioners,  Shamu,  Dullaand  Kehra, 
if  in  custody,  so  far  as  this  prosecution  is  concerned. 

Apjjlication  alloived. 

No.  3. 

Be/ore  Mr.  Justice  Bohertson. 
r  '  THE  CROWN 

EevisIoN  Side.    ■<  Versus 

SARBILAND  AND  ANOTHER.— ACCUSED. 

Criminal  Revision  No.  426  of  1900. 

Criminal  Procedure  Code  (Act  V  of  1898),  Section  403  (3)  —Rc-tiial  of 
a  pcraoik  convicted  of  any  offence  causiiuj  conuequcnccs  ivhich  loyclhcr  mth 
tiuch  act  constitute  a  different  offence. 


( 
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Accused  was  tried  for  voluntarily  catising  elmple  burt  and  convicted. 
The  person  injured  afterwards  died  from  the  result  of  the  injuries  indicted 
upon  him  by  the  accused. 

Held,  that  the  District  Magistrate  might  re  open  the  case  as  the  con- 
viction  for  simple  hurt  was  no  bar  to  a  commitment  and  subsequent  trial 
for  an  offence  either  under  Section  302  or  30-1  of  the  Penal  Code  in  which 
the  death  of  the  deceased  forms  part  of  the  offence. 

Case  reported  by  G.  E.  F.  Bunhury,    Esquire,  Distnct    Magistrate, 
Peshawar,  on  3ri  April  1900. 

Harris,  for  respondent. 

The  facts  of  this  case  were  as  follows  : 

The  accnsed,  on  conviction  by  Khan  Taj  Muhammad 
Khan,  exercising  the  powers  of  a  Magistrate  of  the  Ist 
class,  in  the  Peshawar  District,  were  sentenced,  by  order, 
dated  28th  February  1900,  under  Sections  324  and  ^Qa  of  the 
Indian  Penal  Code,  to  six  inonths'  rigorous  imprisonment 
(including  one  month's  solitary),  with  a  tine  of  Rs.  20  or  one 
month's  further  like  imprisonment  in  default,  and  four  months' 
rigorous  imprisonment,  with  a  fine  of  Rs.  10  or  cue  month's 
further  rigorous  imprisonment,  respectively. 

The  proceedings  were  forwarded  for  reoisinn  on  the  follow' 
tug  grounds  :  — 

The  wounding  of  Mazmun,  which  forms  the  subject  of  this 
case,  occurred  on  the  5th  February  1900.  The  police  chalaned 
the  case,  as  against  the  two  accused  above-named  under  Section 
807,  Indian  Penal  Code.  The  Additional  District  Magistrate 
in  his  order,  dated  the  13th  February  1900,  expressed  the  opinion 
thfit  the  facts  alleged  against  accnsed  did  not  constitute  the 
offence  of  "  attempt  io  murder,"  and  sent  the  chalan  to  the 
Sub-Divisional  Magistrate  for  trial  on  a  charge  under  Section 
324,  Indian  Penal  Code- 

The  Sub-Divisional  Magistrate  tried  the  ease,  and  on  the 
28th  February  1900  he  convicted  accused  Sarbiland  under 
Section  324,  Indian  Penal  Code,  and  Taus  under  Section -J g^", 
Indian  Penal  Code,  and  sentenced  them  to  six  months'  and  four 
months'  rigorous  imprisonment,  respectively. 

On  the  3rd  March  1900  complainant  Mazmun  died,  and  the 
■post-mortem  report  shows  that  he  died  from  the  results  of  the 
injuries  inflicted  upon  him  by  the  accused  on  the  5th  February 
last.  Owing  to  Mazmnn's  death  accused  Sarbiland  and  Taus 
are  liable  to  be  tried  on  a  charge  of  murder,  but  as  they  have 
already  been  convicted  on  the  same  facts  of  offences  under 
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Sections  324  and  iff,  Indian  Penal  Code,  the  case  will  be  reported 
to  the  Chief  Court  with  a  recommendation  that  the  convictions 
be  quashed,  and  that  the  two  accused  be  committed  for  trial  on 
charges  under  Sections  302  and  304,  Indian  Penal  Code. 

This  reference  with  the  files  of  the  case  will  be  forwarded 
through  the  Sessions  Court,  for  if  the  two  accused  have  appealed 
to  that  Court  from  the  convictions  and  sentences  passed  on 
them  by  the  Magistrate  on  28th  February  1900,  the  Sessions 
Judge  can  himself  order  the  committal  of  the  accused  under 
Section  423  (1)  (&)  (I),  Criminal  Procedure  Code,  on  the  appeal. 

The  case  came  before  Mr.  Justice  Robertson,  who  passed 
the  following  order  :  — 

4'th  Atiaust  lO^O  Robertson,  J. — It  was  not  necessary  to  make  this  reference, 

and  I  do  not  propose  to  pass  the  orders  suggested.  A  trial  for 
causing  hurt,  which  clearly  had  occurred,  and  a  trial  for  causino- 
death,  which  has  occurred  in  consequence  of  the  injuries  caused, 
but  which  has  taken  place  after  the  trial  and  conviction  for  hurt 
is  not  atrial  on  the  same  facts.  The  death,  which  has  occurred 
since,  is  a  new  fact  of  crucial  importance.  But  the  Criminal 
Procedure  Code  specifically  provides  for  cases  of  this  kind. 
Under  Section  403  (3),  this  very  contingency  is  mentioned  and 
illustration  (c)  is  almost  exactly  on  all  fours  with  the  present 
case,  "  hurt  "  being  substituted  for  "  grievous  hurt," 

It  is,  therefore,  open  to  the  District  Magistrate  to  order 
the  re-opening  of  the  case.  And  if  the  Magistrate,  before 
whom  it  goes,  considers  that  there  is  ground  for  a  committal 
under  Section  302  or  Section  304,  the  previous  convictions  for 
simple  hurt  is  no  bar  to  such  commitment  and  subsequent 
trial ;  and  should  the  trial  result  in  a  conviction,  the  convict 
can  be  punished  under  Section  304  or  Section  302,  or  whatever 
section  may  be  appropriate  in  which  the  death  of  the  deceased 
forms  part  of  the  offence. 

With  these  remarks  the  reference  is  returned  through  the 
Sessions  Judge  to  the  District  Magistrate  for  disposal  according 
to  law. 
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Full  Bench. 

No.  4. 
Before  Mr.  Justice  Clarh,  Chief  Judge, 
Mr.  Justice  Chatterji  and  Mr.  Justice  Maude. 
131IAGWAN  SINGH  AND  OTHERS —PETITIONERS, 
Versus 
THE  EMPRESS  OF  INDIA,- RESPONDENT. 

Criminal  Revision  No.  710  of  1900. 

Feiial  Code,  Sictiom  71,  li7,  11)  aiil  325  ~ltiotiaj~Gricv  ous  hurt  — 
Scparato  sentensco — Offence  made  up  of  several  offences. 

Held,  that  separ  ito  sentoncea  for  the  oSEenco  of  riotin,2;  and  grievous 
liui't  cannot  be  legally  imposed  upon  a  member  of  an  unlawful  assembly 
where  the  offence  of  rioting  was  not  itself  complete  until  tlie  griovoua 
hurt  was  actually  inflict  jd,  that  is  to  say,  where  the  causing  of  the  iuirt 
was  itself  the  form  of  force  or  violence  which  constituted  the  offence  of 
rioting, 

SiiuiUirly,  separate  sentences  cannot  be  awarded  wliere  the  first  clause 
uf  Section  71  of  the  Penal  Code  applies,  and  the  offence  committed  is 
made  up  of  parts— any  of  which  part  is  itself  an  offence,  but  thej  can  be 
legally  awarded  Avhero  distinct' offences  not  made  up  of  parts  arc  proved 
to  have  beea  committed  by  one  member  of  an  unlawful  assembly  in  pro- 
secution of  the  common  object  cf  that  assembly,  or  where  the  mombera 
of  it  knew  that  &uch  offencei  were  likely  to  be  committed  in  prosecution 
uf  that  object. 

Xilmoiiy  Poddar  and  others  v.  Qaoen-Bmpress  ('),  referred  to. 

Petition  fur  revision  of  the  order  of  liai  Bahadur  Lata  But  a  Mai, 
Sessions  Judge,  Laliore  Division,  datid  'd\st  May  1900. 

Ganpat  Rai  for  petitioners. 

The  jadgmant  of  tlie  learned  Judges  wlio  constituted  the  Full 
Bench  was  delivered  by 

AIaude,  J. — This  reiex'ence  has  arisen  out  of  a  case  in  which 
it  was  found  that  five  persons  had  lain  in  wait  armed  with  sticks 
in  order  to  attack  the  complainant,  and  that  one  of  those  persons 
had  caused  grievous  hurt  to  him  by  breaking  his  arm.  Convict- 
ing all  live  accused  persons,  the  Magistrate  awarded  the  actual 
causer  of  the  hurt  separate  sentences  under  Sections  147  and  325 
of  the  Indian  Penal  Code,  and  the  other  four  persons  separate 
sentences  under  Section  147  and  Section  325  read  with  Section 
149.  This  order  was  upheld  in  appeal  by  the  Sessions  Judge. 
(';  /.  L.  R.,  XVI  Calc.,  442. 


Revision  Sids. 
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Tlie  question  referred  for  the  decision  of  the  Full  Bench  was 
as  follows  :  Can  sejDarate  sentences  under  Section  147,  Indian 
Penal  Code,  and  under  Section  325  be  legally  awarded  to  persons 
for  the  offences  of  rioting  and  of  voluntarily  causing  grievous  hurt, 
when  such  hurt  has  been  caused  not  by  those  persons  but  by  others 
who  also  committed  the  offence  of  rioting. 

We  are  of  opinion  that  no  general  answer  to  the  question  can 
be  given  which  "wdll  equally  apply  to  all  cases  which  may  arise. 
Where  the  offence  of  rioting  has  not  been  completed  until  the 
grievous  hurt  has  been  caused,  or,  in  other  words,  where  the  caus- 
ing of  the  grievous  hui't  is  itsslf  the  form  of  force  or  violence 
which  (with  other  circumstances)  constitutes  the  offence  of  loot- 
ing, we  are  clearly  of  opinion  that  separate  sentences  cannot  bo 
legally  imposed,  and  this  would  be  the  case  not  only  as  regaids 
those  persoais  who  did  not  actually  caiise  the  hurt  but  also  as  i-e- 
gards  the  actual  causer  of  it.  But  we  are  not  prepared  to  go  so  far 
as  to  hold  as  a  general  proposition  that  separate  sentences  passed 
upon  persons  for  the  offences  of  rioting  and  grievous  hurt  arc 
>  necessarily  illegal  where  it  is  found  that  such  jjersons  individually 

did  not  commit  any  act  amounting  to  voluntaiily  causing  huit, 
but  were  guilty  of  that  offence  under  Section  14.9  of  the  Penal 
Code.  That  vieAV  appears  to  have  been  accepted  by  a  Full  Bench 
of  the  Calcutta  High  Court  (Tottenham,  J.,  dissenting)  in  the  case 
of  mimony  Poddar  9"  others  v.  Qrieen-JSmpress  Q),  and  no 
doubt  in  many  cases  separate  sentences  would  be  illegal,  but  it 
seems  to  us  quite  possible  that  cases  may  occur  in  which  after  the 
-offence  of  rioting  has  been  fully  established,  owing  to  the  use  of 
force  or  violence,  and  all  the  membei-s  of  the  unla^^'ful  assembly 
have  been  rendered  liable  for  that  offence,  one  or  more  persons 
may  proceed  to  f  ui-ther  acts  of  violence  such  as  causing  grievous 
hurt  or  homicide,  and  we  do  not  see  why  others  who  remain  mem- 
bers of  the  unlawful  assembly,  during  the  later  phases,  may  not 
also  be  held  guilty  of  committing  the  subsequent  offences  in  ad- 
y  dition  to   the    previously   completed  offence   of  rioting,"  and   be 

punished  separately  for  each  offence.  Each  case,  however,  must 
be  decided  with  reference  to  its  own  special  facts,  and  it  ai)peai's 
to  us  impossible  to  lay  down  any  general  rule.  What  has  to  Iju 
decided  in  each  case  is  whether  the  first  clause  of  Section  7 1  of 
the  Penal  Code  applies  or  not  if  it  applies,  and  the  offence  com- 
mitted is  made  up  of  parts,  any  of  which  pai-ts  is  itself  an  offence, 
then  the  offender  "  shall  not  be  punished  with  the  punishment  of 
"  more  than  one  of  such  his   offences,   unless  it  be  so   expressly 
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"  providjil."  l<^or  example,  i£  a  maoibsr  of  an  uulawfal  assembly 
pushes  a  man,  then  strikes  him  causing  hurt,  and  then  deals  a 
heavier  blow  fracturing  his  arm,  Section  71  would  operate, 
and  the  offender  could  not  be  separately  punished  for  rioting, 
assault,  voluntarily  causing  simple  hurt  and  causing  grievous 
hart,  and  similarly  of  course  separate  sentences  could  not  bo 
awarded  to  other  mambers  of  the  assembly  found  guilty  of  those 
offences  in  virtue  of  Section  149.  Bat  Section  149  of  the  Penal 
Code  covers  a  wida  area,  and  applies  when  any  offence  is  com- 
mitted by  one  member  of  an  milawful  assembly  in  prosecution  of 
the  common  object  of  that  assembly,  or  such  as  the  members  of 
it  know  to  be  likely  to  be  committed  in  prosecution  of  that  object, 
and  not  only  offences  affecting  the  human  body,  but  others  such 
as  mischief  or  theft  might  be  committed,  and  where  distinct 
offences  not  made  up  of  parts  are  proved  to  have  been  .committed, 
we  see  no  reason  why  separate  sentences  may  not  be  awarded 
whether  the  offences  affect  the  human  body  or  not.  In  practice, 
howevoi*,  we  consider  that  thi  most  convenient  course  is  for  tlio 
Court  to  pass  one  senteiice  for  the  most  serious  offence  of  which 
the  accused  person  is  found  guilty,  provided  that  adequate  punish- 
ment can  be  given  to  the  offender  for  his  share  in  the  occurrence. 
In  the  case  which  has  given  rise  to  this  reference,  a  1st  class 
Magistrate  awarded  two  sentences,  each  of  six  months'  rigorous 
imprisonment  under  Sections  1 47  and  325,  Indian  Penal  Code,  a 
procedui'o  which  was  quite  unnecessary  as  a  sentence  of  one  year's 
imprisonment  could  have  bean  passed  under  either  section. 


No.  5. 

Before  Mr,  Justice  RoherUon. 

MUKERJI,— PETITIONER, 

Ve)'sus 

QUEEN-EMPRESS, -RESPONDENT. 

Criminal  Revision  No.  9S1  of  1900. 

Indian,  renal  Code  (Act  XLV  of  1860),  Sections  80,  99  uiul  lOl^Vuhlic 
servatU  in  the  execution  of  hiti  duty  as  such — Arrest  uiih  sufficient  auUwi  it ij  — 
Assault  on  public  servant  making  arrest — Right  of  ■private  defence. 

Held,  that  the  accused,  who  was  a  public  servant  acting  iu  the  ex  ecu- 
tioa  of  his  duty  and  who  had  had  his  conveyance  stopped  by  a  number  of 
camel  drivers  whose  camels  were  trespassing  on  the  canal  banks  belonging 
to  Governmeat,  and  from  whose  custody  a  prisoner  who  had  been  legally 
arrested  Avas  either  forcibly  rescued  or  enabled  to  escfipe  through  the  action 
of  the  accused,  and  who  had  good  reason  to  apprehend  personal  violence 
ar.d  who  thereupon  discharged  his  gun  either  accidentally,  or  to  secure 
his  own  safety  lircd  without  taking  careful  aim   at   his  assailants,   and   iu 


lltvisiox  Sick 


12  CRIMIXAL  JCDGMENTS— No.  5.  "     [  Uecoud 


doing  so  vvouuded  one  of  them,  is  entitled  to  an  acquittal.  lu  the  one  case 
there  would  bo  no  offence  at  all,  and  in  the  other  the  accused  could 
come  within  the  purview  of  Section  101  of  the  Penal  Code. 

Held,  also,  that  charges  should  bo  diawnup  only  with  rcferi.'uce  lu  ilio 
offence  disclosed,  and  that  it  is  not  proper  for  a  Magistrate  to  coi.sider 
whether  the  framing  of  a  certain  charge  will  or  Avill  not  render  committal  to 
the  Sessions  Court  necessary. 

Held,  farther,  that  convictions  can  only  be  based  on  evidence  actnally 
before  the  Court  and  cannot  be  supported  by  consideration  of  what  it  i^ 
believed  Mitnesses  could  have  stated  or  onglit  to  have  testified  to, 

Fctition  fi-r  rtvidon  of  the  order  of  H.  Scott  Smith,  Ihqtiire,  'Ses- 
■    aiuua  Judge,  Amrltsar  Division,  dated  2Srd  July  lUOO. 

Grey,  S.  P.  Roy  and  K.  P.  Roy,  for  petitioner. 

Giovcrnment  Advocate,  for  respondent. 

Tlic  judgment  of  the  learned  Judge  was  as  follows : — 

bth  Nov.  1900.  RoBEUTso.v,  J. — In  this  case  the  accused  on  the  one   hand   has 

applied  to  this  Court  for  a  revision  of  his  conviction  and  sentence  and 
the  Icanied  Government  Advocate  on  the  other  hand  has  a])plied 
for  an  enhancement  of  sentence.  Both  applications  have  been 
admitted  to  a  hearing. 

Up  to  a  cei-tain  point  the  facts  arc  sufficiently  clear. 

The  accused,  a  Mr.  Mukerji,  is  a  subordinate  but  G,,...iL..i 
Officer  in  the  Ca-nal  Depai-tment.  On  the  2Rth  March  last  he 
was  driving  in  a  tonga  along  the  bank  of  the  Bari  Doab  Canal  near 
a  village  named  Jethvval  in  the  Amritsar  District,  witli  his  wife 
and  uyuh  sitting  in  the  back  of  the  tonga. 

Mr.  Mukerji  while  driving  along  saw  a  number  of  camels 
ti-espassiug  on  the  canal  banks  and  gi-azing  thereon.  He  caused 
them  to  bo  collected  and  driven  forward  ;  one  of  those  in  charge  of 
the  camels  was  then  arrested  by  his  order,  named  Muhammad 
Hassan,  and  placed  in  charge  of  his  syce,  apparently  tied  with  :' 
rope,  for  both  Mr.  ]\Iukerji  and  the  witnesses  for  the  prosecution 
agree  in  saying  so,  though  the  syce  now,  evidently  not  wishing  to 
commit  himself,  says  ho  only  held  Muhammad  Hassan  by  thq 
hand.  Accused,  as  is  also  proved  by  both  sides,  told  Muhammad 
Hassan  he  would  let  him  go  if  he  would  give  his  name.  Muham- 
mad Hassan  gave  an  obviously  false  name,  as  he  himself  admits, 
and  so  was  not  released.  Then  a  number  of  Biloch  camel  diivei-s 
came  by  to  Mr.  Mukci-ji's  tonga,  besought  him  to  release  Muham- 
mad Hassan  and  their  camels,  but  ho  refused  unless  true  names 
wore  given.  Now,  up  to  this  point  there  is  no  divergence,  and  il 
must  not  bu  forgotten  that  the  statement  made  l^y  Mr.  Mukei'ji    to 
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his  ofFcjr,  Mr.  Eldridgo,  up  to  this  point  is  entii-ely  coiToborated. 
It  is  disirable  theiefore  here  to  pause  and  emphasize  the  fact  that 
Ml".  Makai'ji  was  simply  doing  his  duty,  and  that  up  to  this  point 
th3  pD3iti3n  of  tha  Biloches  was  that  of  persons  who  had  undoubt- 
elly  offended  against  tlie  law  and  ak^eady  rendered  themselves 
liable  at  least  to  pecuniary  penalties. 

The  n3xt  undoubted  fact  in  tho  drama  is  that  Muliamraad 
Hassan,  the  man  who  had  been  arrested,  as  the  first  Court  puts  it, 
"  managed  to  escaj^e."  Khattar,  the  man  who  was  afterwards  shot, 
when  lying  in  hospital  him=?elf  distinctly  said  that  ho,  Khattar, 
himself  released  Muhammad  Hassan.  That  statement  was  clearly 
admissible  in  the  accused's  favour,  but  seems  to  have  been  ignoi-ed 
by  both  the  lower  Courts.  We  thus  have  the  farther  fact, 
whether  we  believe  Khafctar's  statement  made  before  any  idea  of 
compromise  had  been  started  or  not,  that  in  consequence  of  the 
flurry  and  bustle  caused  by  the  action  of  the  Bilocli  camel 
drivers,  Muhxm.na I  Ilassan,  properly  arrested  by  Mr.  Mukei-ji  in 
tho/lue  exoreise  of  his  duty,  escaped. 

Mr.  Mukerji's   account   of   what  followed  may  be  quite  fake, 
and  we  shall  have  to  consider  whether  the  evidence  of  the  prosecu- 
tion  proves   it  to   be   so,  but  allowing  for  little  possible  coburino' 
it  is  obviously  in  itself  entirely  likely,   probable  and   credible.     Ho 
says  that  his  refusals  to  listen  to  the  prayers  of  the  Biloches  caused 
them  to  become  violent,  that  one  struck  at  him  with  an  axe,  that  he 
had  the  reins  in  one  hand  and  his  gun,  usually  kept  in  a  rack  in  the 
tonga,  in  the  other,  and  that  it  went  off ;  no  one  was  seen  to  be  hit  and 
he  drove  on.     That  an  axe  was  in  the  hands  of  one  of  the  Biloches  is 
admitted,  and  the  story  that  it  was  with  Gulaba,  of  all  of  them,  a 
little  boy  of  12,  and  that  tlie  syca  was  suffered  to  .seize  it,    does  not 
reoommend   itself  to   an  ordinary  intelligence.     Some  of  the  camel 
men  also  are  said  to  have  had  sticks,  as    would   also  naturally   be 
the  case.     The  defence,  allowing  for   a   little   hyperbole,   amounts 
to   this   that   ^lukerji  feared  violence,  first  threatened  to  fire,   and 
then  as  the  Biloches  would  not  let  go  his  tonga  and  appeared  to  him 
about  to    attack  him,  Mukei'ji   fired  and  without  waiting  to  see  the 
result,   as   the    Biloches   fell   back  on  each  side,  as  they  naturally 
would,  whipped  up  his  pony  and  drove  on.     This  is  how  his  counsel 
puts  it,  this  is  clearly  what  was  conveyed   to   Mr.     Eldridge,   and 
this   is  prlni'l  facie   the  most  credible  and  probable  account  of  the 
matter.     But  both  the  lower  Courts  have  occupied   themselves   far 
too   much  in  discussing  probabilities  and  assumptions  against  the 
prisoner,  and  I  will  only  make  two  other  observations  in  regard   to 
"  probabilities "   which    appear   to   me   imperatively  called  for  by 
certain  portions  of  the  judgments  of  the  lower  Courts. 
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The  Magistrate,  an  officer  who  at  the  time  of  trial  liad  less 
than  2^  years'  service,  disbeheves  the  story  for  the  defence,  pai-tly 
because  when  he  himself  has  been  the  subject  of  urgent  petitions 
and  has  had  a  hand  laid  on  his  bridle  he  has  always  found  a  rap 
oil  the  knuckles  sufficient  discouragement,  and  because  iii  his 
opinion  the  Biloches  would  never  liave  dai-ed  to  go  beyond 
importunity.  Perhaps  2|  years  is  an  insufficient  peiiod  of 
experience  to  justify  the  introduction  of  such  conclusions 
into  judicial  decisions,  and  perhaps  Ihe  Magistiate  rcay  find 
later  that  there  is  some  difference  between  the  case  of  a 
Deputy  or  Assistant  Commissioner  in  his  own  district  dealing  with 
peaceable  villagers  and  a  Bengali  Baboo  dealing  with  truculent 
Biloch  camel  drivers  who  have  already  committed  an  offence  for 
which  he  is  calling  them  to  book.  Also  he  may  learn  that  the  very 
practice  which  he  treats  so  lightly,  has  in  itself  resulted  in  many 
serious  accidents  including,  it  is  understood  only  a  few  years 
ago,  the  death  of  a  well  known  officer  of  long  service.  It  is  greatly 
to  the  credit  of  the  Punjab  peasant  that  he  is,  as  a  lule,  docile  and 
submissive  to  proper  authority,  but  there  are  law-abiding  citizens 
and  law-breakers  in  every  country,  and  we  cannot  safely  generalize 
as  to  the  probable  conduct  of  the  latter  towards  thote  whose  powers 
are  not  extensive  by  the  habitual  conduct  of  the  foimer  towards 
those  whose  powers  and  authon'ty  are  well  known  to  be  large.  A 
similar  assumption  has  been  allowed  to  tell  against  the  accused  in 
the  mind  of  the  learned  Sessions  Judge  who  remarks :  "  I  think  it 
•'  utterly  improbable  that  a  few  Biloches  would  dare  to  attack  a 
"  gazetted  officer  in  the  way  described." 

Possibly  the  extent  of  the  violence  may  have  been  somewhat 
exaggerated  by  Mr.  Mukerji's  natuial  trepidation,  but  otheiwir-x'  I 
am  quite  unable  to  accept  the  projwsition.  I  will  not  fall  into  the 
eiTor  of  trusting  in  any  way  to  my  own  personal  expdienre,  but 
will  keep  strictly  to  the  record. 

I  have  only  lately  had  befcie  me  a  case  in  which  an  Honoraiy 
Magistrate,  vith  his  r7;?/j[;j;raf#/es  beside  him,  .^itiirg  on  his  rhnlu- 
tra  doing  an  official  act,  j.  e.,  rcgisterirg  a  document,  was  attacked 
and  beaten  in  the  Montgomery  District  (Queen-Empi-ess  v.  Muili, 
No.  211  Revision  of  19C0). 

I  have  also  actually  on  my  table  at  tin's  moment  the  file  of  a 
case  (Quetn-Emprcss  v.  Jagta  and  3  others),  appeal  No.  912  of  1900, 
in  which  a  European  Police  Officer,  acting  in  the  dischai-ge  ot  his 
duty,  armed  with  a  revolver  and  known  to  be  so,  and  accompanied 
])y  a  Dei)uty  Ins])ector  and  a  Police  Seigeant,  was  the  subject  of  a 
murderous  attack  for  which  several  persons  have  been  convicted  ; 
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and  tins  occurred  in  the  very  next  district  to  the  one  in  which  the 
case  now  under  discussion  occun-ed,  and  much  about  the  same  time. 
These  are  onJy  two  cases  out  of  many  which  could  be  quoted.  I  am 
unable  therefore  to  accept  it  as  a  fair  assumption  against  an  exe- 
cutive officer  in  Mr.  Mukerji's  position  that  "  such  divinity  doth 
"  hedge  a  gazetted  officer,"  that  his  stoiy  must  be  assumed  to  be 
false  when  he  says  that  he  feared,  and  had  good  reasons  to  fear, 
personal  violence.  Further  it  does  not  appear  from  the  file  that 
the  Biloches  were  aware  whether  the  accused  was  a  "  gazetted 
officer ''  or  not. 

Let  us  now,  giving  the  accused  the  benefit  of  the  only  assump- 
tion proper  to  make,  a  priori,  in  a  criminal  chai-ge,  t.  e.,  that  he  is 
innocent  until  pi'ovcd  guilty,  proceed  to  consider  whether  or  not  the 
exti-emely  d^r  101 4  improbable  story  of  the  prosecution  is  pi-ovcd 
to  be  ti'ue  or  not. 

That  story  amounts  to  this,  that  the  Biloch  camel 
di'ivers  did  nothing  more  than  humbly  entreat  the  accused,  a 
member  of  a  I'ace  utterly  despised  by  such  races  as  the  Biloch 
camel  men  of  the  Marjalla,  and  believed  by  them  to  be 
by  no  means  likely  to  possess  qualities  of  extreme  physical 
strength  or  courage,  that  the  accused  refused  to  listen  to  their 
entreaties,  that  somehow  or  other  in  some  mysterious  way  the 
man  under  arrest,  who  had  failed  to  effect  his  escape  before,  became 
able  to  do  so  without  assistance  duiing  their  entreaties.  That  the 
accused  threatened  to  shoot  if  they  did  not  desist,  that  they 
thei-eupon  ran  away,  and  then  the  accused  got  deliberately  out  of 
the  tonga,  fired  first  one  shot  which  missed,  and  then  went  forward 
to  get  a  more  favourable  position,  fired  again  and  shot  his  man. 
It  is  not  necessary  to  discuss  the  truth  of  this  story,  for  both  the 
lower  Courts  have  agreed  that  the  story  of  the  two  shots  is  an 
untruth,  as  indeed  it  obviously  is.  The  Biloches,  who  knew  per- 
fectly that  they  had  been  entirely  in  the  wrong,  and  in  the  position 
of  offenders  sding  for  pardon  up  to  the  filing  of  the  shot  at  any 
rate,  were,  on  Sawan  Singh's  own  showing,  most  i-eluctant  to 
report  the  matter  to  the  Police.  Sawan  Singh,  lambaidar,  whose 
incredible  story  has  been  held  to  be  full  of  falsehoods,  although  he 
was  )x)und  to  do  so,  never  reported  the  matter  himself,  and  the 
Biloches  were  only  too  anxious  to  compromise,  indeed  did  .so, 
though  this  was  not  permitted  by  the  Court  Avho  held  the  offence  to 
be  non-compoundable.  Here  I  must  remaik  that  it  is  a  Magis- 
trate's duty  to  draw  a  charge  in  accordance  with  the  offence 
disclosed,,  and  not  to  consider  such  questions  as  whether  he  himself 
has  or  hua  not  jui-isdictiou  to  try  the  offence,  or   whether   a  jarti- 
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cular  cliarge  will  or  will  not  require  a  committal  to  the  Sessions. 
In  di-awing  a  charge  there  is  one  consideiation  and  one  only  to  he 
entertained,  and  that  is,  what  is  the  offence  disclosed  ?  The  i-esult 
lias  been  that  in  this  case  the  learned  Sessions  Judge  has  convicted 
the  accused  under  Section  308,  Indian  Penal  Cede,  for  which  the 
Magistrate  was  not  competent  to  try  him,  and,  as  is  admitted  by 
the  learned  Govcirment  Advocate,  this  would  rcccfsiiate  under 
any  cireumstances  that  the  case  f^hould  be  sent  back  for  retrial, 
if  this  Court  considered  that  the  conviction  should  not  be  set  aside. 

The  evidence  on  which  the  accused  has  been  convicted  is 
mainly  that  of  Sawan  Singh  and  two  or  three  other  villagers,  for 
the  first  Court  remaiks  that  the  Biloches  having  something  to  gain 
by  compixtmise  and  none  by  conviction  are  not  to  be  trusted,  and 
"  we  must  depend  on  Sawan  Singh,  Ac,  Mho  have  nothing  to  gain 
by  compi-omise  "  are  the  words  of  the  Magistiate.  Sawan  Singh 
is  a  witness  quite  unworthy  of  credit.  His  statement  that  he  was 
present  at  all  aj^peais  to  me  to  be  of  extremely  doubtful  veiacity. 
In  fact  he  is  in  my  opinion  quite  untruthful  and  unreliable.  I 
have  been  also  cai*ef  ully  through  the  evidence  of  each  of  the  wit- 
nesses and  the  Police  file,  and  though  oidinarily  loth  to  inteifeio 
with  a  concurrent  finding  of  fact  by  two  Couits,  in  this  case  those 
findings  are  so  much  based  on  assumptions,  and  in  some  cases 
clearly  assumptions  not  justified  by  the  facts,  that  I  feel  bound  in 
this  case  to  do  so.  I  do  not  think  that  the  evidence  of  the  prosecu- 
tion in  favour  of  their  account  of  the  ti-ansaction  justified  the  con- 
viction of  the  accused,  the  evidence  of  whose  witnesses  again  is  at 
least  fully  as  reliable  as  that  of  those  foi-  the  piusecution  on  whom  the 
onus  layj  and  who  have  failed  to  pi-ove  their  case.  Thei-e  are,  I  may 
remark,  many  glaring  discx-epancics  between  the  evidence  of  Sawan 
Singh  and  his  co-villagers  and  that  of  the  Biloches,  infer  alia,  the 
statement  of  the  latter  in  flat  contradiction  to  that  of  the  formei-, 
that  when  Khattar  fell  down  and  was  placed  under  a  tiee  and 
water  fetched  for  him,  vo  one  but  Biloches  weie  piesent,  and  that 
no  villagei-s  appeared  for  an  hour  after  the  departui-e  of  the  tonga. 
The  fii-st  Couit  considered  that  the  Biloches  were  not  speaking 
tmly  iu  order  to  fuither  a  compromise  which  had  been  already 
rejected,  but  wo  must  convict  an  accused  on  the  evidence  befoitJ 
us,  and  not  on  what  we  think  the  witnesses  have  left  out,  or  might 
liave  said.  No  doubt  it  is  often  exti-emely  annoying  to  find  witnesses 
telling  what  wo  think  a  palpably  false  story,  but  we  cannot  assume 
that  they  could  or  ahould  have  said  something  else,  and  convict  an 
accused  on  what  we  think  they  ought  to  have  said.  This  is  to 
Bomj  extent,  1  fear,  what  has  been  done  in  this  case.  We  must, 
liowcvur,  take  the  vvidcucc  of  Sawau  Sinj^h  aud  othciti  uud  tluit  of 
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the  Biloclies  as  it  stands  on  the  file,  and  as  it  stands  I  hold  it  quite 
insufficient  to  justify  the  conviction  of  the  accused. 

It  has  been  considered  to  tell  much  against  the  accused  that 
hs  did  not  report  the  case  inJAmritsar  at  once,  and  has  been  held 
impossible  that  he  did  not  know  whether  any  one  was  stnick  or 
not  when  he  fii-ed.  Here  again  I  must  entirely  dissent  from  the 
views  expressed.  If,  as  is  the  deduction  to  be  drawn  from  the 
defence,  it  is  true  that  the  shot  was  fired  from  the  tonga,  and  upon 
that  shot,  as  would  naturally  occur,  all  the  Biloches  fell  back  fi-om 
the  pony  whose  progress  they  were  interrupting,  it  is  cei-tainly  not 
contrai'y  to  human  nature  that  a  man  who  i-ightly  or  wi-ongly 
believed  liimself  in  danger  should  whip  up  his  hoi-se  and  gallop  on 
without  waiting  to  enquire  the  effect  of  his  shot.  The  Magistrate 
assumes  that  the  man  hit  must  have  fallen  at  once ;  but  unfor- 
tunately for  this  assumption  all  the  evidence  is  dead  against  it, 
and  Sawan  Singh  himself  says  that  the  man  went  on  for  40  or  tiO 
kaiom!<,  and  in  face  of  all  the  accounts  coming  from  South  Africa 
of  the  entirely  unexpected  efPects  of  wounds  it  is  not  safe  to 
dogmatize  fiom  pi-econceived  views  as  to  what  *'  must  have 
ocGui-red,"  when  such  views  ai'e  not  suppoited  even  by  the  medical 
or  other  evidence  on  the  file.  The  accused  gave  the  explanation 
that  he  did  not  report  because  believing  no  one  was  hurt,  he  did 
not  wish  his  wife  or  himself  to  be  dragged  into  Court,  an  explana- 
tion not  in  itself  unlikely.  It  is  suggested  with  great  force  further 
that  if  he  had  known  that  he  had  shot  a  man  the  fii*st  thino-  he 
would  have  done  would  have  been  to  secure  that  his  was  the  fii-st 
account  to  go  in.  If  lie  really  knew  that  a  man  was  sliot  how 
could  he  hope  that  nothing  more  would  be  heard  of  it,  and  would 
he  not  immediately  report  his  own  vci-sion  ?  There  apjwars  to  me 
to  be  much  force  in  this  argument  of  counsel,  and  that  it  was  not 
given  pi-oper  weight  to. 

After  giving  this  case  very  full  consideration,  I  have  come  to 
the  conclusion  that  the  evidence  on  the  file  shows  that  Mr.  Mukerji 
cei-tainly  had  his  pony  stopped  while  he  was  in  the  execution  of 
his  duty,  that  he  was  violently  importuned,  and  if  not  actually 
attacked  was  put  in  fear  of  attack,  that  his  prisoner  most  certainly 
escaped  in  consequence  of  the  altercation  if  not,  as  Khattar  said, 
actually  released  by  Khattar,  that  Mr.  Mukerji  was  in  i-easonable 
apprehension  of  a  wholly  unjustifiable  attack  upon  him,  and  that 
lie  either  fired  off  his  gun  in  the  confusion  by  accident,  or  with 
no  definite  aim,  or  that  he  fired,  after  warning  them  to  desist, 
at  the  Biloches  who  were  acting  illegally,  for  even  if  it  went  no 
further  the  forcible  arrest  of  his  progress  was  illegal ;  he  fired  at 
them  uudcr  the  rcuiioiiiiblc  iuiprcaaiou  that  ho   wua  about  to  bo 
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attacked,  and  that  if  he  did  not  use  the  gun  which  was  lying  ready 
to  hand  and  which  he  did  not  dehbevately  seek  or  obtain  for  the 
purpose— a  fact  which  has  also  not  received  the  consideration  it 
deserved— he  would  be  attacked.  I  agrce  with  the  view  of  the  lower 
Coui-ts  that  the  hurt  was  technically  grievous  owing  to  the  pei'fora- 
tion  of  the  shoulder  blade.  The  evidence  of  the  Civil  Surgeon 
makes  it  most  probable  that  the  bullet  did  not  ti'averse  the  lung 
and  the  same  evidence  shows  that  Khattar's  life  was  never  in 
danger.  " 

Finding  thei-efore  as  I  do  that  the  case  for  the  prosecution 
has  not  been  proved,  which  is  the  only  question,  its  inherent  im- 
probability, though  great,  being  a  subordinate  factor,  I  have  now 
to  consider  whether  any  offence  has  been  committed  at  all,  and  if  so, 
what  that  offence  is.  Section  308  is  clearly  inapplicable.  It  was 
suggested  by  the  learned  counsel  for  the  defence  that  the  subordi- 
nate Coui-ts  in  general  seem  to  forget  the  existence  of  such 
sections  as  Sections  98,  99,  100,  K'l  e^  seq.,  Indian  Penal  Code, 
Section  334,  Indian  Penal  Code  and  Section  46  cf  seq.,  of  the  Criminal 
Pi-ocedure  Code,  and  to  ignore  the  i-iglit  of  private  defence  altoge- 
ther. In  this  view  I  cannot  entirely  concur,  but  that  they  ara  too 
often  overlooked  and  are  very  timidly  applied  is  probably  coiTcct. 
In  this  case  it  appeal's  to  me  clear  that  the  accu.sed  had  evciy 
x-eason  to  believe  that  he  was  about  to  be  subjected  to  personal 
violence,  that  his  carriage  had  been  stopped,  and  that  the  Biloches 
i-efused  to  abate  the  icstraint,  in  itself  a  ciiminal  offence,  that  in 
the  scuffle  a  person  propeily  under  arrest  was  either  directly  re- 
leased or  enabled  to  escape,  and  that  the  accused  either  let  off  his 
gun  by  accident,  which  is  less  probable,  or  that  he  fired  it  off 
without  any  careful  aim  at  his  assailants  to  secui-e  his  own  safety 
which  is  possibly  more  pxobable.  Under  these  circumstances  he  is 
entitled  to  an  acquittal.  If  the  gun  went  off  by  accident  thei'C 
was  of  course  no  offence,  if  he  fired  it  under  the  circumstances 
noted  above  he  comes  under  Section  101,  Indian  Penal  Code,  and  is 
also  entitled  to  an  acquittal.  I  accordingly  quash  the  conviction, 
acquit  the  prisoner  and  set  aside  the  sentence.  The  accused  will 
be  discharged  fi-om  his  bail. 

This  disposes  of  the  application  for  enhancement,  in  regard  to 
which,  however,  I  wish  to  offer  a  remark.  The  a})plication  on  the 
facts  as  fonnd  by  the  lower  Courts  appears  io  have  Ix^en  fully 
called  for.  If  I  had  been  able  to  hold  the  charge  proved,  i.e.,  that 
accused  had  delibei'ately  sliot  Khattar  in  the  back,  I  should  in  all 
probability  have  felt  oonsti*ained  to  have  materially  enhanced  the 
sentence,  and  I  cannot  understand  on  what  grounds  the  lower 
ApiHjllaty  (juuit  reduced  the  buutoucc  from  one  year  to  iiiue  months. 
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The  sentence  passed  would  liave  been  of  coui'se  still  more  in- 
adequate had  the  charge  of  firing  twice  been  sustained.  As,  how- 
ever, I  have  felt  obliged  to  take  a  different  view  of  the  facts,  the 
application  must  be  dismissed. 

Application  allowed. 


No.  6. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Harris. 
HARNAMAN,— APPELLANT, 

Veisus 
THE  EMPRESS, -RESPONDENT. 
Criminal  Appeal  No.  GIJ  of  1900. 

Pennl  Code,  Section  397—"  Causes  grievous  hurt,  "  meaning  of, 

A.  fi-acturecl  one  of  the  arms  of  13.  by  striking  one  or  two  blows 
■with  a  stiik  and  thereby  cansing  B.  to  fall  to  the  ground,  his  object  being 
to  steal  the  pony  on  which  B.  was  riding.  After  13.  had  fallen  to  tlio 
ground  A.  attempted  to  mount,  and  ride  off,  on  the  pony,  and  was  only 
prevented  from  doing  so  by  the  girth  of  the  pony's  saddle  breaking. 

Held,  that  whether  the  fracture  of  the  arm  was  caused  by  a  blow  or 
the  fall  to  the  ground,  inasmuch  as  the  appellant  caused  the  fracture  by 
an  act  done  in  furtherance  of  his  intention  to  steal  the  pony,  and  that  act 
was  in  itself  an  oflfence,  Section  31)7  of  the  Penal  '  ode  was  applicable. 

It  is  immateiial  whether  the  hiu-t  which  he  intended  to  cause  or  knew 
himself  to  be  likely  to  cause  was  or  wns  not  grievous  hurt.  Hurt,  amount- 
ing to  grievous  hurt,  was  caused  by  an  act,  in  itself  an  offence,  done  in 
furtherance  of  the  intention  to  rob  and  at  the  time  of  committing 
robbery. 

Appeal  from  the  orJcroJ  C.  IT.  Atkins,  Esquire,  District  Magistrate, 
Laliore,  da'ed  8tk  Jans  1900. 

The  judgment  of  the  Court  was  delivered  by 

Reip,  J. — This  appeal  has  been  refei'red  to  a  Divisional  Bench 
with  the  following  remarks  :  "  The  question  whether  causes  grievous 
hui-t  "  in  Section  397,  Indian  Penal  Code,  means  "  commits  the 
"  offence  of  gi-ievous  hurt  or  not  is  not  quite  clear.  District  Magis- 
"  trate  finds  that  it  only  means  cause?  injury  which  amounts  to 
"  gi-ievous  hurt,  and  I  do  not  say  that  he  is  wrong,  but  the  point 
"  is  not  quite  clear  and  I  can  find  no  ruling." 

So  far  as  we  are  aware  there  is  no  direct  authoi-ity  on  the 
subject  contained  in  the  reports  of  cases  ti-ied  under  the  Penal  Code, 
but  in  the  notes  to  the  Code  compiled  by  Sir  W.  Morgan,  C.  J.,  and 
Mr.   Justice  A.  G.  Macpherson,  published   in    l'S63,  the  following 
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appears  :  "  A  minimam  punisliment,  not  less  than  seven  years,  must 
"  be  imposed  on  the  offender  or  those  of  the  offenders  who  in  any 
"  way  or  by  any  mea^is  cause  grievous  liurt  at  the  time  of  com- 
"  mitting  a  robber}^"  and  we  see  no  reason  to  doubt  that  the  rule 
laid  down  in  this  note  has  been  consistently  followed  by  the  Coui-ts 
which  administer  the  Penal  Code. 

Section  319  of  the  Code  is  in  the  following  words,  "  whoever 

"  causes  bodily  pain,  disease  or  infirmity  to  any   person  is  said   to 

"  cause  hurt,"  and  Section  820  specifies  the  kinds  of  hurt  which 
"  are  designated  as  grievous." 

In  Section  894  of  the  Code  the  word  "  voluntai-ily  "  appeal's, 
as  also  in  Sections  414  and  460,  and  in  sixteen  of  the  sections  in 
Chapter  XVI,  which  immediately  precedes  the  Chapter  in  which 
Sections  394,  397,  414  and  460  appear,  while  it  is  omitted  from 
Section  459. 

Sections  Jf97  and  459  have  stood  in  the  Penal  Code  without 
the  woi*d  "  voluntarily  "  ever  since  the  Act  received  the  consent 
of  His  Excellency  the  Governor- General  on  the  6th  day  of  Octolx'r 
1860,  and  we  see  no  reason  for  impoiiing  that  word  into  the  sec- 
tion under  consideration,  merely  because  it  appears  in  other  sections 
or  because  the  offence  punishable  under  Section  325  is  that  of 
"  voluntarily  "  causing  grievous  huit. 

Forthepurposesof  the  present  appeal,  however,  it  is  unneces- 
sary to  consider  the  question  in  the  detail  which  might  be  necessary 
liad  the  act  by  which  grievous  hurt  was  caused  not  been  done  in 
farthei'ance  of  the  intention  to  rob. 

On  the  merits  we  hold  that  the  appellant  fractured  one  of  the 
anns  of  Mussammat  Jowulo  by  striking  one  or  two  blows  with  a 
stick  and  thereby  causing  Mussammat  Jowalo  to  fall  to  the  ground, 
his  object  being  to  steal  the  pony  on  which  she  was  riding.  After 
she  had  fallen  to  the  ground  he  attempted  to  mount,  and  ride  off, 
on  the  pony,  and  was  only  prevented  from  doing  so  by  the  gii-th 
of  the  pony's  saddle  breaking.  On  these  facts  we  hold  that  Section 
397  of  the  Code  is  applicable,  whether  the  fracture  of  the  arm  was 
caused  by  a  blow  or  the  fall  to  the  ground,  inasmuch  as  the  appel- 
lant caused  the  fiactui-e  by  an  act  done  in  furtherance  of  his 
intention  to  steal  the  jwny,  and  that  act  was  in  itself  an  offence. 

In  our  view  of  the  law,  it  is  immateiial  whether  the  hurt  which 
he  intended  to  cause  or  knew  himself  to  be  likely  to  cause  was  or 
was  not  gi-ievous  hurt.  Hurt,  amounting  to  giievous  huii,  was 
caused  by  an  act,  in  itself  an  offence,  done  in  furtherance  of  the 
intention  to  ix>b  and  at  the  time  of  committing  the  lobbeiy,  and  wo 
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have  no  hesitation  in  applying  Section  397,  the  minimum  sentence 
under  which  has  been  passed. 

The  appeal  is  dismissed. 

Appeal  dismissed. 


No.  7. 

Before  Mr.  Justice  Beid  and  Mr.  Justice  Harris. 

MAMUN, -APPELLANT, 

Versus 

THE  EMPRESS,— RESPONDENT. 

Criminal  Appeal  No.  786  of  1900. 

Criminal  Proredure  Code,  1898,  Sections  233,  234,  239  and  5'67  -  Distinct 
offences — Effect  of  joint  trial  for  distinct  offences  in  the  same  proceeding — 
Irregularity. 

Where  three  accused.  A.,  B.  and  C.  were  atone  and  the  same  trial  tried 
for  tliree  dacoities  committed  during  the  course  of  a  single  day,  and 
C.  in  addition  with  rescuing  a  prisoner  from  the  custody  of  the  police, 
and  with  the  murder  of  a  constable,  and  with  taking  part  in  the  dacoity 
in  which  the  constable  was  murdered. 

Ht;?<i,  that  as  the  charges  were  kept  separate  and  the  opinions  of  the 
assessox's  were  separately  recorded  on  the  charges  which  affected  C.  only, 
and  those  which  affected  all  the  prisoners,  they  were  not  prejudiced  by 
the  procedure  adopted,  and  that  that  procedure  did  not  occasion  a 
failure  of  justice,  the  joint  trial  though  an  irregularity  was  cured 
by  Section  537,  and  would  not  necessitate  setting  aside  the  trial  and 
convictions. 

Qmen-Emprcss  v  KiUti  Q),  In  the  matter  of  Luchmi  Nurain  (-),  Queen- 
Empress  V.  Chandi  Singh  {^),  Queen-Empress  v.  Fakirapa  (^),  Queen-Empress 
V.  Mulua  (^),  Queen-Empress  v.  Chandra  Bhuiya  (^),  and  Jang  v.  Queen- 
Empress  (J),  referred  to. 

Appeal  from  the  order  of  W.  G.  Benouf,   Esquire,    Sessions  Judge, 
Ferozepore  Division,  dated  I8th  August  1900. 

Government  Advocate,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Reid,  J. — This  case  has  come  before  us  in  appeal  and,  under 
Section  374  of  the  Code  of  Criminal  Procedure,  for  confirmation 
of  the  capital  sentence  passed  on  the  appellant,  Mamun,  under 
Sections  ff |  of  the  Penal  Code,  in  respect  of  the  murder  of  Ralla 
Ram.     The  appellant   and   Dewa   Singh,    appellant  in    Criminal 


(>)  I.  L.  li.,  XI  Mad.,  441.         (^)  I.  L.  R.,  XV  Bom.,  491. 
(2)  I.  L.  R.,  Xir  Calc.,  128.       (')  I.  L.  R.,  XIV  All.,  502. 
C)  I.  L.  R.,  XIV  Culc,  395.       («)  I.  L.  R.,  XX  Calc,  537. 
(?)  5,  P.  li.,  1900. 
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Appeal  Xo.  917  of  1900,  andj  Hira  Singh,  appellant  in  Cnminal 
Appeal  Is o.  9 1 8  of  1 900,  were  tried  jointly,  and  their  appeals  can 
be  disposed  of  together. 

The  thi-ee  appellants  were  chai-ged  with  having  committed 
three  dacoities  on  the  25th  December  1899,  and  Mamun  was  also 
charged  with  having  murdered  Rail  a  Ram  while  rescuing  a 
prisoner  from  the  custody,  with  having  taken  part  in  a  dacoity 
after  Ralla  Ram  was  murdered,  the  property  stolen  belonging  to 
him  and  to  other  policemen,  and  with  rescuing  the  prisoner. 

Mamun  has  been  sentenced  to  be  iianged  under  Sections  fjf^ 
and  each  of  the  appellants  was  sentenced  to  be  transported 
for  seven  years  on  each  of  the  charges  of  dacoity  under  Section  395 
of  the  Penal  Code. 

The  fii-st  question  for  consideration  is  whether  all  or  any  one  of 
these  convictions  should  be  set  aside  on  the  ground  that  the  joint 
trial  was  in  contravention  of  the  provisions  of  Section  233  of  the 
Code  of  Criminal  Procedure. 

The  joint  trial  of  the  three  appellants  for  tlio  three  dacoities 
alleged  to  have  been  committed  on  the  25th  December  was  justi- 
fied by  Sections  234  and  239  of  the  Code,  although  each  of  those 
dacoities  fonned  a  sepaiate  tiansaction,  and  difficulty  only  arises 
with    reference  to  the  charges  on  which  Mamun  alone  was  tided. 

Section  234  limits  the  imraber  of  offences  for  which  a  person 
may  be  tiied  at  one  trial  to  three,  and  we  have  no  hesitation  in 
holding  that  the  joint  trial  of  Mamun  on  the  remaining  charges 
co:istituted  an  iri^egulaiity. 

Tlie  more  recent  authoi-ities  on  the  question  wliether .  this 
iiTegularity  is  cui'ed  by  Section  537  of  the  Code  are — 

(I).  Queen-Empress  v.  Kiitti  ('),  in  which  A.  was  tried  for 
theft,  and  B.,  C.  and  D.  were  tried  for  i-escuing  A.  from 
lawful  custody,  in  one  tiial.  The  Coui-t  held  that,  although 
it  v/as  irregulai'  to  try  the  pi"isonei\s  in  both  cases  togethei", 
there  was  no  i-eason  U)  think  that  they  had  been  prejudiced 
by  the  iiiegularity,  and  reversed  the  oi-der  of  the  lower  Appellate 
Coui-t  which  had  set  aside  the  conviction. 

(II).  In  the  matter  of  Luchmi  Narain  (^),  in  wliicli  Petheram, 
C.  J.,  remarked  that  if  a  man  wei-e  tried  for  four  specific  offences 
at  one  trial  it  would  not  merely  be  an  iiregularity  which  could 
be  cui-ed  by  Section  637  of  the  Code,  but  a  defect  in  the  ti-ial  which 
would  render  the  whole  tnal  inoperative  unless  it  were  cui-ed  by  some 


I 


(')  /.  L.  H.,  XI  Mad.,  441.        {«)  I.  L.  B.,  XIV  Calc.  12«. 


Feb.  190!.  j  CRIMINAL  .lUDGMENTS-No.  7,  23 


subsequent  proceeding,  by  sti'iking  out  some  portion  of  the  charge 
as  to  the  propriety  or  legality  of  which  ho  did  not  express  an 
opinion.  The  remark  was  "  obiter,"  as  the  learned  C.  J.  held  that 
it  had  not  been  shown  that  the  prisoner  had  been  tried  for  more 
than  tla-ee  offences  in  one  trial. 

(III).  Quern- Empressy.  Chmdi  Singh  (^),  in  which  Pether- 
ara,  C.  J.,  and  Ghose,  J.,  held  that  the  joint  trial  of  A.,  B.,  C,  D.  and 
E.,  under  Section  147  of  the  Penal  Code,  for  rioting  on  the  6th  of 
December  on  land  belonging  to  a  certain  factoiy,  and  of  B.,  C,  D. 
and  E.  under  Section  44:7  of  that  Code,  for  criminal  trespass  on  the 
same  land  on  the  9th  December,  was  an  illegal  proceeding  under 
Section  233,  and  that  the  illegality  was  not  cured  by  Section  537 
which  cures  errors,  omissions  and  irregularities,  but  not  an  abso- 
lute illegality.  The  Conri  set  aside  "  the  trial  and  conviction  " 
and  directed  "  that  the  prisoners  be  dischai-ged  from  custody." 

(IV).  Queen- Empress  v.  Fah^rapa  ( ^ ) ,  in  which  the  joint  trial 
of  four  pex'sons  on  sepax'atc  charges,  seven  of  which  affected  one 
of  the  accused,  while  six  affected  another,  five  affoct<Kl  another, 
and  four  affected  all  four,  accused,  was  set  aside  on  the  grounds 
that  the  joint  trial  did  not  come  within  the  provisions  of  Sections 
285  and  239,  and  that  the  prisonei-s  were  prejudiced,  being 
exposed  to  the  chance  of  conviction  of  some  offence,  different  to 
that  for  which  the^''  were  being  ti-ied.  The  Court  ordered  fresh 
trials. 

(V).  Queen-EmprdAs  v.  Miilni  (■'),  in  which  the  four  appel- 
lants had  been  sentenced  to  death  under  Section  3"'2  of  the  Penal 
Code  and  to  two  terms  of  rigorous  imprisonment  for  seven  years 
under  Section  392  of  the  same  Code,  murder  having  been  commit- 
ted in  the  course  of  the  second  robbery,  which  was  committed 
about  three  miles  from  the  scene  of  the  first. 

Edge,  C.  J.,  and  Blair,  J.,  held  that  the  robbery  without  murder 
was  a  distinct  offence  from  the  murder  within  the  meaning  of 
Section  233,  and  that  the  offences  were  not  of  the  same  kind 
within  the  meaning  of  Section  23 1,  and  expressed  the  opinion 
that,  in  cases  of  so  sei-ious  a  nature  as  that  of  murder,  offences 
not  immediately  connected  with  the  murder  ought  not,  for  the  pur- 
poses of  charge  and  trial,  to  be  dealt  \vith  together. 

The  Court  farther  held  that  the  joint  trial  was  an  error  or 
irregularity  within  the  meaning  of  Section  537,  and  was  not 
illegal  in  the  sense  which  would  make  the  whole  trial  void,  and 
fully  discussed  the  question  of  prejudice  to  the  prisoners. 

(')  I.  L.  B.,  XIV  Calc,  395.         (^)  I.  L.  R.,  XV  Bom.,  491. 
C)  I.  L.R.,  XIV  All.,  502. 
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Their ^Lordships^furtliei'JhelcI  that  the  evidence  pi*oduced  to 
prove  that  the  prisonei-s  had  taken  part  in  the  robbery  without 
murder  would  have  been  extremely  relevant  and  admissible  on  the 
question  of  identity,  which  had  to  be  determined  in  the  trial  for 
murder,  and  that  the  enx)r  or  irregularity  in  trying  the  prisoners 
on  the  various  charges  in  the  same  trial  did  not  occasion  a  faihire  of 
justice  and  did  not  pi^ejudice  the  prisoners.  The  convictions  were 
maintained,  except  in  the  case  of  one  prisonei",  whose  coiivictions 
were  set  aside  and  a  re-trial  ordered  on  othei-  giwinds. 

(VI).  Queen-Empressv.  Cha7idra  Bhitiya  (^),  in  which  two 
ci'oss  cases  of  rioting  and  grievous  hurt  were  tried  together,  with  the 
help  of  one  set  of  assessors,  who  were  "  invited  to  give  their  opi- 
"  nions  in  the  two  cases  at  one  time,  the  cases  being  inextricably 
"  connected."  It  was  held  that,  although  the  procedure  followed 
was  irregular,  it  could  safely  be  affirmed  that  the  mode  of  trial 
did  not  prejudice  the  prisoners,  and  that  a  re-trial  was  not  necessi- 
tated by  the  irregularity. 

(VII).  Jatigy.  Queen-Empi'eS'i  (^),  which  dealt  with  the  joint 
trial  of  A.,  B.  and  C.  for  being  in  possession  of  propei-ty  stolen  in  a 
dacoity,  and  of  C.  for  b3ing  in  possession  of  property  stolen  on 
another  occasion  and  for  an  offence  against  the  Arms  Act.  C.  alono 
applied  for  revision,  and  Clark,  C.  J.,  set  aside  the  convictions  under 
Section  379  of  the  Penal  Code  and  the  Arms  Act  of  C.  who  had  been 
acquitted  on  the  joint  chai'ge,  but  convicted  in  I'espect  of  the  other 
property  and  arms,  holding  that  C.  had  been  prejudiced  by  the 
procedure  adopted,  inasmuch  as  it  would  have  beou  very  difficult 
for  the  convicting  Magistrate  not  to  t.iko  into  account  the  sti'ong 
presumption  ansing  against  C.  from  the  possession  of  the  alleged 
proceeds  of  the  dacoity,  while  the  lower  Appellate  Court  appeared 
to  think  that  C.  was  convicted  in  respect  of  those  proceeds.  In  the 
case  before  us  the  joint  trial  was  doubtless  irregular,  but  the  true 
rule  to  b3  deduced  from  the  authorities  cited  appears  to  us  to  he 
that  each  case  is  to  be  considered  on  its  own  merits,  and  that  every 
infringement  of  the  rule  contained  in  Section  233,  not  provided  for 
in  the  I'emaining  sections  of  Chajjter  XXIII,  is  not  an  illegality 
which  necessitates  the  trial  being  set  aside,  but  may  be  an  irregu- 
larity wliich  can  bo  cured  by  Section  537,  if  it  did  not  prejudice  the 
accused  or  occasion  a  failure  of  justice. 

There  appears  to  us  to  be  no  distinction,  as  I'egards  the 
gravity  of  the  infringement  of  Section  233,  between  (i)  the  joint 
trial  of  distinct  offences  of  a  different  kind,  (a)  the  joint  ti-lal  of 
more  than  tliree  offences  of  the  same  kind,    and    (/u)  a   joint   trial 

(')  /.  C.  R.,  XK  Oalc,  537.  ("■)  5,  P.  U.,  1900. 
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which  combines  these  two  infringements  of  the  rules  contained  in 
the  sections  under  consideration. 

The  same  considerations  arise  in  each  of  these  cases,  and  the 
question  whether  Section  5-37  saves  the  trial  must  be  decided  on 
tlie  same  lines  in  each  case. 

The  case  before  us  i3,  in  a  great  measure,  on  all  foui*s  with  that 
doaM  with,  in  Queen-Empress  y.  Mulua  {}).  The  appellants  were 
charged  with  being  members  of  a  gang  of  dacoits  who  were  con- 
carued  in  all  the  offences  chargjd,  and  the  only  distinction  di'awn 
in  the  cases  of  Hira  Singh  and  Dewa  Singh  is  that  they  were  noff 
actually  present  when  the  prisoner  was  i-cscued  and  Ralla  Ram  was 
killed  and  subsequently  robbed,  being  at  the  time  engaged  in 
conking  or  purchasing  food  for  the  other  dacoits. 

Had  the  three  charges  of  dacoity,  on  which  all  the  appellants 
were  tried,  been  the  only  charges  befox-e  the  Court  below,  evidence 
as  to  the  attack  on  Ralla  Ram  and  the  i-escue  of  his  prisoner  would 
have  been  relevant  to  establish  the  identity  of  the  members  of  the 
gang,  all  the  offences  charged  having  baon  committed  on  one  day 
and  in  a  limited  area,  while  evidence  of  the  association  of  Him 
Singh  and  Dowa  Singh  witli  tlie  band  on  the  day  in  question,  whether 
as  cooks  or  in  any  otlier  capacity,  would  have  been  relevant  (-n  the 
question  of  their  complicity  in  tho  daooities  committed  later  in  the 
day,  and  of  their  identity  with  members  of  the  band  taking  part  in 
those  dacoities. 

The  charges  were  kept  sepai-ate  and  the  opinions  of  the  asses- 
soi's  were  separately  recorded  on  the  charges  which  affected  Mamun 
only  and  those  which  affected  all  the  appellants.  In  our  opinion 
the  appellants  were  not  prejudiced  by  the  procedure  adopted  and 
that  procedure  did  not  occasion  a  failure  of  justice.  For  the  rea- 
sons recorded  above  the  joint  iiial  was,  in  our  opinion,  an  irregu- 
larity which  is  cured  by  Section  o37,  and  does  not  necessitate  setting 
aside  the  trial  and  convictions.  On  the  merits  we  concur  with  the 
learned  Sessions  Judge  and  the  assessors  in  holding  that  the  charges 
on  which  the  appellants  were  convicted  have  been  established.  The 
record  contains  ample  evidence  that  Nur  Bui-han  was  arrested  by 
Ralla  Ram  and  other  policemen  at  the  village  Sanda,  and  that 
Mamun,  Dewa  Singh,  Hira  Singh  and  live  or  six  other  men  were  at 
"  the  village  before  the  arrival  of  the  police,  that  Mamun  and  some 
others  rescued  Nur  Burhan  and  attacked  Ralla  Ram  with  chat  is 
and  sticks,  the  result  being  that  Ralla  Ram's  skull  was  fractured  in 
two  places,  one  of  his   arais   was   broken  and   he   died   next   day. 


(•)  I.  L.  It,  XIV  All,  502. 
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Although  the  evidence  as  to  who  actually  struck  Ralla  Ram  on  the 
head  or  the  arm  is  conflicting,  we  are  satisfied  that  Mamun  was 
one  of  five  or  six  men  who  attacked  him  with  the  object  of  rescuing 
Xiir  Burhan,  and  that  the  injuries  inflicted  on  liim  were  caused 
in  pi-osecution  of  their  common  object.  Some  of  the  attacking 
jiai-ty  were  armed  with  chivis,  aiid  each  member  of  the  party  must 
have  known  that  fatal  injuries  might  be  caused. 

On  the  17th  January  1900  Mamun  made  a  confession  to  a 
Magistrate  of  the  1st  class,  in  which  he  admitted  being  with  the 
gang  who  committed  the  three  dacoities,  but  represented  that  he 
was  at  a  little  distance,  grazing  a  camel,  when  Ralla  Ram  was 
killed  by  some  of  the  gang. 

Nur  Burhan  confiraied  this  statement,  but  we  accept  the 
evidence  of  the  witnesses  who  deposed  that  Mamun  joined  in  the 
attack,  during  which  Dewa  Singh  and  Hira  Singh  were  engaged 
in  cooking  or  purchasing  food  for  the  gang. 

The  tlu'ee  dacoities,  in  which  Umra,  Sham  Das,  Canal  DaiT»gha , 
and  Ghnlam  Hnssain,  Police  Sergeant,  were  rolibed,  the  first  and 
last  suffering  grievous  hurt,  are  amply  proved,  and  there  is  ample 
evidence  that  the  appellants  took  part  in  these  dacoities.  As  ah'eady 
stated,  Mamun  confessed  on  the  1 7th  January  that  he  was  present 
at  each  of  these  three  dacoities,  taking  an  active  part  in  at  least 
one  of  them. 

On  the  19th  January  1900  Hira  Singh  confessed  to  a  Magistrate 
of  the  2nd  class  that  he  joined  the  gang  of  dacoits,  that  he  was 
present  with  them  throughout  the  25th  December,  and  took  an 
active  part  in  robbing  Umra  and  Ghulam  Hussain,  and  he  made  a 
siipplementary  statement  to  a  Magistrate  of  the  8rd  class  on  the 
28th  January,  while  Dewa  Singh,  on  the  ith  February,  made  a 
confession,  to  a  Magistrate  of  the  2nd  class,  that  he  joined  the  gang 
and  was  with  them  throughout  the  25th  December,  helping  Hira 
Singh  to  cater  for  the  others,  while  Ralla  Ram  was  being  attacked, 
and  being  present  at  each  of  the  three  dacoities  subsequently  com  - 
mitted. 

These  confessions  were  withdrawn  before  the  committing 
Magistrate,  the  appellants  denying  making  them. 

In  their  appeals  to  this  Court  Mamun  pleads  that  he  had  nothing 
to  do  with  the  dacoits,  and  did  not  join  in  any  of  the  offences 
charged,  while  Hira  Singh  and  Dewa  Singh  plead  that  they  were 
merely  servants  of  the  dacoits,  and  did  not  join  in  any  of  the 
dacoities. 

We  cannot  accept  these  pleas,  in  the  face  of  the  confessions 
ftnd  the  other  evidence  on  the  record. 


Feb.  1901.  J 
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Having  regard  to  the  nature  of  the  attack  on  Ralla  Ram  and 
to  the  lawless  and  i-eckless  conduct  of  the  gang,  we  see  no  reason 
for  interference  with  the  capital  sentence  passed  on  Mamun,  which 
we  confirm  ;  and  the  sentences  passed  on  the  appellants  for  the 
dacoities  on  Umra,  Sham  Das  and  Ghulam  Hussain  are  by  no 
means  excessive. 

AVe  dismiss   the  appeals,  maintain  the  convictions   and   confirm 
the  sentences. 

A2>petil  dismisfed. 
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Appellate  Sidk. 


No.  8. 
Before  Mr.  Justice  Raid  and  Mr.  Justice  Harris. 

QUEEN-EMPRESS,  -APPELLANT, 
Vers^is 
SUNDAR  SINGH  AND  OTHERS, -RESPONDENTS.  ) 

Criminal  Appeal  No.  881  of  1900. 

Excinc  Act  {XII  of  1896),  Sections  36,  45  and  57— Court  taking  cognizance 
of  the  offence  of  u-orking  an  illicit  i>till  on  a  police  chalau— ^6se«ce  <>/  com- 
pluint  or  report  by  Collector  or  Excise  Officer. 

Held,  that  a  Magistrate  can  take  cognizance  of  the  offence  of  working 
an  illicit  still  on  the  report  or  cltdan  of  a  Deputy  Inspector  of  I'olice,  who 
is  an  Excise  Officer  under  Punjab  Government  Notification  No.  735^,  dated 
2Gth  March  1885,  which  notification  under  Section  2  (2)  of  the  Excise  Act 
of  189G  is  still  in  force,  the  police  chalan  being  under  Section  190  (G)  of 
the  Code  of  Criminal  Procedure  ;  a  police  report  of  facts  constituting  an 
offence. 

Queen-Empress  v.  diet  Singh  ('),  Chatra  v.  Q,uecn-Empress  (-),  and 
Dewu  Singh  v.  Queen-Empress  (^),  followed.  Pirag  v.  Queen-Emp)-ess  (^), 
distinguished. 

Appeal  from  the  order  of  Laid  Mulraj,  Magistrate,  \st  class,  icith 
appellate  poicers,  Amritsar,  dated  6th  April  1900. 

Government  Advocate,  for  appellant. 

The  judgment  of  the  Court  was  dehvered  by 

Harris,  J. — This  is  an  appeal  by  the  Local  Government  from  18^7i  Dee.  1900. 
an  appellate  order  of  acquittal  of  a  Magistrate  with  appellate  powei-s, 
whereby  the  convictions  of  the  respondents  Dewa  Singh,  Sundar 
Singh  and  Sardul  Singh  of  the  offence  of  working  an  illicit  still 
under  Section  45,  Act  XII  of  1896,  were  set  aside  on  the  ground 
that  the  firet  Couii  could  not  legally  take  cognizance  of  the  case 


(')  22,  P.  R.,  1900,  Cr. 
(•-)  15,  P.  R,  1887,  Cr. 


(=•)  4,  P.  R,  1898,  Cr. 
O  9,  P.iJ.,1897,  Cr. 
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as  no  complaint  or  i-eport  had   been  made  within  the    meaning   of 
Section  57  of  that  Act. 

The  two  Magistrates  agreed  on  the  facts  and  we  see  no  reason 
to  differ  fix)m  their  hnding  that  the  respondents  were  working  a 
still  in  contravention  of  Section  5  of  the  Act. 

It  appears  that  an  informer  found  respondents  working  the 
still  and  told  the  zaildar  who  went  to  the  spot  with  other  witnesses 
and,  finding  the  information  correct,  sent  a  chowkidar  to  the  police 
station  whence  the  Dei3uty  Inspector  of  Police  came  to  the  scene, 
seized  the  plant  and  arrested  the  respondents.  The  i-espondents 
wex'e  chalaned  within  24  hours  and  placed  before  the  Magisti^ate. 

In  appeal  it  was  held  on  the  fancied  authority  of  Pirag  v. 
Queen-Empress  (})  and  in  accordance  with  Criminal  Revision  No. 
2431  of  1898  of  this  Court  that  there  was  "  no  complaint  or  I'epoi-t 
"  of  the  offence  under  Section  45,  Act  XII  of  1896,  by  the  Collector 
"or  Excise  Officer  as  requii^edby  Section  57,  and  so  no  Coui-t  could 
"  take  cognizance  of  the  offence."     , 

It  is  not  quite  clear  from  the  judgment  whether  the  legal 
defect  was  considered  to  be  the  absence  of  complaint  or  report,  or 
in  the  status  of  the  officer  who  made  such  complaint  or  i-eport. 

But  on  neither  view  was  the  Appellate  Court  correct. 

It  was  perhaps  overlooked  that,  as  pointed  out  by  the  Mi-st 
Coui-t,  Punjab  Government  Notification  No.  735|,  dated  26th 
March  1885,  which  under  Section  2  (2)  of  the  Act  is  still  in  force, 
the  Deputy  Inspector  of  Police  was  an  Excise  Officer  with  powei-s 
under  Sections  36  and  38.  The  Deputy  Inspector  of  Police  acted 
legally  under  Section  38  and  Section  41. 

Further  we  agree  with  Queen-Empress  v.  Ghet  Singh  (^),  a  case 
on  all  fours  with  the  present,  that  "  a  police  chnlan  is  a  police 
"  report  of  the  facts  constituting  an  offence  (Section  190  (6),  Ci-imi- 
"  nal  Procedure  Code)  with  the  further  incident  that  the  accused 
"  and  witnesses  accompany  the  report."  Both  in  Chatra  v.  Queen- 
Empress  {^)  and  Beioa  Singh  v.  Queen-Empress  (■*)  the  report  was 
by  way  of  chalan,  and  the  provisions  of  the  corresponding  section  in 
the  Excise  Act  then  in  foi-ce  were  held  to  have  been  complied  with. 

Had  the  Appellate  Court  perused  Pirag  v.  Queen-Empress  (i), 
it  would  at  once  have  api)rehended  that  that  ruling  is  distinguish- 
able, as  the  learned  Judge  who  pronounced  that  judgment  pointed 
out  (see  page  24),  and  as  was  also  indicated  in    Queon-Emprcss  v. 

Ohet  Singh  (')  at  page  51. 

_j 

0)  0.  f.  R.,  1897,  Cr.     (■')  15,  P.  R.,  1887,  Cr. 
(»)  22,  P.  R.,  1900,  Cr.    (')  4,  P.  R.,  1893,  Cr. 
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We  accept  the  appeal  and,  setting  aside  the  order  of  acquittal 
of  the  6th  April,  we  affinn  the  conviction  of  Dewa  Singh,  Sundar 
Singh  and  Sardul  Singh  under  Section  45,  Act  XTI  of  1896. 

As  four  months'  imprisonment  is  under  the  section  the 
maximum  term,  and  the  case  is  not  a  grave  one,  we  alter  the 
substantive  term  of  impinsonment  to  be  undergone  by  each  i-espon- 
dont  to  one  month,  the  period  already  undergone  by  each  1o  be 
deducted.     The  orders  as  to  fine  will  stand. 

Appeal  allowed. 


No.  9. 

Before  Mr.  Justice  Clark,  Chief  Judge. 

AYA  RAM,— PETITIONER,  j 

Versuf!  >    ReviiioN  Side. 

QUEEN-EMPRESS,— RESPONDEKT.  ) 

Criminal  Revision  No.  1498  of  1900. 

Punjdh  Municipal  Act,  1891,  Section  92  (5) — Buildinrf  a  house  ivUhout 
receiving  any  order  from  the  Municipal  Committee — Notice  under  suh-seefion 
(\)  of  Section  Q2. 

Held,  that  wliere  a  Municipal  Committee  failed  to  pass  any  order 
within  fix  weeks  after  the  receipt  of  a  valid  notice  under  snh-section  (I)  f'f 
.Section  92  of  the  Punjab  Municipal  Act,  the  accused  was  warranted  nnder 
snb-section  (5)  of  that  section  to  build  his  house,  and  must  be  deemed  fo 
have  obtained  the  necessary  sanction. 

Petit  inn  for  revision  of  the  order  of  A.  E.  Htirry,  Esquire,    Sessions 
Judge,  Lahore  Dirisim,  dated  1st  Novemhf.r  1900. 

Brandon,  for  petitioner. 

Tlie  following  judgment  was  delivered  by  the  learned  Chief 
Judge : 

Cf.ARK,  C.  J.— On  27th  September  1899  Aya  Ram  applied  to  2Qth  Jany.  1901. 
the  Municipal  Committee,  Lahore,  to  erect  or  re-erect  his  house,  and 
furnished  a  plan  of  the  proposed  building.  The  application  and 
plan  were  referred  to  Mr.  Hamam  Das,  member  of  the  Municipal 
Committee,  for  report  ;  he  lost  them,  and  made  no  report,  and  no 
orders  were  given  by  the  Committee  to  Aya  Ram  :  this  was  equiva- 
lent, nnder  Section  92  (5),  Act  XX  of  1891,  to  sanctioning  the 
proposed  building,  and  accordingly  Aya  Ram  in  January  and 
February  built  the  house  with  tharas  and  balconies  as  shown  in 
his  plan  ;  at  least  he  alleges   that  he  has  built  in  accordance  with 

the  plan  furnished  by  him,  and  it  is  not  shown  that  this»  is  not  so 

the  point  has  not  been  gone  into  by  the  Magistrate. 
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On  21st  April  1900  Aya  Ram  was  sei-ved  with  a  notice  under 
Section  95  to  remove  these  thoras  and  balconies,  and  has  been  fined 
and  oi'dered  to  remove  these  extensions. 

I  am  of  opinion  that  Aya  Ram  was  warranted  under  Section 
92  (5)  in  what  he  did,  and  he  had  under  that  section  sanction  to 
build  this  house,  he  cannot  be  visited  with  the  neglect  of  tlio 
Committee  to  pass  orders  on  his  application  within  six  weeks. 

I  accept  the  revision  and  set  aside  the  order  of  the  Magis- 
trate. 

Application  alloived. 


Apprt,late  Su'e, 


No.  10. 

Bofovp  Mr.  Justice  ClarJc,  Chief  Judge,  mid  Mr.  Justice 

Harris. 

QUEEN-EMPRESS, -APPELLANT, 

Versus 

I  WAZIR  SINGH,- RESPONDENT. 

Criminal  Appeal  No.  853  of  1900. 

Kxche  Act,  1896,  Section  3  (1)  (i)  -"  SoPi-it" — Joint  poxi^essidn  oj  father 
and  A071— Mixture  of  spirit  and  liihan. 

In  <i  oaS9  whore  1  ser  llf  chittacks  cf  liquor,  being  a  mixture  of  s))irii 
and  lahan,  was  found  in  the  houso  of  the  accused,  in  which  liouse  liis  son 
hIso  resided,  and  where  it  was  impossible  to  say  how  much  la.haii  was  mixed 
with  the  spirit  owing  to  an  accitlent  in  distillation. 

Held,  that  the  accused  had  rightly  been  convicted  by  the  Magistrate. 
Tn  th3  ab^snco  of  pro  >f  of  a  j  )int  poasBSsion,  the  possession  must  be 
deemed  to  be  that  of  the  accused,  the  owner  of  tlie  house,  the  presence 
of  a  son  making  no  difference,  as  it  was  not  proved  that  the  son  lind 
joined  in  the  purchase,  or  that  the  liquor  had  been  held  jointly  with  him, 
and  that  the  whole  of  the  liquor  was  cmntry  spirit  within  the  definition  of 
Section  3(1)  (/)  of  the  Excise  Act,  the  fact  of  ^i/irut  being  mixed  with  it 
making  no  difference,  as  the  whole  was  liquor  contiining  alcohol  ob- 
tained by  distillation. 

Queen-Empress  v.  Salnrx  (')  followed. 

Ajypeul  from  the  0/der  of  H.  Sc<>t  Smith,    l%qnire,    Scissions   Judge 
Amritsar  Divisi<-n,  dated  IBth  June  1900. 

Gdveraraent  Advocate,  for  appellant. 

The  judgment  of  the  Court  was  delivered  by 

28th  Jamj.  1901.  IIarhis,  ,1. — This  is  an  appeal  by  the  Local  Government   from 

an    order  of  acquittal   passed  by  the  Sessions  Judge,  Amritsar,    on 
the  appeal  of  one  Wazir   Singh   who   liud    been   convictod    under 

(>)  ld,P.R.,  1897,  Cr. 
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Section  51  of  the  Excise  Act  (XII  of  1896)  of  having  in  his  posses- 
sion more  than  1  ser  of  countiy  spirit,  and  sentenced  to  one 
month's  rigorous  imprisonment  and  Rs.  50  fine,  or  one  month's  fur- 
ther rigorous  imprisonment  in  default  of  payment  of  fine. 

There  appears  no  doubt  that  I  ser  II |  ehiitarks  of  liquor  was 
found  in  Wazir  Singh's  house,  in  which  house  also  resided  his  son, 
Samand  Singh  fa  youth  of  17  years  of  age)  and  his  wife.  The 
defence,  which  was  not  borne  out  by  the  evidence,  was  that  some 
enemy  must  have  deposited  the  liquor  where  it  was  found,  and  in 
appeal  it  was  urged  that  the  liquor  found  was  not  all  country 
■'  spirit,  but  had  been  added  to,  as  testified  by  the  Excise  darogha, 
by  the  boiling  over  of  the  lah'jn  employed  in  the  distillation. 

The  Sessions  Judge  held  that  if  the  possession  of  the  liquor 
were  proved  to  be  joint  possession  of  father  and  son  the  quantity 
in  possession  of  each  Avas  not  over  1  ser  per  head,  and  further 
that  on  the  daroghas  evidence  it  could  not  be  asserted  by  the 
prosecution  that  there  was  more  than  a  ser  of  countiy  spirit  in 
the  whole  mixture  of  spirit  and  lahnn. 

On  the  first  point  we  are  in  accord  with  Roe,  J.,  in  Queen- 
EmpresH  v.  Salnu  {^)  that  "where  a  defence  of  joint  possession  is 
"  set  up,  it  must  at  any  rate  be  clearly  proved  not  merely  that  a 
"  certain  number  of  people  lived  in  a  house  and  may  have  joined 
"  in  the  purchase  of  the  drug,  and  that  it  may  have  been  held  by 
"  one  for  the  use  of  all,  but  that  this  has  actually  been  the   case." 

In  this  case  the  defence  of  joint  possession  was  not  set  up,  and 
on  the  facts  disclosed  the  possession  must  be  deemed  to  be  that  of 
Wazir  Singh,  the  owner  of  the  house  and  the  head  of  the  family, 
the  presence  of  a  son  of  1 7  yeai-s  of  age  making  no  difference. 

"We  are  not  at  pi'esent  prepared  to  say  that  had  joint  posses- 
sion been  established  the  conviction  could  have  been  upheld,  though 
Frizelle,  J.,  inclined  to  that  opinion  in  the  ruling  above  cited. 

On  the  second  point  it  is  of  course  impossible  to  say  how 
much  lahan  (declared  to  be  "  fermented  liquor"  by  Punjab  Gov- 
ernment Notification  No.  95,  dated  12th  Januaiy  1886),  if  any, 
there  was  mixed  with  the  country  spirit  owing  to  accident  in  dis- 
tillation. But  it  was  not  for  the  prosecution  to  demonstrate  the 
countiy  spirit  to  be  of  any  particular  strength,  and  the  whole  of 
the  liquor  must  be  deemed  to  be  countiy  spirit,  the  accidental 
admixture  being  a  negligible  element,  as  the  whole  was  a  "  liquor 
"  containing  alcohol  obtained  by  distillation,"  which  is  the  defini- 
tion of  "  spirit"  in  Section  3  (I)  (i)  of  the  Act. 
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For  the  above  reasons  we  hold  that  Wazir  Singh  was  rightly 
convicted,  and  setting  aside  his  acquittal  we  restore  his  conviction. 

"We  do  not  consider  it  necessary  to  re-impose  the  unexpired 
portion  of  eentence  of  imprisonment  passed  by  the  Magistrate,  but 
the  sentence  of  fine  is  restored,  except  as  to  the  term  of  imprison- 
ment to  be  suffered  in  default  which  is  reduced  in  accordance  with 
Section  65,  Indian  Penal  Code,  to  three  weeks'  rigorous  imprison- 
ment, the  maximum  substantive  term  of  imprisonment  under  Sec- 
tion 51,  Act  XII  of  1896,  being  three  months. 

Appeal  nllnwed. 


No.  11. 

Before  Mr.  Justice  Reid. 
CROWN 
RpvitioN  Side,   ^  Versus 

BARKAT  ALL 
Criminal  Revision  No.  1554  of  1900. 

Criminal  Procedure  Code,  1898,  Section  ,395 — Whipping — Sentence  of 
imprisonment  in  lieu  of  whipping — Potvers  of  Magistrate. 

Held,  that  a  Magiairate  cannot  revise  his  ordtr  under  Section  .Wo  (1) 
of  the  Code  of  Criminal  Procedure  and  pass  a  sentence  of  imprisonment  in 
lien  of  whipping,  when  the  prisoner  is  found  to  be  unfit  to  undergo  such 
sentence,  if  the  aggregaio  of  sncli  snbstituted  term  together  and  the  original 
term  awarded  by  him  is  in  excess  of  tho  maximum  which  he  was  com- 
petent to  inflict. 

Qneen-Empres^s  v.  Ram  Baran  Singh  (')  followed. 
Case  reported  by  Captain  G,  C.  Biadim,  Sessionr'  Judge,  Jn.hin- 
dur  Division,  on  30</i  November  1900. 

The  material  facts  of  this  case  and  the  question  i-ofcnvd  foi' 
the  decision  of  the  Chief  Coui't  sufficiently  appear  from  the  follow- 
ing judgment : — 

lith  Fe.hy,  1901.  Reid,  J.— Barkat  Ali,  petitioner,  was  sentenced  by  a  Magistrate 

of  tlie  1st  class  to  rigorous  imprisonment  for  2  years  and  to  80 
stripes  under  Sections  VV  of  tbo  Penal  Code,  on  tlie  31st  Aiigiast 
1898. 

The  Superintendent  of  the  Jail  in  which  tho  petitioner  was 
confined  reported  that  he  was  unfit  to  undergo  the  sentence  of 
whipping  which  was  suspended  for  six  montlis,  and  the  petitioner 
l)eing  again  reported  unfit  at  the  expiry  of  that  period,  ihe 
convicting  Magistrate's  successor  sentenced  tlu;  jietitioner,  in  lieu 
of  whipping,  to  further  rigorous   imprisonment   for  three  months, 

(')  I.  L.  R.,  XXI  All.,  25. 
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under  Section  395  (1)  of  the  Code  of  Criminal  Procedui-e.  I  con- 
cui'  in  the  conclusion,  anived  at  in  Queen-Empress  v.  Bam  liaran 
Singh  {^)  that  the  sentence  passed  in  lieu  of  whipping  is  in  contra- 
vention of  the  rule  laid  down  in  Section  395  (2),  a  sentence  of 
rigorous  imprisonment  for  2  yoaivs  and  3  mouths  being  in  excess  of 
the  term  which  either  of  the  Magistrates,  on  whom  special  powers 
under  Section  30  had  not  been  conferred,  was  competent  to  inflict 
under  Section  32  of  the  Code. 

I  set  aside  the  sentence  of  rigorous  imprisonment  passed  in 
lieu  of  whipping. 

No.  12. 

Before  Mr.  Justice  Beid. 

CROWN  I 

Versus  >   Revhiow  6id«. 

KALU.  ) 

Criminal  Revision  No.  1592  of  1900. 

Security  for  good  bchuvioicr  —Jurisdi'itioii  of  Magistrate  to  require  from 
a  person  not  residing  within  his  jurisdiction — Criminal  Procedure  Code, 
1898— Section  110. 

if c{cZ,  that  a  Magistrate  has  uo  jurisdiction  to  proceed  against  a  person 
uuder  Section  110  of  the  Cotlc  of  Criminal  Procedure  and  require  security 
for  good  behaviour  wlien  that  person  is  not  residing  within  the  limits  of 
liis  jurisdiction. 

Ketahoiv.  Queen-Empress  {^)  followed. 

Case  reported  by  S.  Clifford,    Esquire,    Sessions  Judge,  Hoshiarpur 
Division,  o»  8th  December  1900. 

Tlie  material  facts  of  this  case  and  the  question  referi-ed  for 
tlie  decision  of  the  Chief  Court  sufficiently  appear  from  the  following 
judgment : 

Rrid,  J.— Kalu,  resident  iu  the  Umballa  District,  was  arrested    lUh  Feby.  1901. 
uuder  suspicious  circumstances,  in  the  Hoshiarpur  District. 

Proceedings  under  Saction  109  of  the  Code  of  Criminal  Pix)- 
cedure  were  instituted  against  him,  and,  under  the  orders  of  the 
Magistrate  of  the  district,  he  was  required  to  show  cause  under 
Section  110  of  the  Cade,  the  proceedings  under  Section  109  being 
abandoned.     He  was  eventually  required  to  execute  a    bond,    with. 

two  sureties,  in  the  sura  of  Rs.    150  each,  to  be  of  good   behaviour 

for  three  years. 

The  term  was  i-educed  by  the  learned  Sessions  Judge  to  one 
year,  and  the  same  Judge  has  now  refen-ed  the  order  to  this  Court 

(>)  I.  L.  B.,  XXI  AIL,  25.        ('-')  I.  L.  B.,  XXVJI  Calc,  993. 
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to  be  dealt  with  on  the  revision  side,  after  perusing  the  ruling  of  a 
Division  Bench  of  the  Calcutta  Coui-t,  in  A'etnlci  v.  Queen- 
Empress  (^).  I  concur  in  the  interpretation  placed  on  the  words 
"  any  pei-sons  within  the  local  limits  of  his  jurisdiction  "  in  Section 
110  of  the  Code  by  that  Division  Bench  and,  for  i-easons  recorded 
in  the  judgment  cited,  I  hold  that  the  person  proceeded  against  must 
be  resident  within  the  jurisdiction  of  the  Magistrate  who  institutes 
proceedings. 

I  set  aside  the   order.     The   bonds    will   be   discharged   and 
Kalu,  if  in  jail,  will  be  released. 


No.  13. 

Befoi'e  Mr.  Justice  Chatterji. 
/•  CROWN 

BuvisioN  Smr.   <  Versus 

i  HARSA  SINGH. 

Criminal  Revision  No.  1574  of  1900. 

Criminal  Procedure  Code,  1898,  Seclion,  526  —Personal  inspection  of 
encroachmeid — Disqualijication  of  Magistrate  to  tnj  case. 

Held,  that  a  personal  inspection  by  a  Magistrate  of  the  locality  to  test 
the  correctness  of  the  evidence  and  plans  which  may  have  been  filed  in  a 
case  which  he  is  trying  does  not  disqualify  him  from  hearing  and  deciding 
it. 

Queen -Empress  v.  Manihuii  (.^)  distinguished.  In  re  Lalji  and  others  (•"') 
followed. 

Case  reported  by  W.  t'hevis,  Esqiiue,    Sessions   Judge,    b'erozepote 

Division. 

K.  C.  Chatterji,  for  respondent. 

The  facts  of  this  case  were  as  follows  :  — 

The  accused  on  conviction  by  J.  K.  Tajip,  Esijuire,  exercising 
the  powers  of  a  Magistrate  of  the  2nd  class,  in  the  Fei-ozeijoi-c  Dis- 
trict,  was  sentenced  by  order,  dated  5th  September  1900,  under  Sec- 
tion 164  of  Act  XX  of  1891,  to  1  inipec  fine  or  one  day's  simple 
imprisonment. 

The  proceedings  tcere  Jot  warded  for  revision  on  the  following 
grounds : — 

That  there  has  been  an  encroachment  is  cleai-.  For  whereas 
the  Committee  sanctioned  the  ei-ection  of  the  building'  as  shown  iti 
the  plan  filed  by  Uarsa  Singh  when  applying  for  permission  to  re- 


(')  /.  L.  R.,  X-JfF//  Calc,  993.         (»)  7.  L.  R.,  XfX  Mad.,  263. 
(')  I.  L.  /?.,  XIX  All,  802. 
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build  his  house  ('and  that  plan  shows  the  house  in  question  as  in 
the  same  line  with  Arjan's  house),  the  plan  prepared  by  Mr.  Calvert, 
Assi.stant  Commissioner,  and  the  local  inspection  made  by  the 
Magistrate  shows  that  the  house  has  been  pushed  further  into  the 
street  and  does  not  now  fomi  a  line  with  Arjan's  house.  The 
thiras  in  front  of  the  house  are  a  projection  in  front  of  the  build- 
ing and  even  allowing  that  they  were  erected  at  the  same  time  as  the 
building  the  case  falls,  I  consider,  within  Section  95.  But  whether 
the  case  be  regai^ded  as  one  calling  for  punishment  under  Section  164 
or  Section  169  of  the  Act  matters,  I  think,  but  little,  as  the  encroach- 
ment is  not  a  sex'ious  one  and  the  building  might  be  allowed  to  stand 
provided  that  a  sufficient  fine  is  inflict-ed  to  deter  similar  offences. 
To  inflict  a  nominal  fine  is,  I  consider,  simply  an  encouragement 
to  others  to  commit  similar  enci'oachments,  and  if  the  fine  be  not 
enhanced  I  apprehend  that  similar  encroachments  will  occur  when- 
ever a  new  house  is  built  in  Ferozepore  City.  I,  therefore,  send  the 
file  to  the  Chief  Court  with  a  recommendation  that  the  fine  be 
enhanced.  I  see  no  sufficient  reason  to  alter  the  finding  to  one 
under  Section  169  as  I  do  not  consider  any  punishment  beyond 
that  which  can  be  awarded  under  Section  IG4  is  necessary  in  this 
case. 

The  order  of  the  Chief  Coui-t  was  delivered  by 

Chattkuji,  J. — After  going  through  the  record  and  taking  time  25'A  Fehij.  190], 
to  consider  my  order  I  am  of  opinion  that  the  finding  as  t<o  en- 
croachment cannot  be  successfully  attacked  on  the  revision  side. 
Mr.  K.  C.  Chatterji's  arguments  for  the  accused  amount  to  a  denial 
of  the  correctness  of  the  conviction  but  they  fail  to  establish  such 
a  gross  error  in  appreciating  the  evidence  or  irregulaiity  in  prece- 
dure  on  the  part  of  the  Magisti'ate  as  calls  for  my  interference  with 
liis  finding  on  facts.  It  is  aligned  that  the  Magistrate  visited  the 
spot  and  decided  the  question  of  encroachment  on  the  result  of 
his  personal  inspection  and  tbat  in  acting  thus  he  constituted 
himself  a  witness  and  disqualified  himself  fi-om  trying  the  case, 
and  reference  is  made  to  Queen-Empress  v.  Manikam  (})  in  sup- 
port of  the  contention.  That  however  is  a  different  case.  In  the 
present  instance  it  was  deposed  on  oath  before  the  Magistrate  and 
shown  on  a  comparison  of  plans  that  the  new  house  of  the  accused 
projected  beyond  the  alignment  of  his  old  house  which  was  in 
the  same  line  with  that  of  Arjan.  Surely  it  was  competent  to  the 
Magisti'ate  to  see  on  the  spot  whether  this  evidence  was  tme  or 
not.  If  a  Magistrate  can  decide  cases  on  inspection  of  plans  pro- 
duced  in  Court   he  can  do  so  by  seeing  the  ground  or  buildings  in 
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situ  of  which  the  plans  were  put  in  evidence.     His^source  of  know- 
ledge for  purposes  of  decision  is  not   limited   to   Ins   ears,  but   he 
is   permitted   to   make  use  of  his  eyes  as  well  to  test  evidence   and 
to  understand  the  facts.    I  entirely  agree  with  the  following  remarks 
of  the  leamed  Chief  Justice  of   the  Allahabad   High  Court   in   re 
Lalji  and  others  (^ )  :  "A  Magistrate  does  not  make  himself  a  witness 
"  by   going   to  a   place   and  viewing  it  for  the  purpose  of   under- 
*'  standing   the  evidence  any  more  than  does  a  Judge  in   England 
*•  who  goes  to  view  a  place  or  do  Jurymen  who  view  a  place   under 
"  an  order  make  himself  or  themselves  witnesses   in  the  case.     It 
•'  would   be  seldom   that   a  Magistrate  or  a  Judge  or  Jury  could 
*'  come  to  a  correct  conclusion  on  conflicting  evidence   if   they   did 
**  not  import  into  the  consider-ation  of  the  evidence  before  them,  not 
*'  only  common  sense  but  also  common  knowledge  of  what  ordinarily 
"  passes  in  life."    Inspections  are  allowed  in  England,  see  Tayloj- 
on   Evidence,    9th  edition,   pp.    363,    364 ;    see   also   Section   60, 
Evidence  Act.     In  this  case  no  specific  allegation  is  made  that  in 
viewing  the  spot  the  Magistrate  has  acted  unfairly  or  in  an  unjudi- 
cial manner,  and  the  mere  act  of  inspection  cannot,  in  my  opinion, 
be  treated  as  an  impropiiety  on  his  part.     I  am  disposed  to  hold 
on  the  contrary  that  his  action  Avas  proper  as  well  as   legal.     He 
certainly  showed  moi-e  sense  in  making  use  of  his  eyes   in    coming 
to   a    decision    on    the   question    of  projection  beyond  the  line   of 
Ai'jan's  house  than  in  presuming  to  decide  it  sitting  in  Coui't  on  the 
conflicting   statements  of   the   witnesses   of   the  opposing  pai-ties. 
Lastly,  the  explanation  under  Section  556  of  the  Code  of  Criminal 
Procedure  appears  to  me  to  give  its  quieltis  to  the  objection. 

I  also  find  that  the  statement  of  Waid  Din,  Jamadar,  of  the. 
Municipality,  proves  the  projection  and  enci"oachraent,  and  it  is 
admitted  by  the  accused  himself  in  liis  examination  that  in  the 
plan  filed  by  him  before  tlie  Committee  when  asking  for  leave  to 
build  his  house  was  shown  as  in  the  same  line  with  Ai'jan's  where- 
as now  it  is  not  so.  From  this  evidence  as  well  as  from  the  i-esult 
of  his  personal  inspection  the  Magistiute  was  justified  in  finding 
that  accused's  house  projects  beyond  Arjan's  and  fi"om  this  fact 
that  encroachment  has  taken  place.  The  conviction  thei'cfore 
cannot  be  disturl)ed. 

The  encroachment  is  very  small  bul  requires  to  be  put  ilown 
by  the  Municipality  in  the  intei-ests  of  the  public.  The  fine  of  Re.  1 
is  ridiculous.  I  therefore  enhance  it  to  Rs.  25  in  default  of  pay- 
ment of  wliich  the  accused  will  undei'go  two  weeks'  siinplr,  irn|ii-i- 
Konmeut. 
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No.  14. 

Before  Mr.  Justice  Chotterji. 
GANDA  SJNGH,— PETITIONF^R.  j 

Versus  >    Revision'  Side. 

MUSSAMMAT  ATMA  DPJVI,— RESPONDENT.  ) 

Criminal  Revision  No.  1458  of  1900. 

Maintenance — Criminal  Prccfidure  Code,  1898,  'Section  488 — Husband 
having  a  second  wife. 

Held,  that  mere  existence  of  a  co-wife  witli  whom  the  compl.ainant  had 
qa.arrol9  or  want  of  affection  for  her  or  greater  affection  for  the  co-wife  on 
the  part  of  the  husband  are  not  sufficient  grounds  within  the  meaning  of 
clause  (3)  of  Section  488  of  the  Code  of  Criminal  Procedure,  1898,  for 
separate  maintenance. 

Case  reported   by   H.   Scott    Smith,    Esquire,  Sessions   Judge, 
Aynritsar  Division,  on  \2th  Sovembrr  1900. 

The  facts  of  this  case  were  as  follows  : — 

On  10th  Jnly  1896  Mussammat  Atraa  Devi  petitioned  for 
maintenance  nnder  Section  488,  Criminal  Procedure  Code,  alleging 
that  her  husband  had  beaten  her  and  turned  her  out  after  robbing 
her  of  her  ornaments  and  had  taken  another  wife.  The  husband 
denied  that  the  petitioner  was  his  wife.  Sheikh  Nasir-ud-din, 
Magistrate,  found  that  the  petitiouer  was  Ganda  Singh's  wife  by 
chidarindazi  and  passed  an  order  for  maintenance  at  Rs.  2-8-0  per 
mensem.  On  25th  Februaiy  1898  at  the  request  of  the  parties 
the  Magistrate  passed  an  order  that  the  parties  would  live  together 
in  futui'e  and  no  payment  would  be  levied.  In  September  1897 
1  he  wife  applied  to  the  Court  of  Lala  Amolak  Ram  for  arrears 
from  L*5th  February  1897  who  rejected  the  application  on  6th 
December  1897. 

Ganda  Singh,  by  Thakar  Mahan  Chand,  exercising  the 
powers  of  a  Magistrate  of  the  1st  class,  in  the  Amritsar  District, 
was  ordered,  by  order,  dat^d  18th  April  1900,  under  Section  488 
of  the  Criminal  Procedure  Code,  to  pay  Rs.  2  per  mensem  to 
Mussammat  Atma  Devi  as  maintenance  allowance. 

The  proceedings  were  forwarded  for  revision  on  the  following 
ground  a  :  — 

The  Chief  Court  remanded  the  case  on  5th  March  1 898  for 
further  enquiry  as  to  whether  the  wife  (Mussammat  Atma  Devi) 
had  sufficient  cause  for  not  living  with  her  husband  (Ganda  Singh). 
These  proceedings  ended  in  a  compromise  on  the  7th  May  1898, 
the  woman  saying  she  was  willing  to  live  with  her  husband. 
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On  the  6th  January  1 900  she  presented  a  new  application 
applying  for  maintenance  in  which  she  stated  that  hex*  husband 
had  bauten  her  and  refused  to  maintain  her  and  had  left  her  and 
since  then  had  only  sent  her  Rs.  8.  Ganda  Singh,  the  husband,  in 
reply  said  he  was  quite  willing  to  maintain  her  if  she  would  live 
with  him.  The  Court  took  the  pai'ties'  evidence  and  after  finding 
that  the  husband  has  another  wedded  wife  whom  he  is  fonder 
of  than  the  complainant  and  that  the  two  wives  quarrel,  fixed  a 
monthly  maintenance  allowance  of  Rs.  2  per  mensem  on  condition 
of  complainant's  being  of  good  behaviour. 

In  my  opinion  the  facts  on  which  the  lower  Court  has  based 
his  finding  do  not  constitute  a  sufficient  ground  for  the  complain- 
ant's refusing  to  live  with  her  husband. 

The  patwari  and  lambai-dar  gave  evidence  to  the  effect  that 
complainant  would  not  live  with  her  husband  and  she  herself 
stated  that  she  would  never  live  in  accused's  house.  The  evidence 
of  complainant's  witnesses  has  been  recorded  in  a  very  summary 
fashion.  There  is  certainly  no  proof  that  Ganda  Singh  turned 
complainant  out  of  his  house.  It  appears  to  me  that  she  is  not 
content  to  live  with  him.  In  any  case  the  Magistrate  was  not 
justified  in  fixing  maintenance  on  the  grounds  stated  by  him  and 
I  recommend  that  his  order  may  be  set  aside  and  further  enquiry 
ordei*ed  if  deemed  necessary. 

The  case  came  before  Mr.  Justice  GJiatterJi  who  passed  the 
following  order : — 

9th  March  1901.  Cf{\Ti'BRjr,  J.  —The  respondent  offered  to  maintain   the   com- 

plainant if  she  would  live  with  him.  The  latter  stated  that  she 
did  not  wish  U)  go  to  his  house.  The  Magistrate's  grounds  for 
awarding  separate  maintenance  are  that  respondent  has  another 
wife  and  she  and  the  complainant  quarrel  and  that  the  respondent 
does  not  "love  the  complainant  so  well  as  before." 

I  do  not  think  these  reasons  are  sufficient.  According  to  the 
custom  of  the  country  polygamy  is  allowable,  and  it  is  nothing 
unusual  for  the  husband  of  several  wives  to  prefer  one  wife  to  an- 
other. The  latter  fact  by  itself  is  not  sufficient  to  justify  the  award 
of  a  separate  maintenance  under  Section  488,  Ci-iminal  Procedure 
Code,  to  the  wife  who  considers  herself  aggrieved  by  not  liaving  the 
lii'st  place  in  her  husband's  affections.  Quarrels  between  co- wives 
al.so  would  not  be  sufficient  unless  the  husband  habitually  sides 
agninst  the  complainant  and  treats  her  unkindly.  The  main  question 
is  wliether  there  is  reasonable  ground  for  apprehending  ill-treatment 
of   the   complainant,   see   Dheia  Singh  v.    Mu^sammai  Nando  {^) 

(')  2,  P.  B.,  1878,  Cr. 
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The  words  of  the  proviso  to  clause  (3)  of  Section  488  of  the  present 
■Code   are   more  general    tliau  tlioso  of  the  corresponding  clause  of 
the  previous  Act,  but  I  apprehend  this  is  only  to  enable  the  Couit 
to  take  into  consideration  other  gix)unds  than  habitual   ciuelty.     1 
•do  not   think   they   make   any  material   change  in  the  principles 
applied  before  the  enactment  of  the  present  Code  in  cases  in  which 
the   husband   had  another  wife  besides  the  complainant.     At   any 
rate   1    think   the   reason  given  by  the  Magistrate  is  not  sufScient 
nnless  somo  positive  fault  on  the  part  of  Cauda  Singh  besides  want 
of  love  for  complainant  or  greater  love  for  her  co-wife  is  established. 
I  do  not  lose  sight  of  the  fact  that   previously   there   was   another 
case  which  was  ultimately  compromised.     The  facts  of  that  case  so 
far  are  in  favour  of  the  complainant,  but  the  matter  must  still  be 
decided  by  the  Magistrate  \vliether  under   the  circumstances  there 
is   just   ground   for  awarding  her  a  separate  maintenance.     Mere 
■existence  of  a  co-wife  with  whom  complainant  cannot   get  on   and 
greater  affection    for   her   on   the  ])art  of  Canda  Singh  are  not  by 
themselves  su'ficir;ut   rexs nm.     Bat  suffijieut  grounds   can   still   be 
shown   by  the   complainant   and   T  do   not    in  the  least  mean  to 
prejudge  the  question. 

I  set  aside  the  order  of  the  Magistrate  and  i-eturn  the  case  to 
him  for  a  fresh  decision  after  any  further  inquiry  that  ho  may 
deem  necessaiy,  with  reference  to  the  foregoing  i^emarks. 

No.  15. 
Before  Mr.  Jm-tica  Reid  and  Mr.  Justice  Robertson. 
CHATAR  SINGH  AND  OTHERS,— APPELLANTS, 

Versus 
THE  EMPEROR  OP  INDIA,— RESPONDENT. 

Criminal  Appeal  No.  792  of  1900. 

Dacoity— Abetment  of— Penal  Code,  Sections  109,  395  and  397. 

Wheife  the  abetment  of  dacoifcy  charj»ed  consiste'l  of  pointing  out  to 
the  dacoits  the  house  to  be  robbed  or  of  active  participation  in  planning 
the  dacoity  and  in  taking  charge  of  camels,  used  by  some  of  the  party, 
whilst  the  offence  was  being  committed,  the  abettors  should  be  charged 
aa4  punished  under  Sections  3^§|  of  the  Penal  Code  without  any  reference 
bo  Section  397,  which  is  applicable  only  to  those  who  actually  commit  a 
dacoity  in  which  one  of  fch«  a4?ts  speciSed  therein  is  done. 

Qiieen-Empresi  v.   Mahabir   Tiwiri    (')   and  Qiieen- Empress  v.    Umrao 
Singh  (*).  followed. 


Revision  Sidb« 


(')  7.  L.  JR.,  XXI  All,  263.  (»)  J.  L.  R.,  XVl  All,  437. 
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Appeal  from   the  order  of  Captain  0.   C.  Baadon,   Stssion$ 

Judge,  Julhtndur  Division,  dated  Afh  September  1900. 

Shelverton,  for  appellants. 

Assistant  Legal  Remembi'aneer,  for  i  espondent . 

The  judgment  of  the  CV>iut  was  delivered  by 

21si  Feby.  1901.  Reii>,  J. — The  appellants    in    this   apjjeal   and    in   Criminal 

Appeals  893  and  915  of  1900  wei-e  tried  jointly,  and  their  appeals 
can  be  disposed  of  together. 

Kirpal  Singh  and  Kishen  Singh  have  been  convicted  under 
Sections  lol^of  the  Penal  Code,  and  have  been  sentenced  to 
rigoi-ous  imprisonment  for  ten  years  and  seven  years,  respectively, 
while  the  other  appellants  have  been  convicted  under  Section  397, 
and  have  each  l)eeu  sentenced  to  rigorous  imprisonment  for  10 
years. 

A  dacoity  was  committed  on  the  night  of  the  5th  JSIay  1899, 
with  great  boldness,  and  property  estimated  by  the  complainant  to 
be  worth  Rs.  13,000  was  stolen. 

The  question  for  considemtion  is  whether  all  or  any  of  the 
appellants  took  part  in  the  dacoity. 

The  appellants  Chatar  Singh  and  Kirpal  Singh,  who  ai-e 
brothel's,  and  Ajmer  Singh,  their  nephew,  are  inhabitants  of  Matta, 
in  Faridkot  territory,  Sewa  Singh  lived  at  Saranwan,  in  Faridkot, 
and  Kishen  Singh  lived  in  the  Jullundur  District. 

The  conviction  is  based  on  the  evidence  of  Bhola  Singh, 
approver,  who  lived  at  Matta,  corroboi^ated,  as  to  Sewa  Singh,  by 
Jawinda,  complainant,  Basta  Singh  and  Wariam  Singh,  who  de- 
posed that  they  identified  him  as  one  of  the  dacoits,  as  to  Chatar 
Singh,  by  the  complainant  and  Wariam  Singh,  as  actually  taking 
part  in  the  dacoity,  as  to  Ajmer  Singh,  by  the  complainant,  Basta 
Singh,  Wariam  Singh  and  Buri,  as  actually  taking  part  in  the 
dacoity,  and  as  to  all  the  appellants  by  several  witnesses  who  saw 
all  the  appellants  together  shortly  before,  and  in  the  neighbourhood 
of  the  scene  of  the  dacoity. 

Kirpal  Singh's  alxjtment  consisted  of  active  participation  in 
planning  the  dacoity  and  in  taking  charge  of  the  camels  used  by 
his  party,  while  the  dacoity  was  being  committed,  and  Kishen 
Singh's  abetment  consisted  of  pointing  out  to  the  dacoits  a  house 
to  be  ix)bbed. 

Counsel  for  Chatar  Singh,  Kirpal  Singh  and  Ajmer  Singh 
contends  that  the  identification  is  worthless,  and  that  Bhola  Singh 
implicated    his    clients   in  consequence   of    enmity    which    exists 
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between  two  factions,  to  one  of  vvliielilie  belongs  while  these  three 
appellants  belong  to  the  other,  in  Matta.  A  further  contention  is 
that,  inasmuch  as  Sewa  Singh  was  arrested  at  the  end  of  January 
or  early  in  February  and  these  three  appellants  were  arrested  on 
the  loth  May,  there  was  obviously  no  connection  between  the  thz-ee 
and  Sewa  Singh,  and  another  contention  is  that  the  dacoits  could 
not  have  assembled  at  Ajmer  Singh's  house,  as  described  by  the 
approver,  because  Basant,  a  witness  for  the  apj>ellants  deposed 
that  no  men  outside  thejfamily  were  allowed  to  enter  Ajmer  Singh's 
court-yard,  the  women  of  the  family  being  in  purdah.  This 
witness  is  brother  of  Ajmer  Singh. 

Thei-e  is  evidence  of  enmity  between  the  factions  to  which  Bhola 
Singh  and  the  three  appellants,  lespectively,  belong,  l)ut  we  cannot 
reject  the  ample  evidence,  that  the  appellants  and  Bhola  Singli 
were  frequently  seen  together  before  the  dacoity,  and  that  Chatat 
Singh  and  Ajmer  Singli  actually  took  part  in  it,  merely  because 
it  is  possibly  imprebable  that  membei-s  of  opposing  factions  should 
joia  in  committing  an  offence.  The  evidence  of  enmity  does  not 
satisfy  us  that  Bhola  Singh  and  the  others  entei-taiiied  any  special 
ill-feeling  towards  each  other. 

Kirpal  Singh  was  not  identified  by  any  of  the  eye-witnesses  to 
the  dacoity  as  one  of  the  dacoits,  but  we  are  satisfied  that  he  was 
with  his  brothers  and  the  other  dacoits  up  to  the  actual  commence- 
ment of  the  dacoity  and  abetted  the  dacoits.  The  evidence  of  the 
approver  has  in  our  opinion  been  amply  cox-i-oborated,  and  we  see 
no  reason  to  doubt  that  Chatar  Singh,  Sewa  Singh  and  Ajmer 
Singh  took  an  active  part  in  the  dacoity  itself  and  were  abetted 
by  Kirpal  Singh  and  Kishen  Singh. 

Fire-arms  were  used  and  several  pei'sons  were  injured  by  the 
dacoits,  and  Section  397  of  the  Penal  Code  is  therefore  applicable 
to  Sewa  Singh,  Chatai-  Singh  and  Ajmer  Singh,  but  the  charge 
should  have  been  under  Sections  |ff,  inasmuch  as  Section  395 
provides  the  punishment  for  dacoity,  while  Section  397  is  merely 
a  rider  to  the  previous  section,  providing  a  minimum  sentence  in 
certain  cases. 

Counsel  for  the  Crown  aclmits  that  the  charge  under  Sections 
f^l  is  inapplicable  to  the  ca.ses  of  Kirpal  Singh  and  Kishen  Singh. 

Section  397  is  only  applicable  to  a  person  who  does  not  use  a 
deadly  weapon,  or  cause  grievous  hurt,  or  attempt  to  cause  death 
or  grievous  hurt,  by  reason  of  Section  34  of  the  Penal  Code,  which 
makes  a  pereon  committing  a  dacoity  liable  for  such  act  of  a  fellow 
dacoit,  committed  in  furtherance  of  the  common  object,  in  the  same 
manner  as  if  the  act  had  been  done  bv  him  alone. 
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The  question  has  been  dealt  with  in  Queen-Empress  v.  Mahahir 
Tnvari(^)  and  Section  397,  as  interpreted  in  that  case,  merely 
makes  it  obligatory  on  a  Court  passing  sentence  to  pass  a  sentence 
of  at  least  seven  yeai^s'  rigorous  impiisonment  on  all  persons  joining 
in  comraitting  a  dacoity  in  which  such  an  act  has  been  done  in 
furtherance  of  the  common  object.  We  concur  in  that  inter- 
pretation, but,  when  the  question  of  the  liability  of  an  abettor  is 
considered,  Section  109  has  to  be  read  with  the  definition  of 
"  offence  "  in  Section  40. 

We  concur  in  the  opinion  expressed  in  (jue(  "-Empress  \. 
Umrao  Singh  (^)  at  page  442,  that  Section  397  do<s  not  create  a 
specific  offence. 

The  offence  of  dacoity  is  created  by  Section  391,  and  is 
punishable  under  Section  395,  and  an  abettor  of  dacoity  is,  in  our 
opinion,  punishable  under  Sections  ^^f  without  ;iny  reference 
to  Section  397,  which  w^e  hold  to  be  applicable  o)ily  to  persons 
actually  committing  a  dacoity  in  which  one  of  tlie  acts  specified  in 
it  is  done. 

We  dismiss  the  appeals  of  Sewa  Singh,  Ajmer  Singh  aud 
Chatar  Singh,  and  we  allow  the  appeal  of  Kirpal  Singh  only  so  far 
as  to  set  aside  the  couA'iction  under  Sections  ^^^  and  convict 
him  under  Sections  J-gf.  The  sentence  of  rigorous  imprisonment 
for  ten  years  passed  on  him  is  by  no  means  excessive,  and  we  are 
unable  to  distinguish  tetween  his  guilt  and  that  of  the  dacoits. 

The  learned  Sessions  Judge  has  recorded  his  opinion  that 
Kishen  Singh,  who  is  66  yeai's  old,  was  a  tool  in  the  hands  of  the 
dacoits,  and  passed  a  sentence  of  rigorous  imprisonment  for  seven 
years  solely  l^ecause  he  considered  that  to  lie  the  minimum  pi-e- 
scribed  by  law. 

We  set  aside  the  conviction  of,  and  the  sentence   passed  on 
Kishen  Singh,  and,  convicting  him  under  Sections  ^^  of  the  Penal 
Code,  we  sentence  him  to  bo  rigorously  imprisoned  for  three   years. 

No.  16. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Robertson. 

r  CROWN 

Ebt18Ion{6idb.    •<  Versus 

I  MOHNA  (alios)  KOHARA. 

Criminal  Revision  No.  1067  of  1900. 

Bohhcry  —  CommisHion  of  grievous  hurt  in  the  course  of  a  rohloy— Penal 
Code,  Sections  394,  3f>7. 


4 
i 
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Hchl,  that  the  offeucc  of  voluntarily  causing  hurt  of  either  descriptiou 
ill  committing  or  attempting  to  commit  robbery  is  punishable  under  Sectiou 
394  of  the  Penal  Code,  Section  397  being  merely  a  rider  to  Section  394, 
with  reference  to  cases  ia  which  the  hurt  committed  is  grievous.  Queen- 
E-npress  V.  Mahabir  Tiwari  (')  followed. 

Case  reported  by    W.    G.     lienoiif,     Esquire,    Sessmis  Judge, 
Ferozspore  Dioision,  on  10th  August  1900. 

The  material  facts  of  this  case  and  the  question  i-eferred  fur 
the  decision  of  the  Chief  Court  sufficiently  appear  from  the  follow- 
ing judgment  delivered  by 

Reld,  J. — This  reference  and  Criminal  Revision  1068  of  1900  2ist  Feby.  1901, 
can  be  disposed  of  together.  Narain  and  Mohna  were  found,  by  a 
District  Magistrate,  exercising  powers  under  Section  30  of  the  Code 
of  Criminal  Procedure,  to  have  attacked  one  Mehnga  Kumhar,  and 
robbed  him  of  about  R:5,  30,  in  cash,  breaking  one  of  his  arms 
bjforc  robbing  him.  We  have  considered  the  evidence  on  the  record 
and  have  no  hesitation  in  holding  that  the  prisoners  robbed  Mehn<ra, 
and  that  one  or  other  of  them  broke  one  of  his  arms,  thereby  caus- 
iug  grievous  hurt  in  the  course  of  the  robbery.  The  judgment  of 
llio  District  Magistrate  runs  as  follows :  ''  I  find  accused  guilty,  under 
"  Section  397,  Indian  Penal  Code,  and  sentence  each  to  three  years' 
'*  rigorous  imprisonment,  including  three  months'  solitary  confine - 
"  meat.  The  offence  seems  to  mo  to  have  been  committed  more 
'•  through  devilment  than  anything  else,  and  a  heavier  punishment 
•'  is  not  necessary." 

Here  the  Magistrate  was  obviously  In  error. 

In  the  first  place  it  has  frequently  been  pointed  out  that  the 
olfeuce  of  voluntarily  causing  hurt  of  either  descrii)tion,  in  commit- 
ting or  attempting  to  commit  robbery,  is  punishable  under  Section 
o94  of  the  Penal  Code,  Section  397  being  merely  a  rider  to  Section 
'Sd4i  with  reference  to  cases  in  Avhich  the  hurt  committed  is 
grievous. 

A  robber,  who  causes  simple  hui't  in  the  course  of  the  robbery, 
may  be  punished  under  Section  394!,  with  transportation  for  life, 
and  Section  397  does  not  pi'escribe  a  separate  or  enhanced  sentence  ; 
it  merely  prescribes  a  minimum  sentence.  The  conviction  should 
therefore  have  been  under  Section  391',  Section  397  being  entered  in 
the  charge  sheet  under  that  sectiou.  In  the  second  place  the  pro- 
visions of  Section  397  are  obhgatoiy  '*  the  imprisonment  with  ^vhieh 
"such  offender  shall  be  punished  shall  not  be  Icfji^  than  seven  years.'' 
The  words  are  vei-y  plain,  and  it  is   difficult  to  conceive   how  a 

(')  /.  L.  B.,  XXI  All.,  2G-6. 
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Magistrate,  -nvIio  took  the  ti-ouble  to  i-ead  the  section  hcfoi-e  passing 
sentence  under  it,  could  niisundei*stand  them. 

We  concur  with  the  learned  Sessions  Judge  in  the  view  that 
Section  34  of  the  Penal  Code,  i-ead  with  Section  397,  i-endei"s  both 
the  robbere  liable  to  the  minimum  sentence  under  the  latter  section, 
although  grievous  hurt  may  have  been  caused  by  one  only.  Queen- 
Empress  v.  Mahdbir  Tticari  (^)  is  in  point. 

We  set  aside  the  conviction  and  sentence,  and  convicting  the 
prisoners  Narain  and  Mohna  under  Section  394  of  the  Venal  Code, 
we  sentence   them  each,  under    Section    ^^f,   to  be    rigorously        ^ 
impiisoned  for  seven  yeai's,  including  solitaiy  confinement  forthiec        I 
months.  4 


(1)  I.L.R.,XXLAll,2QZ. 
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No.  17. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Chatterji. 
FAKIR,— APPELLANT, 

Versus  }  Appellate  Side. 

THE  EMPRESS— RESPONDENT. 
Criminal  Appeal  No.  791  of  1900. 

Ihjincj  declaration.— On  uhat  charges  admissible  —Admissibility  o/  dyiny 
declaration  where  the  deitth  of  another  iperson  is  the  subject  of  the  charge — 
Evidence  Act,  1872,  Section  32  (1). 

A  dying  declaration  is  admissible  only  where  the  death  of  the  deceased 
is  the  subject  of  the  charge,  and  the  circumstances  of  the  death  are  the 
subject  of  the  dying  declaration  ;  and  the  statement  of  a  deceased  person 
(who  did  not  himself  charge  the  accused  with  having  wounded  him)  to  the 
effect  that  another  person  who  had  died  was  stabbed  by  the  accused,  ia  in- 
admissible under  the  provisions  of  Section  32  (1)  of  the  Evidence  Act. 

King  v.  Mead(^)  and  Regina  v.  Hind  (*)  followed. 
Appeal  from  the  order  of  Major  E.  Inglis,  Sessions  Judge, 
Pcshaioar  Division,  dated  20th  August  1900. 

Government  Advocate  for  respondent. 

The  judgment  of  the  Cour-t  was  delivered  by 

Reid,  J. — This  case  1ms  come  bcfoi-e  us  on  appeal  and,  u^nder      >}lh  Nov.   1900. 
Section  374  of  the  Code  of  Criminal  Procedui'e,  for  confirmation  of 
the  capital  sentence  passed  on  the   appellant  for   the  murder  of 
Karim  on  the  1  j-th  May  1900. 

Appeals  had  not  been  filed  by  Abdul  Rahman,  Karim  Dad  or 
Karam,  who  were  sentenced  at  the  same  trial  to  transportation  fcr 
life,  to  rigorous  imprisonment  for  two  years  and  to  rigorous  impri- 
sonment for  one  year,  respectively,  when  this  appeal  was  heard, 
although  the  period  of  limitation  for  appeals  by  them  had  expired, 
and  we  decided  to  proceed  with  this  appeal. 

The  facts  have  been  dealt  with  at  considerable  length  by  the 
learned  Sessions  Judge,  and  need  not  be  repeated. 

On  the  evidence  we  have  no  hesitation  in  holding  that  Karim, 
Said  Malik  and  Feroz  were  killed  in  a  fight  with  the  appellant 
and  his  party,  of  whom  Eazl  Ahmad,  brother  of  the  appellant, 
was  also  killed.  The  assessors  found  that  at  the  beginning  of 
the  quarrel  there  were  present  the  appellant,  Fazl  Ahmad  and 
Abdul  Rahman  on  one  side,  and  Kaiim,  Said  Malik,  Feroz  and 
Samandar  on  the  other,  and  that  Karim  Dad  joined  Fakir'c  party 
later  on,  while  Gulab,  Zcrdad  and  Mussammat  Melirmauji  joined 
Karim' s  party. 


(I)  2,  B,  and  0'.,  6u5.  C)  8,  Cox.,  3U0. 
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Counsel  for  the  defence  in  tlic  Court  of  Session  declined  to 
examine  witnesses,  and  the  only  evidence  on  the  record  is  that  for 
tlie  i^i'osecution,  which  does  not  attempt  to  account  for  the  death 
of  Fazl  Ahmad,  except  by  the  suggestion  that  he  may  have  been 
killed  by  one  of  his  own  party. 

The  medical  evidence  is  to  the  following  effect : — 

Karim  was  wounded  in  the  abdomen,  his  intestines  protruding  ; 
Said  Malik  was  wounded  in  the  left  lung  with  much  bleeding  in  the 
left  pleural  cavity ;  Feroz  was  wounded  in  the  left  forearm,  death 
being  caused  by  hoomorrhage  from  the  axillary  artery ;  Fazl 
Ahmad  was  wounded  in  the  back,  through  the  11th  and  12th 
ribs,  one  of  his  kidneys  being  cut.  The  fight  occmTed  at  night  in 
a  dimly  lighted  Imjra,  There  was  a  full  moon  that  night,  but  wc 
are  not  satisfied  with  the  evidence  of  the  witnesses  examined  for 
the  prosecution  as  to  who  actually  inflicted  the  fatal  injuries  on 
the  deceased  in  the  confusion  caused  by  the  fight. 

The  learned  Sessions  Judge  accepted  the  dying  declarations 
of  Karim  and  Feroz,  and  held  that  the  appellant  stabbed  Karim. 

We  note  that  Feroz  did  not  die  until  the  2nd  June,  and  that,  in 
the  last  statement  made  by  him,  on  the  30th  May,  before  a  ^lagis- 
trate  of  the  2nd  class,  he  said  that  Said  Malik  and  Karim  died 
from  the  effects  of  wounds,  but  that  he  could  not  say  at  whose 
hands  in  particular  they  i*eceived  those  wounds,  all  four  accused, 
Fakir,  Karim  Dad,  Abdul  Rahman  and  Karam  being  present. 

On  a  careful  consideration  of  Section  32  (1)  of  the  Evidence 
Act,  of  Stephen's  Digest  of  Evidejtce,  Ariiclc  2G,  of  King  v. 
Mead  ('),  of  Begina  v.  Hind  {^),  and  of  Taylor  on  Evidence, 
Edition  9th,  Sections  714  and  716,  we  hold  that  the  dying 
declaration  of  Feroz  is  not  admissible  against  the  appellant,  who 
is  not  alleged  to  have  wounded  Feroz  or  to  have  done  more  than 
cause  the  death  of  Kai-im. 

Had  the  case  for  the  prosecution  been  that  several  men, 
including  the  appellant,  attacked  Feroz,  a  dying  declaration 
by  the  latter,  including  the  appellant  among  his  assailants, 
although  the  appellant  did  not  strike  him,  would  doubtless  be  ad- 
missible on  a  chaigc  of  abetment  against  the  appellant,  but  the 
charge  against  the  latter  did  not  include  any  offence  committed 
against  Feroz. 

In  Section  71G  of  Taylor  on  Evidence  tlic  following  remarks 
are  made  : — 

{')  2,  D.  and  C,  605.  («)  8,  Coa,  300. 
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"  The  exception  to  tlio  general  rule  against  admitting  hear- 
"  say  ovidenco  wLicli  is  now  under  review,  is  restricted  to  cases 
"  of  homicide,  and  is  there  recognized  on  the  sole  ground  of  public 
'  necessity.  For,  as  in  such  cases  it  often  happens  that  no  third 
"  party  was  present  as  an  eye  witness  to  a  murder  and  as  the  party 
"  injured,  who  is  the  usual  witness  in  other  cases  of  felony,  cannot 
*'  himself  be  called,  it  follows  that,  if  his  dying  declaration  could 
"  not  be  received,  the  murderer  might  often  escape  justice." 

To  admit  the  dying  declaration  of  Feroz  against  the  appel- 
lant would  be,  in  our  opinion,  to  admit  it  in  a  case  in  which  the 
cause  of  the  death  of  Karim  comes  into  question,  the  provisions  of 
Section  32  (1)  making  it  admissible  only  in  the  case  in  which  the 
cause  of  the  death  of  Feroz  comes  into  question,  and  the  fact  that 
the  alleged  murderers  of  Karim  and  Feroz  were  tried  jointly  does 
not,  in  our  opinion,  extend  the  admissibility,  the  "cases"  against  each 
of  the  prisoners  being  as  separate  as  are  the  charges  against  them. 

The  learned  Government  Advocate  has  not  contended  that  the 
statements  of  Feroz  are  admissible  against  the  appellant  under  any 
provision  of  the  law  other  than  Section  30  (1)  of  the  Evidence  Act, 
and  we  reject  those  statements  as  inadmissible  against  the 
appellant. 

We  see  no  I'cason  to  differ  from  the  learned  Sessions  Judge 
in  accepting  so  much  of  the  dyipg  declai'atiou  of  Karim  as  attri- 
buted his  injury  to  the  appellant,  but  we  ai-e  not  satisfied  that  the 
appellant  began  the  fight  or  that  the  fight  began  as  described  by 
Karim. 

Fazl  Ahmad  was  mortally  wounded,  although  the  Sessions 
J  udge  has  omitted  to  place  on  the  record  evidence,  which  might 
have  been  of  considerable  importance,  of  the  date  of  his  death  and 
Feroz  was  only  wounded  on  the  arm,  so  that  Karim  had  an  object 
in  representing  his  side  to  be  blameless  in  the  matter  and  to  have 
been  the  victims  of  an  unprovoked  attack.  The  dying  declaration 
of  Karim,  made  a  few  hours  before  he  died,  was  not  recorded  until 
at  least  twelve  hours  after  the  fight,  in  fact  the  police  did  not 
-  arrive  on  the  scene  until  midday  on  the  15th  May,  after  the 
death  of  Said  Malik,  and  there  was  time  for  a  story  exonerating 
the  deponent's  party  to  be  concocted.  There  is  evidence,^  which 
has  not  been  shaken,  that  the  appellant  pi'oduced  two  blood- 
stained knives  fi-om  a  well,  and  we  see  no  i-eason  to  doubt  that  the 
appellant  joined  in  the  fight,  armed  with  a  knife,  and  caused 
the  death  of  Karim.  We  reject  the  story  that  Karim  originally 
implicated  Zerdad, 
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The  appellant  has  failed  to  prove  that  he  acted  in  the  exercise 
of  the  right  of  private  defence  of  himself  or  of  any  other  person, 
and  we  see  no  reason  for  interference  with  the  conviction.  Hav- 
ing regard,  however,  to  the  facts  that  the  medical  evidence  proves 
that  only  one  wound  was  inflicted  on  Karim,  tliat  the  appellant  is 
not  pix)ved  to  have  commenced  tlie  fight,  and  that  one  at  least  of 
the  other  party  was  armed  with  a  knife  and  killed  Fazl  Ahmad, 
(the  learned  Government  Advocate  admitted  that  the  suggestion 
that  Fazl  Ahmad  was  killed  by  one  of  his  own  party  could  not 
be  supported),  the  extreme  penalty  is  not,  in  our  opinion,  called 
for,  and  we  set  aside  the  sentence,  substituting  for  it  transportation 
for  life.     To  this  extent  only  we  allow  the  appeal. 


No.  18. 

Before  Mr.  Justice  lieid. 

{  MATHRA  DAS,— PETITIONER, 

Revision  Side,   <f  Versus 

(  RAJA  AND  OTHERS,— RESPONDENTS. 

Criminal  Revision  No.  12  of  1901. 

Criminal  Procedure  Code,  1808,  Sectioti  250  — Compcnsation^Sanction  to 
prosecute  and  award  of  compensation. 

Held,  that  there  is  nothing  in  the  terms  of  Section  250  of  the  Criminal 
Procedure  Code,  1898,  to  show  that  it  applies  only  to  those  cases  ia  which 
sanction  to  prosecute  for  offences  punishable  under  Sections  211  and  ]'J3 
of  the  Penal  Code  would  not  be  granted, 

Adikhan  r.  Alagan  {^)  followed.  Shib  Nath  Cliong  v.  Sarat  Chunder 
SarJcar  C')  and  Bachu  Lai  v.  Jagdam  Sahai  (*)  dissented  from. 

Petition  for  revidon    of  the  order  of    T.    J.    Kennedy,     Esquire, 
Stsiions  Judge,  lUwalpindi  Division,  dated  Uh  Deecmher  190'J. 

Beechey,  for  petitioner. 

Muhammad  Shafi,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows : 

llth  April  1901.  Ret D,  J.— Counsel  for  tlie  i)otitionfr  cites    Shib  Nath    Ghonc/ 

V.  Sarai  Chunder  Sarhar  {•^)  and  Bachu  Lai  v.  Jagdam  Sahai  (•') 
as  authority  for  the  proposition  that  Section  250  of  the  Code 
of  Criminal  I'rocedure  does  not  apply  to  cases  in  which  a  in-osecu- 
tion  for  perjury  or  preferring  a  false  charge  might  be  sanctioned, 
but  applies  only  to  petty  cases  in  which  sanction  would  be  refused 
on  the  de  minimis  principle. 


( ')  /.  L,  R.,  XU  Mad.,  237.  (^)I.L.  R.,  XSH  CaU.,  68G. 

(7  I.  L.  R.,  XXVI  CaU.,  181. 
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The  authorities  cited  deal  with  cases  in  which  compensation  was 
awarded  and  prosecution  was  sanctioned  at  the  same  time,  and  in 
Adihkan  v.  Alagan  {^),  Collins,  C.  J.,  and  Benson,  J.,  differed  from 
the  opinion  expressed  in  the  XXII  Calcutta  case,  and  expressed 
the  opinion  that  tlicre  is  nothing  in  the  terms  of  Section.  560  of  the 
late,  correspondinc;'  with  Section  250  of  the  present,  Code  of  Cinmi- 
nal  Procedare  to  justify  the  conclusion  that  a  Magistrate,  who 
grants  sanction  to  prosecute  for  offences  punishable  under  Sections 
211  and  193  of  the  Penal  Code,  is  ipso  facto  debarred  from  also 
granting  compensation  to  the  person  falsely  accused. 

In  XXVI  Calcutta  this  was  conceded,  but  the  Court  held  that 
a  Magistrate  who  adopted  the  course  of  awarding  compensation 
and  sanctioning  prosecution  would  be  exercising  his  discretion 
improperly, 

I  concur  in  the  opinion  expressed  by  the  Madras  Court,  and  the 
use  of  the  words  "  fnvolous  or  vexatious  "in  Section  250  of  the 
Code  ref  ates  the  argument  that  the  Section  applies  only  to  cases 
in  which  sanction  to  prosecute  would  not  be  granted.  If  the  false 
complaint  had  for  its  object  the  vexation  of  the  person  accused, 
Section  250  applies.  Counsel  for  the  petitioner  has  not  attempted 
to  suggest  the  class  of  false  complaint  with  reference  to  which 
sanction  to  prosecute  would  not  be  granted,  although  compensation 
might  be  awarded. 

On  the  merits  the  order  for  compensation  cannot  stand. 

(The  remainder  of  the  Judgment  is  not  material  for  the  purposes  of 
this  report,  Ed.,  P.  R.) 

No.  19. 

Before  Mr.  Justice  Reid. 
CROWN 
Verstis  y  Revision  Side. 

MANNA  SINGH  AND  ANOTHER. 
Criminal  Revision  No.  453  of  1901. 
Pardon— Withdrawal    of  pardon— Authority   of  Committing  Uagistrate 
to  withdraw    pardon  legally  tendered  by    a    District  Magistrate  ^Criminal 
Procedure  Code,  1898,  Section  339. 

Held,  that  a  Magistrate  of  the  Ist  class  inqairing  into  an  offence 
is  not  competent  to  withdraw  a  pardon  tendered  by  a  superior  authority, 
the  witlulrawal  should  emanate  from  the  authority  which  granted  the 
pardon. 

Queen-Empress  v.  Manick  Chandra  Sarkar  {^)  followed  — 


(»)  I  L.  B.,  XXI  Mad.,  237.        (*)  J.  L.  B.,  ZXIV  Calc,  492. 
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Case  reported     hy    T.     Miller,  Esquire     District    Magistrate, 
Ferozepore,  on  22nd  March  1901, 

The   case  came     before   Mr.   Justice     Rofcl   wlio   passed   the 
following  order  :^^ 

nth  April  1901.  Reid,  J.— In  tliis  case  the  pardon  was   tendered   by  a  Mao-is- 

trate  of  the  1st  class  with  the  sanction  of  the  Distinct  Magistrate, 
such  sanction  being  necessary,  presumably,  because  the  Magis- 
trate of  the  1st  class  was  not  inquiring  into  the  offence.  Quern-, 
Bmpresi  v.  Manick  Chandra  Sarkar  (^)  is  authority  for,  tli^ . 
proposition  that  the  withdrawal  should  emanate  from  the  author- 
ity which  granted  the  conditional  pardon,  and. in  this  view  the 
proper  course  for  the  Magistrate  inquiring  into  the  case  was.  to 
refer  the  matter  to  the  Magistrate  of  the  district  with  a  recom- 
mendation that  the  pardon  be  Avithdrawn. 

Although  a  Magistrate  of  the  1st  class  inquii'iag  into  an 
offence  can  tender  pardon,  he  is  not,  in  my  opinion,  competent  to 
withdraw  a  pardon  tendered  by  superior  authority,  and  in  the 
present  case  the  Magistrate  of  the  district  opposes  the  withdra\Aal. 
For  these  reasons,  I  set  aside  the  order  withdrawing  pardon. 


No  20. 

Before  Mr.  Jjistice  Maude. 

PlYARE  LALL  AND  OTHERS,— PETITIONERS, 

Retision  Side.    I  Versus 

THE  EMPEROR  OP  INDIA,— RESPONDEN'J\ 

Cinminal  Revision  No.   257  of  1901. 

Criminal  Procedure  Code,  1898,  Section  190  (1)  (c)— Cognizance  tahei} 
by  a  2nd  class  Magistrate  iiponhis  oini  linoiolerlfje  of  a  non-cognizaile  offence — 
Jurisdiction, 

HeW,  that  a  2n(l  class  Magistrate   cannot  institute   proccodingaiinclpr,, 
Section  190  (1)  (c)  of  the  Code  of  Criminal  Procedure  upon  his   own  know- 
ledge or  suspicion.     The  Punjab   Government   Notification  No.   99,   clatecl' 
3rd  February  1883,  only  invests  Magistrates  of  the  Ist  and   2nd  classes' -if  M'*^'  -| 
power  to  take  cogniznnce  of  offences  upon   information' and  nofc  on'  Wiiil*'' 
own  knowledge  or  suspicion.  >;       f  ,' 

Petition  for  revision  of  the  ordfv  of  B.  H.    Bird,  Esquire, 
district  Magistrate,  llohtah,  dated  Ibth  October  1900. 
Muliammad  Sliafi,  for  petitioners.  •        ,    . 

The  judgment  of  the  learned  Judge  was  as  follows  :— 
18/^  i4^)rt7  1901.  Maude,  J. — In  this  case  four  persons  were  convicted  iwidw 

Section  1^0  of  the  Indian  Penal  Gode  of  the  offence  of  committing 
an   affray,  the  convicting  Magistrate   being  a  Magistrate   of 't'hc*-, 

'i})i.'t:B:.,xxiv'caic\m.  ' '-'-'^  ^'•'^'^ 
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2nd  cla33,  and  Talisildar  of  Gohana.  From  the  judgment  it 
appear!  that  while  the  Tahsildar  was  holding  his  Court  a  distarb- 
ance  was  created  by  cartain  persons  inside  the  tahsd  court-yard, 
and  the  record  shows  that  the  Tahsildar  took  down  the  state- 
ments of  certain  persons,  and  after  a  reference  to  the  Deputy 
Inspector  of  Police,  the  petitioners  and  others  were  summoned  by 
tli(!  Tahsildar  for  committing  an  oftenco  under  Section  160, 
Indian  Penal  Code,  and  the  four  petitioners  were  convicted.  On 
appeal  to  tlio  District  Magistrate  one  of  the  points  raised  was  that 
the  Tahsildar,  b3ing  a  2nd  class  Magistrate,  could  not  institute 
proceedings  under  Section  190  (I)  (c)  of  the  Code  of  Criminal 
Procedure.  The  Distiict  M  igistrate,  however,  held  that  Punjab 
Government  Notification  No.  99,  dated  February  8rd,  1833,  em- 
powered 2nd  class  Magistrates  to  take  cognizance  of  offences 
"on  receiving  itlilaydbi  jaraim,"  and  that  that  expression  included 
knowledge  and  suspicion  also.  It  is  now  contended  that  the 
District  Magistrate's  view  is  erroneous,  and  that  the  Tahsildar 
Magistrate's  proceedings  were  null  and  void.  This  contention 
must  in  my  opinion  prevail.  Section  191  of  Act  X  of  18S2  (now 
Section  190  of  Act  V  of  1898)  authorized  any  Presidency  Magis- 
trate, District  Magistrate,  Sab-Divisional  Magistrate  and  any 
other  Magistrate  specially  empowered  in  this  behalf  to  take  cogniz- 
ance of  any  offcncj (c)    "  upon   information   received    from 

"  any  person  other  than  a  Police  officer,  or  uj)on  his  own  knowledge 
'*  or  suspicion,  that  such  oifence  has  been  committed."  The  Noti- 
fication of  the  Punjab  Government  above  cited  invested  all  Magis- 
trates of  the  1st  and  2nd  classes  (now  standing  appointed  or  who 
may  hereafter  be  appointed)  with  power  '*  to  take  cognizance  of 
'*  offences  upon  information,"  but  the  Notification  is  silent  as  regards 
"  knowledge  or  suspicion."  It  is  clear  that  there  is  a  very  rcal 
distinction  between  "  information  received  by  a  Magistrate  "  from 
another  person,  and  "  his  own  knowledge  or  suspicion,"  that  an 
offence  has  boe.i  cD-.nmittjd,  and  it  is  a  misuse  of  language  to  hold 
that  the  former  expression  includes  the  latter.  Nor  is  there  any 
difficulty  in  understanding  that  the  Government  though  willing 
to  empovTer  Sub3rdlnat3  Magistrates  t_)  take  cognizance  of  offences 
upon  information  received  from  others,  sliould  decline  to  invest 
them  with  the  power  in  regard  to  offences  of  which  their  own 
knowledge  or  suspicion  would  be  reason  for  taking  action.  As 
therefore  the  Tahsildar  took  cognizance  of  this  case  upon  Lis  own 
knowledge,  without  having  been  empowered  by  law  to  do  so,  his 
proceedings  must  bo  held  to  be  void  under  Section  530  {k)  of  tha 
Code  of  Criminal  Procedure,  and  must  accordingly  bs  set  aside. 

Application  allowed. 
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No.  21. 

Before  Mr.  Justice  Clarh,  Chief  Judge. 
r  DAD,— PETITIONER, 

EKVXbiuN  Sihe.    <  Versus 

I  THE  EiJPEROR,-RESPOiNDENT. 

Criminal  Revision  No.  539  of  1901. 

Perjury — Coiilradictcnj  statements  by  witness — Penal  Code,  Sctttvn  103. 

Where  tbe  statements  of  au  uninterested  and  igrorant  witness  wcio 
in  main  to  the  same  effect  and  the  contradiction  was  only  in  detail  and 
where  on  the  view  as  taken  by  the  Sessions  Judge  it  was  apparent  that  tlie 
latter  statement  was  a  reversion  to  the  truth  from  an  original  false  state- 
ment, held,  that  ordiaarily  it  would  be  iuadvisiible  to  order  a  prosecution 
tor  perjury  under  such  circumstances  as  it  compels  a  witness  to  adhere  to 
his  original  lie  under  penalty  of  a  prosecution  if  he  tells  tlie  truth. 

Suntu  Singhv.  Qnccn-Einprcss  (')  cited. 
Fetition  for  revision  of  the  order  of  Maulci  Inam  Ali,  ScSiio'is 
Judije,  Sialkote  Bivision,  dated  3rd  Slay  1901. 

Shclveiton,  for  petitioner. 

The  judgment  of  the  learned  Chief  Judge  was  as  fullows : — 

Wth^hnj  I901»  '  Ci/AUK,  C- J. — In  the  case  Mttssammat  Uar  Deri  v.  Afniuiv, 
lape,  Section  376,  Ihdian  Penal  Code,  Dad,  witness  before  the 
Tahsildar  Magistrate  on  18th  December  1800,  said  he  saw  Vjolh 
these  persons  naked,  and  gave  other  evidence  in  support  of  tlic  rnpe. 

♦  On  28th  February    1901,   before  the  District  Magistrate,    he 

stated  that  lie  did  not  see  them  naked,  but  the  rest  of  his  evidence 
was  in  support  of  the  lapc,  he  said  the  woman's  sheet  was  torn, 
and  besmeared  with  mud. 

The  District  Magistrate  wlion  Dad  Jiad  given  this  evidence, 
passed  the  following  order  for  his  prosecution,  under  Section  103, 
Indian  Penal  Code.  "  He  stated  before  the  Tahsildar  on  the 
"  18th  that  he  saw  the  man  and  woman  naked,  lie  sjiy.s  l^cfore 
"  me  that  he  did  not  see  anything  of  the  kind,  a  contradictoiy 
"  statement." 

Ah  man  was  convicted  for  attcm})t  at  rape  and    sentenced    to 
•3^  years'  imprisonment  by  the  District  Magistrate. 

Dad  has  been  tried  for  per  jury,  the  Magistrate  charged  Dad 
in  the  alternative,  and  convicted  him  of  making  a  false  Ktatemcnt, 
holding  his  statement  bcfoi-e  the  District  Magistrate  to  bo '  the 
false  one,  he  sentenced  him  to  six  months'  imprisonment  and 
ne.  10  fine. 

"  (')  8,  P.  k,  1808,  Cr. 
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On  appeal,  the  Sessions  Judge  held  the  statement  before  the 
Tahsildar  Magistrate  to  be  the  false  one  and  the  statement  before 
the  District  Magistrate  to  be  true,  he  says  :  "The  accused  is  how- 
''  ever  an  ignorant  old  peasant,  and  it  may  be  that  his  memoiy 
"  misled  him.  Having  regard  to  the  fact  that  he  was  the  last  of 
"  the  four  witnesses  who  reached  the  spot  on  hearing  the  woman's 
"  cries,  it  may  be  that  by  the  time  he  reached,  the  accused  and 
"  the  complainant  were  covering  themselves,  or  had  partly  covcr- 
'•  ed  themselves,  especially  as  he  said  that  he  had  heard  the  cries 
•'  at  a  distance  of  40  k'lrams.  If  so  the  accused  came  to  the  right 
"  side  before  the  District  Magistrate  after  having  given  a  false 
"  statement  before  the  Tahsildar,"  he  reduced  the  sentence  to 
three  months'  rigoious  impi-isonment 

If  the  Sessions  Judge  thought  that  tiie  contradiction  was  due 
to  Dad's  memory  misleading  him,  he  should  have  acquitted  him, 
as  no  perjury  had  in  that  case  been  committed. 

It  seems  to  me  that  the  Courts  have  not  in  this  case  taken  an 
intelligent  and  broad  view  of  what  should  be  considered  in  dealing 
with  a  case  of  perjury. 

In  Santa  Singli  v.  Queen- Evqn'css  (')  it  was  poinlctl  out  tluit 
in  order  to  properly  adjust  the  punishment  it  is  nccessjjiy  to  enter 
into  the  circumstances  of  the  case,  the  object  with  which  the 
perjury  was  committed,  and,  if  i)ossibIc,  to  dclcrniine  which  of  the 
two  contradictory  sta^:ements  was  false. 

The  Courts  in  this  case  have  given  their  findings  as  to  wlm  It 
statement  was  probably  false,  but  have  not  considered  the  oliiei' 
matters  I'cf erred  to. 

Ahman  was  convicted  uf  attempt  to  lapc,  so  the  substance  of 
Dad's  evidence,  which  supported  the  lape,  was  presumably  true. 
!No  icason  appears  why  Dad  should  have  wished  cither  to  shield 
Ahman  or  to  press  the  case  against  him. 

He  is  a  Virk  Kamindar,  age  oO,  a  man  apparently  of  no 
education  or  special  intelligence. 

Such  persons  from  want  of  accuracy  of  thought  aie  apt  to 
mix  up  what  they  have  actually  seen  themselves  with  what 
other  persons  have  actually  seen,  and  with  what  tliey  believe  to 
have  occurred. 

Dad  is  recoided  before  the  I'olice  as  having  made  a  third 
different  statement  saying  that  he  actually  saw  Ahman  lying  on 
the  woman.  The  probability  seems  to  be,  that  as  Dad  came  up 
late,  he  did  not  really  sec   the   details,   but  lie  believed   that  the 


0)  3,  P.  iJ.,  1809,  qr. 


54  CRIMINAL  JUDGMENTS— No.  22.  [Record 

rape  had  been  attempted,  and  on  tlic  diffcrcirfc  occasions  inaccu- 
rately spoke  of  having  seen  tilings  that  he  had  heard  from  the 
otlier  witnesses,  and  believed  to  have  occurred. 

Even  if  such  evidence  comes  within  the  detiiiition  of  giving 
false  evidence  under  Section  191,  Indian  Penal  Code,  it  is  not  a 
kind  of  false  evidence  that,  in  a  country  like  this,  saturated  >yith 
deliberate  and  interested  false  evidence,  should  be  prosecuted. 

The  puni.shment  of  Dad  on  the  view  of  the  case  taken  bj 
the  Sessions  Judge  that  the  later  statement  was  a  reversion  to 
ti'uth  from  an  original  fahsc  statement  is  calculated  to  have  a  bad 
effect  on  the  administration  of  justice.  It  nails  a  witness  to  his 
original  lie,  under  penalty  of  a  prosecution  for  pei-juiy  if  he  tells 
the  truth,  and  ordinarily  it  would  be  inadvisable  to  order  a  i)ro- 
secntion  for  perjury  in  such  circumstances. 

,  1  am  not  satisfied  that  Dad  knew  or  believed  his  statement 
to  be  false,  or  did  not  believe  them  to  be  true.  I  set  aside  the 
conviction  and  discharge  Dad. 

Aj^plkaliuu  uUuivtd. 

No.  22. 

Before  Mr.  Justice  Reid. 
CROWN 

Versus 

NUUA  AKD  OTiJEKS. 

Criminal  Revision  No,  55    of  lOUl. 

Criminal  Vrvcedure  Code,  1898,  Section  10G~Eca>ijnizancc  to  kcep^  pctre 
—  Stage  cj  -proctcdiiKjs  of  ichich  order  should  he  jiassed. 

A  secoiid  class  Majjistrato  foiiiul  Iho  accused  j?iiilty  of  assault  a;jul 
sentenced  them  tea  fine  of  Rs.  10  cacli,  or  simplo  iinprisoiiinenL  for  oiui 
iiipntb,  providorl  that  the  sentence  should  not  be  caniod  out  in  the  event  of 
the  convicted  persons  being  bound  over  to  keep  the  peace  by  tlio  District 
Magistrate  to  whom  he  referred  the  case.  The  District  Magistrate  ther«)' 
upon  ordered  the  accused  to  furnisli  security  of  Rs.  100  for  a  period  of 
six  months,  and  remitted  the  fine. 

Held,  lhn.i  the  order  of  the  Didhict  Magistrate  to  furnish  securil'r 
for  keeping  tlio  peace  was  bad  in  law,  inasmuch  as  it  is  a  condition  t>re- 
cedent  to  such  an  order  that  it  should  be  made  at  the  time  of  passiujj 
sentence- by  the  original  Court  or  by  the  Magistrate  of  the  District,  or  ,o« 
confirmation  by  the  latter  os  an  Appellate  Court,  of  at  least  part  of  the, 
eeutence.  .      .     »      - 
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Ciisa  reimrled  by  Gnptaiti  G.  C.  Beadon,  Sessions  Jtidfjp,  Jullundui' 
Division,  on  2nd  January  1901. 

Tlie  fads  of  this  case  were  as  follows : — 

The  accused  were  sentenced  lo  Rs.  10  fine  each  under  Section 
:')2."1,  Indian  Penal  Code,  'i'he  Uistiict  Magistrate  to  whom  the 
Talisildar  referred  the  case,  i^eraitted  the  fines  and  ordered  tlie 
accused  to  furnish  securities  of  Rs.  100  each. 

The  accuscil,  on  conviction  by  Captain  F.  E.  Rrad.shaw  exer- 
cising the  powers  of  District  Magistrate  in  the  Jnllundur  District, 
wei^e  sentenced,  by  ordei",  dated  13th  September  1900,'  under 
Section  lOG,  Criminal  Procedure  Code,  and  Section  '.V2'.]  of  the 
Indian  Penal  Code,  to  furni.sh  .securities  of  rupees  one  hnndi'ed 
each. 

The  jiroceedlngs  were  forwarded  for  revision  on  tlie  following 
grounds : — 

.  In  this  case  the  Talisildar  Magistrate  of  the  2nd  class  found 
Nura  and  Mania  guilty  of  an  assault.  The  section  of  the  Indian 
Penal  Code  applicable  to  the  offence  is  not  given  in  the  judgment, 
but  as  no  charge  was  framed  the  conviction  must  be  taken  to  liave 
baen  under  Section  352,  Indian  Penal  (^ode.  There  is  a  third 
accused  person  Ghulam  Muhammad  who  was  acquitted,  and  the 
case,  as  far  as  he  is  concerned,  need  not  be  further  considei-ed. 

The  order  of  the  Talisildar  in  i^espeet  of  the  sentence  of  Nura 
and  Mania  was  to  the  following  effect.  Each  was  sentenced  to  a 
fine  of  Rs.  10,  or  simple  imprisonment  for  one  month  in  default  of 
payment.  It  was,  however,  provided  that  this  sentence  should 
not  be  carried  out  in  the  event  of  the  convicted  persons  being  put 
on  security  for  keeping  the  peace  by  the  District  Magistrate  to 
whom  the  case  was  refei'red. 

On  this  reference  the  District  Magistrate  ordered  the  convict- 
ed persons  to  find  security  of  Rs,  100  for  a  pei-iod  of  six  months, 
and  remitted  the  fine. 

The  section  of  the  Criminal  Procedure  Code,  under  which  the 
reference  to  the  District  Magistrate  was  made  is  not  stated  in  the 
Taksildar's  order,  iior  did  the  District  Magistrate  quote  the  .section 
of  the  Criminal  Procedure  Code,  or  Indian  Penal  Code,  under 
which  his  order  was  passed.  Moreover,  it  was  not  expi-essly  pro- 
vided in  the  District  Magistrate's  oi-der  whether  the  security  was 
for  keeping  the. peace  or  for  being  of  good  behaviour.  It  is,  how- 
ev:©r,revident  that  the  District  JMagistrate  was  not  acting  as  a 
Court  of  Appeal  and,  considering  the  reasons  given  by  the  Talisil- 
dar for  his  reference  to  the  District    Magistrate,  it  is  also  evident 
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tliat  the  reference  and  order  of  the   District   ]\Ingistrate  were  not 
ixnder  Sections  562  and  380,  Criminal  Procedure,  Code. 

The  sections  under  which  the  District  Magistrate  and  Tahsil- 
dar  appear  to  have  acted  ai^e  Sections  849  and  lOG,  Criminal  Pro- 
cedure Code,  This  being  the  caso  tho  Tahsildar  Magistrate  was 
wrong  in  passing  any  sentence  whether  conditional  or  otherwise. 
He  could  record  his  opinion  as  to  what  the  sentence  should  be,  but 
under  Section  349  (2)  it  was  for  the  District  ilaglstrate  alone  to 
decide  what  sentence  or  other  final  order  should  be  passed.  As, 
however,  a  final  order  has  been  passed  by  the  District  Magistrate 
which  makes  the  conditional  sentence  by  the  Tahsildar  void  this 
irregularity  on  the  part  of  the  Tahsildar  is  not  material. 

The  point  for  decision  is  whether  the  District  Magistrate  acting 
under  Section  106,  Criminal  Procedure  Code,  can  order  security 
to  be  furnished  in  lieu  of  any  other  pauish-.nent,  or  must  such 
security  order  be  in  addition  to  an  oi'der  awarding  punishment 
specially  provided  for  the  olTence. 

In  an  appeal  deci(ied  by  the  District  Magistrate,  Jullundur,  on 
the2Sth  August  1900,  Khairali,  S^-c,  v.  Grown,  a  conviction  under 
Section  323,  Indian  Penal  Code,  was  upheld,  but  the  sentence 
of  fine  was  altered  to  an  order  requiring  security  in  lieu  thereof. 

A  petition  for  revision  was  rejected  by  mo  on  13th  October 
1900,  on  the  ground  that  an  Appellate  Court  could  order  securitv 
under  Section  106,  Criminal  Procedure  Code,  and  could  reduce  a 
sentence  under  Section  423,  Criminal  Procedure  Code.  On  fur- 
ther consideration,  however,  I  am  of  opinion  that  this  decision  was 
wrong.  Section  106,  Criminal  Procedure  Code,  provides  that 
the  order  I'cquiring  security  can  be  made  '•  at  the  time  of  passing- 
sentence"  which  appears  to  mean  that  the  order  for  security  is 
alt/igether  separate  from  the  sentence  for  the  offence,  and,  except 
when  a  sentence  is  being  passed,  no  order  for  security  can  apparently 
be  made  under  Section  106,  Criminal  Procedure  Code.  The 
.sentence  is  apparently  that  part  of  the  judgment  {vide  Scctitjn 
367  (2),  Ciiminal  Procedure  Code)  by  which  pnnislunent  to  the 
offender  is  awardcnl  and,  unless  by  any  special  law,  e.  </.,  Whipping 
Act,  a  ptmishment  is  provided  which  can  be  awarded  in  lieu  of  n 
])unishment  provided  by  the  Indian  Penal  Code,  a  person  convicted 
under  the  Indian  Penal  Code,  must  bo  ])uin'slied  with  one  oi 
another  of  the  kinds  of  punishment  descril)ed  in  Section  53,  Indian 
Penal  Code. 

The  furnishing  of  Bccurity  is  not  desci-ibed  as  a  pnnisliment 
in  Section  53,  Indian  Penal  Code,  and  Section  106,  Criminal  Pro- 
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cedure  Code,  does  not  provide  that  it  may  be  substituted  for  such 
punishment. 

For  these  reasons,  I  iiavc  come  to  the  conclusion  that  the  Dis- 
trict Magistrate's  order  is  illegal  and,  though  in  the  present  case, 
I  think  a  nominal  fine  in  addition  to  the  security  is  all  that  is 
necessary,  the  point  is  a  doubtful  one  which  requires  a  final 
decision. 

Nura  and  Maula,  the  convicted  persons,  merely  state  that  they 
were  not  guilty,  but  they  put  forward  no  objection  to  a  refei'ence 
to  the  Chief  Court.  I  accordingly  report  the  case  to  the  Chief 
Court  for  orders  as,  until  this  point  is  definitely  settled,  there  will 
be  no  end  to  petitions  for  revision  similar  to  this  one. 


The  case  cainc  before  Mr,  Justice  iteid  who  passed  the  follow- 
ing order  :— 

llEiD,  J. — Notice  to  the  -  Magistrate  of  the   District   to   show     '.iOth  Janu.  1901. 
cause  why  the   order  demanding  security  from  Nura  and  Maula 
should  not  be  set  aside. 

1  concur  with  the  learned  Sessions  Judge  in  holding  that  the 
order  must  be  treated  as  having  been  passed  under  Section  106,  and 
that  the  reference  by  the  Magistrate  of  the  2nd  class  to  the  Magis- 
trate of  the  District  must  be  treated  as  having  been  under  Section 
'Sid  of  the  Code  of  Criminal  Procedure.  As  remarked  by  Mr.  Hen- 
derson, in  his  notes  to  that  Code,  Section  106  is  precise  as  to  the 
order  being  made  at  the  time  of  passing  sentence  by  the  original 
Court ;  and  sentence  by  the  Magistrate  o£  the  District,  or  con- 
firmation by  him  as  an  Appellate  Court,  of  at  least  part  of  the 
sentence,  is  a  condition  precedent  to   an  order  under   Section    lOG 

by  him. 

No  cause  being  shown,  the  final  order  of  the  Chief  Court  was 
passed  by 

Reid,  J.— No  cause  being  shown,  this  ordei'  is  made  absolute.     2]st  May  1901. 
For  reasons  recorded  on  the  30th  January  1901,  the  order  demand- 
ing security  from  Nura  and  Maula  is   set   aside.     The  securities 
will  be  discharged. 
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No.  23. 

Before  Mr.  Justice  Maude, 
(  ATMA  RAM,— PETITIONER, 

Revision  Side.  J  Versus 

C  THE  EMPEROR— RESPONDENT. 

Criminal  Revision  No.  601  of  1901. 
Sanction  to  prosecute — Criminal  Procedure  Code,   1898,  Sectio7i a  195,476 
—Sanction  by  a  Court  upon  its  oivn  motion — Complaint. 

Under  the  provisions  of  Section  195  of  the  Criminal  Procedure  Code 
Court  maj  either  sanction  the  institution  of  criminal  proceedings  by 
a  private  individual  or  may  itself  prefer  a  complaint  the  procedure  for 
preferring  which  is  laid  down  in  Section  476  of  the  Code  ;  therefore  where 
during  the  hearing  of  a  Civil  case  the  petitioner  filed  a  certificate  signed 
by  a  Civil  Surgeon  to  prove  his  age,  the  Court  believing  the  certificate  to 
have  been  tampered  with  recorded  a  sanction  under  Section  195  of  the 
Criminal  Procedure  Code  on  its  own  motion  as  it  suspected  that  either 
the  offence  of  forgery  (Section  463)  or  that  of  using  as  genuine  a  forged 
document  (Section  471),  Indian  Penal  Codej,  had  been  committed. 

Held  that  the  sanction  was  bad  in  law,  as  it  had  not  been  granted  to  a 
private  prosecutor,  nor  had  the  procedure  laid  down  in  Section  476  been 
adopted. 

Queen-Empress  v.  RaclMppa  and  Irappa  (^)  cited. 

Petilionfor  nvision  of  the  order  of  A.  G.  Hurry,  Esquire,  Sessions 
Judge,  Umhalla  Division,  dated  17th  April  1901. 
K.  C.  Chatterji,  for  petitioner. 
1  be  judgment  of  the  learned  Judge  was  as  follows  : — 

22nd  June  1901.  Madde,  J. — The  learned   Sessions   .Tudge   in  his  order,   dated 

April  17th,  1901,  set  forth  certain  facts  regarding  a  certificate  of 
age,  which  had  been  produced  in  his  Court,  and  then  he  continued  : 
"  there  is  thcrcfore  reason  to  suspect  that  the  offence  of  foi-gery, 
"Section  463,  or  using  as  genuine  a  forged  document.  Section  471, 
"  Indian  Penal  Code,  has  been  committed  by  Atma  Ram  in  regaid 
"to  that  certificate.  Sanction  is  accordingly  given  hereby  for 
"  the  prosecution  of  Atma  Ram  for  the  oflcnces  noted  above  or 
"  for  any  offence  arising  out  of  the  same  facts,"  The  order  is 
headed  "  Sanction  under  Section  196,  Criminal  Procedure  Code." 

It  is  contended  on  behalf  of  Atma  Ram  that  this  order  is 
ultra  vires,  not  being  one  contemplated  by  Section  195  of  the  Code 
of  Criminal  Procedure.  Clause  (1)  (c)  of  that  section  precludes 
a  Court  from  taking  cognizance  of  offences  such  as  those  i-ef erred 

(>)  /.  L.  R.,  XIII  Bom.,  109. 
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tD  by  tha  Sessions  Judga  "  except  with  the  previous  sanction,  or  on 
"the  complaint  of  "  certain  Courts.  The  meaning  of  these  words  is 
that  a  Court  miy  either  sanction  a  private  person  instituting 
jrlrainal  proseeding.?,  or  may  itself  prefer  a  complaint,  but  if  the 
latter  course  be  adopted,  there  is  ample  authority  for  the  view  that 
the  Court  preferring  the  complaint  should  follow  the  procedure 
laid  down  in  Section  476  of  the  Code,  and  the  proceedings  taken 
under  this  section  will  constitute  the  **  Complaint  "  of  the  Court 
referred  to  in  Section  195.  The  question  is  fully  discussed  in  the 
cases  of  Queen- Empress  v.  Rachappa  and  Queen-Empress  v. 
Irappa  (M  by  a  Bench  of  the  Bombay  High  Court,  and  the 
decisioiis  of  other  High  Courts  to  the  same  effect  are  therein  cited. 

In  the  present  case  the  sanction  has  not  been  given  to  a  private 
person,  nor  has  the  procedure  laid  down  in  Section  476  been  fol- 
lowed, and  the  order  of  the  Sessions  Judge  is  therefore  not  one  con- 
templated by  the  Code.  The  order  is  accordingly  set  aside,  and  if 
further  pi-oceedings  are  considex'ed  necessary  the  i^emarks  made 
above  should  indicate  the  nature  of  the  procedure  to  be  observed. 

Application  allowed, 

lull  Bench. 

No.  24. 

Before  Mr.  Jmftce  Clarl-,  Chief  Judge,  Mr.  Justice  Reid,  Mr. 

Justice  Chatter jl,  Mr.  Justice  Robertson,  Mr.  Justice 

Harris,  and  Mr.  Justice  Maude. 

LAKHMI  CHAND,— PETITIONER, 

Versus  }  Revision  Side. 

THE  EMPEROR, -RESPONDENT. 
Criminal  Revision  No.  224  of  1901. 

Jurisdiction — Jurisdiction  of  Special  Magistrate  appointed  under  the 
provlnions  of  Section  14  of  the. Code  of  Criminal  Procedure — Local  area,  mean' 
ing  of —  Omission  to  define  area,  ejject  of —Criminal  Procedure  Code,  Sec- 
tions 14  and  537. 

The  petitioner,  who  had  been  convicted  on  a  charge  of  misappropriation 
under  Section  409  of  the  Penal  Code,  contended  that  his  conviction  was 
illec'al,  as  Mr.  llennie,  the  Special  Magistrate,  who  had  been  appointed  by 
the  following  Notification.  "  In  modification  of  Notification  No.  1672A,  dated 
"  the  20th  of  November  1900,  and  under  Section  14  of  the  Criminal  Proced- 
"  ure  Code  (Act  V  of  1898)  the  Honorable  the  Lientenant-Governor  is  pleased 
"  to  appoint  and  hereby  does  appoint  Mr.  J.  G.  M.  Rennio,  Divisional  Judge, 
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"  who  lias  been  posted  temporarily  to  Rawalpindi  a  Special  Magistrate  of  the 
"  1st  class  for  a  term  of  three  months  with  power  to  try  all  such  cases  as  may 
"be  instituted  in  his  Court  on  the  complaint  of  tho  Commissary-General  of 
"  the  Punjab  Command,  or  of  any  other  officer  of  the  Commissaiiat  Depart- 
"  ment,  or  having  been  already  instituted  on  such  complaint  in  any  other 
*'  Court  may  be  transferred  to  his  Court,  and  under  Section  50  of  the  said  Code 
"  the  Honorable  the  Lieutenant-Governor  invests  Mr.  J.  G.  M.  Rennie  with 
"  pAwer  to  try  as  such  Magistrate  all  offences  not  punishable  witii  death," 
had  no  jurisdiction  or  authority  to  try  him,  as  Section  14  of  tho  Crimir.al 
Procedure  Code  did  not  empower  the  Local  Government  to  confer  en  any 
Magistrate  jurisdiction  over  an  area  of  a  larger  extent  than  a  district,  and 
that  inasmuch  as  no  local  area  was  specified  in  the  Notification  Mr.  Reniiic 
had  no  jurisdiction  to  try  the  case. 

The  point  referred  for  the  opinion  of  the  Full  Bench  was: 

llud  Mr.  J.  G.  M.  Rennie  jurisdiction  to  £ry  the  pctiti.mer  on  a  charge 
of  misappropriation  under  Section  409  of  the  Tenal  Code,  the  offence  being 
alleged  to  have  been  committed  at  Kai  ? 

Held,  by  the  Full  Bench  (Keid  and  Maude,  JJ.,  dissenting)  that 
Mr.  Rennie  had  been  invested  with  jnrisdiction  to  try  the  case. 

Per  Clark,  C.  J.,  Robert.^on  and  Harris,  JJ.,  tluit  the  NotifJcation 
conferred  jurisdiction  throughout  the  Punjab  by  necessary  implication,  and 
that  Mr.  Rennie  had  jurisdiction  to  try  the  case. 

Per  Chattei-ji,  J.,  that  Mr.  Rennic's  appointment  was  not  Invalid 
on  the  ground  that  no  lo»al  area  was  mentioned  in  ihe  Notification  Avhich 
was  capable  of  being  interpreted  to  confer  local  jurisdiction  in  tho  district 
of  Rawalpindi,  and  that  Kai  (the  place  where  the  offence  was  committed)  . 
was  beyond  his  local  jurisdiction,  but  that  this  did  not  flivolve  the  conse- 
quence that  his  proceedings  were  void  for  want  of  jurisdiction  in  tho  true 
sens3  of  the  word. 

Per  Reid  and  Afaude,  JJ.,  that  the  Notification  appointing  ]\rr. 
Rennie  a  Special  Magistrate  was  radically  defective  by  reason  of  tlie  omis- 
sion to  define  an  area  of  jnrisdiction,  and  that  Lis  proceedings  Mere 
therefore  null  and  void. 

Petit  ion  for  revision  of  the  order  of  T.  J.  Kennedy,  Esquire,    Se$siv7is 
Judge,  Rawalpindi  Livibinn,  dated  Wth  Ftbrnanj  1901. 
Grey  and  Mul  Chanel,  for  iietitioncr. 

Lopal  and  Assistant  Logal  Remembrancer.*?,  for  respondent. 

Tlic  point  of  law  involved  was  referred  to  a    Full   Bejich    by 
the  following  order  of  the   Divisional   Bench    (Reid    and   jNTmikIp 
JJ.)  :- 

25/A  May  1901.  Hkid,  J. — The  petitioner  was  convicted   Ity    Mr.  J.    G.   M. 

Ronnie,  sitting  as  a  Special  Magistrate  at  Rawalpindi,  of  an 
offence  puni.shablo  under  Section  409  of  tho  Penal  Code,  committed 
at  Kai,  apparently  in  tlie  Koliat  District,  and  was  sentenced  ta 
i-igorous  imprisonment  for  two  years,  including  solitary  confinement 
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for   thi^ee  months  and  to  a  fine   of   Rs.  10,000  or,    in  default   of 
payment,  to  further  rigorous  imprisonment  for  one  year. 

The  powers  conferred  on  Mr.  Reunie  were  notified  in  the 
J'nn/ah  Government  (J azette  as  ioWovfs  :~ 

"  The  29fh  November  1900,  No.  1729,  Porvtrs.— In  modifica- 
"  tion  of  Notification  No.  1672  A,  dated  the  20th  of  November 
"  1900,  and  under  Section  16  of  the  Criminal  Procedure  Code 
"  (Act  V  of  1898)  tlie  Hon'ble  the  Lieutenant-Governor  is  pleased 
"to  appoint,  and  hereby  does  appoint,  Mr.  J.  G.  M.  Rennie,  Divi- 
"  sional  Judge,-  who  has  been  posted  temporarily  to  Rawalpindi,  a 
"  Special  Magistrate  of  the  1st  class  for  the  term  of  three  months 
"  witli  power  to  try  all  such  cases  as  may  be  instituted  in  hia 
"  Court  on  the  complaint  of  the  Commissary-General  of  the  Punjab 
"  Command,  or  of  any  other  officer  of  the  Commissariat'  Depait- 
"  ment,  or,  having  been  already  instituted  on  such  complaint  in 
"  any  other  Court,  may  be  transferred  io  his  Court,  and,  under 
"  Section  30  of  the  said  Code,  tlie  Hon'ble  the  Lieutenant- Gov- 
"  crnor  invests  Mr.  J.  G.  M.  Hennie  with  power  to  tiy,  as  such 
"  JMagistrate,  all  oiTences  not  punishable  with  death." 

The  Notification  superseded  by  this  No^fication  differed  from 
the  latter  only  in  that  it  did  not  contain  the  words  between 
"Punjab  Command  "and  "and  under  Section  30  of  the  said 
"  Code."  The  application  for  revision  is  based  on  various  grounds, 
the  first  being  that  the  omission  to  specify  the  local  area  within 
which  the  powers  conferred  shall  be  exercised  deprives  the  Noti- 
fication of  all  elTect,  the  result  being  that  the  Special  Magistrate 
had  not  jurisdiction  to  try  the  petitioner.  The  point  is  novel  and 
of  considerable  importance,  and  should,  in  our  opinion,  be  decided 
by  a  Full  Bench  of  the  Court. 

Under  Section  11  of  the  Punjab  Coui'ts  Act,  we  refer  to  a 
Full  Bench  of  the  Court  the  following  question  :— 

Had  Mr.  J.  G.  M.  Rennie  jurisdiction  to  try  the  petitioner  on 
a  charge  of  misappropx-iation  under  Section  409  of  the  Penal  Code, 
the  oifcnce  being  alleged  to  have  been  committed  at  Kai  ? 

The  judgments  delivered  by  the  learned  Judges  who  con- 
stituted the  Full  Bench  were  as  follows  :  — 

Haukis,  J.— The  point  referred  depends  upon  a   consideration     8ih  June  1901. 
of  the  questions  whether  Mr.  Rennie  was,  under  the  Notification  of 
the  29th  Novembor  1930,  given  powers  as  a  Special  Magistrate    in 
any,  and,  if  so,  what,  "local  area  "  under  Section  14,    Act    V    of 
1898. 
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I  consider  the  "  local  ai'ea  "  of  Section  J  4  is  not  restricted  to 
the  meaning  of  the  same  term  in  Section  12  in  which  the  words 
appear  to  contemplate  some  area  within  a  district.  The  term 
"  local  area  "  occurs  in  other  sections  of  the  Code,  e.g.,  Sections 
40,  182  and  531.  Section  40  (by  implication)  and  Section  531 
(directly)  refer  to  local  areas  which  may  be  more  than  a  district, 
and  in  the  latter  section  there  is  a  reference  to  the  ten-itorial 
divisions  of  Sections  7  and  8  which  territoi^al  divisions  include  a 
Pi'ovince.  In  Punardeo  Narain  Si'-gJi  v.  Bam  Sarup  Eoy  (i)  it 
seems  to  have  been  held  that  "  local  area  "  might  include  a  whole 
Province,  and  in  my  opinion  a  Local  Government  may  confer  powers 
under  Section  14  for  the  whole  province  (outside  presidency 
fcowns)  under  its  administration  as  a  "  local  area." 

Xext,  I  think  it  is  incumbent  upon  a  Local  Government 
conferring  powers  under  Section  14  to  define  directly  or  by 
necessary  in^plication,  the  "  local  area  "  within  which  the  Special 
^Lagistrate  is  to  exercise  those  powers. 

I  do  not  consider  the  words  "  who  has  been  posted  temporari- 
"  ly  to  Rawalpindi  "  to  mean  more  than  that  Mr.  Rennie  was  to 
hold  his  Court  there.  The  words  certainly  cannot  be  construed  as 
defining  the  "  local  area,"  whether  of  Rawalpindi  city,  civil  lines, 
cantonment  or  district,  within  which  the  powers  conferred  were  to 
be  exercised.  Hence,  we  must  refer  to  the  other  words  of  the 
Notification  to  see  if  any  local  area  is  defined.  Thereunder  .Mr. 
Rennie  was  given  "power  to  try  all  such  cases  as  may  bo  institut- 
"  ed  in  his  Court  on  the  complaint  of  the  Commissary-General  of 
"  the  Punjab  Command,  or  of  any  other  officer  of  the  Commis- 
sariat Department." 

The  drafting  of  the  Notification    was   evidently   careless,   for 
7*0  r 
the  above     ,  :ds  might  include  cases,   e.gf,  of  an    assault   upon   a 

Commissari^c  Officer   at   any   place   in   the   Punjab,  or   even   at 

Timbuctoo  the  trial  of  which  by    Mr.   Ronnie   was  evidently    not 

contetnp'ated.     But  where  a   Local    Government  confers   powers 

.'ovei'  *  ^oc^^  area  which  is  partly  in  the  province  and   partly   out- 

\  X-  -'      f,j(]„ ,  there  would,  1  think,  be  no  difficulty  in   holding  the  powers 

PQjjji  erred  to  be  good  for  that  part  of  the  local  area  which  is  within 

f  j.ie  province,  the  greater  including  the  less  both  as   regards   ai^ea 

"  ftnd  class  of  case. 

s. 

I  am  of  opinion  that  the  words  :  **  all  such  cases,  &c.,"  cited 
above  from  the  Notification  must  refer  to  all  cases  instituted  by 
Commissariat  OfficcTS  as  would  be  ordinarily   tri:ible  in   the   pro- 
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vince  of  tlio  Punjab,  and  that  by  necessary  implication  that    pro- 
vince is  defined  as  the  local  area. 

The  above  construction  does  not,  I  considei*,  import  any 
matter  omitted  by  the  Notification,  as  the  actual  words  certainly 
do  not  convey  anything  less. 

The  trial  of  a  person  charged  with  an  offence  under  Section 
409,  Indian  Penal  Code,  committed  at  Kai,  in  the  Kohat  District 
of  the  Punjab  Province  would,  assuming  the  case  was  instituted 
by  a  Commissariat  Officer,  be  one  of  the  cases  and  within  the 
local  area  contemplated  by  the  Notification. 

I  am  thus  of  opinion,  on  the  above  assumption,  that  Mr. 
Rennie  had  jurisdiction. 

Maude,  J. — The  petitioner  Avas  convicted,  under  Section  409  9lh  June  1901. 
of  the  Indian  Penal  Code,  by  Mr.  J.  G.  M.  Rennie,  who  described 
himself  in  his  judgment  as  a"  Special  Magistrate."  Mr.  Rennie's 
power  to  try  the  case  against  the  petitioner  is  admittedly  only 
deiivcd  from  the  following  Notification  No.  1729,  dated  November 
29th,  1900,  issued  by  the  Punjab  Government : — 

*' Powers. — In  modification  of  Notification  No.  1672  A,  dated 
"the  20th  November  1900,  and  under  Section  14 of  the  Criminal 
"  Procedure  Code  ( A.ct  V  of  1898),  the  Hon'ble  the  Lieutenant- 
"  Governor  is  pleased  to  appoint,  and  hereby  does  appoint,  Mr. 
"J.G.   M.  Rennie,  Divisional  Judge,  who  has    been   posted   tern-  ^ 

"  porarily  to  Rawalpindi,  a  Special  Magisti-ate  of  tlie  1st  class,  for 
"  a  term  of  three  months,  with  power  to  try  all  such  cases  as  may 
*'  be  instituted  in  his  Court  on  the  complaint  of  the  Commissary- 
"  General  of  the  Punjab  Command,  or  of  any  other  officer  of  the 
"  Commissariat  Department,  or  having  been  already  instituted  on 
"  such  complaint  in  any  other  Court,  may  be  trafisfeired  to  his 
"  Court,  and  under  Section  30  of  the  said  Code  the  llon'ble  the 
"  Lieutenant-Governor  invests  Mr.  J.  G.  M.  Rennie  with  power 
"  to  try  as  such  Magistrate  all  offences  not  punishable  with  death." 
The  first  clause  of  Section  14  of  the  Code  of  Criminal  Procedure 
enacts  that  "  The  Local  Government  may  confer  upon  any  person 
"  all  or  any  of  the  powers  conferred  or  conferable  by  or  under  this 
"  Code  on  a  Magistrate  of  the  first,  second  or  third  class  in  respect 
"  to  particular  cases  or  to  a  particular  class  or  particular  classes  of 
**  cases,  or  in  regard  to  cases  generally,  in  any  local  ai'ea  outside 
"  the  presidency  towns."  Clause  (2)  provides  infer  alia  that  such 
Magistrates  shall  bo  called  "  Special  Magistrates."  The  conten- 
tion raised  on  behalf  of  the  petitioner  is  that  the  omission  in  the 
Notification  to  specify  or  define  any   "  local  area  "   in   which  the 
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Special  Magistrate  was  to  exercise  jurisdiction  deprived  tlie  Notifi- 
cation of  all  effect,  with  the  result  that  Mr,  Ronnie  tried  the  peti- 
tioner not  being  empowered  by  law  on  that  behalf,  and  that  there- 
fore under  Section  530  of  the  Code  his  proceedings  are  null  and  void. 
For  the  Crown,  on  the  other  hand,  it  is  argued  that  inasmuch  as  the 
Notification  docs  not  restrict  or  limit  the  exercise  of  the  Special 
Magistrate's  powers  to  any  specified  locality,  therefore  his  jurisdic- 
tion must  be  held  to  have  been  conterminous  with  the  area  under 
the  administration  of  the  Local  Government. 

There  can,  I  apprehend,  be  no  question  but  that  the  scheme 
of  criminal  administi-ation  embodied  in  Act  V  of  1898  regards  the 
district  as  the  general  unit  for  purposes  of  magisterial  jui'isdictiou. 
Onder  Sections  7  and  10  every  province  must  consist  of  a  district 
or  of  districts,  and  in  every  district  there  must  be  a  Disti-ict 
^Magistrate.  Under  Section  12  as  many  Magistrates  as  it  is  con- 
sidered fit  may  be  appointed  in  each  district,  whose  jurisdiction 
and  powei's,  unless  specially  limited,  extend  throughout  the  dis- 
trict for  which  they  are  appointed.  Then  as  regards  place  of  in- 
quiry or  trial,  Section  177  provides  that  every  offence  shall  ordi- 
narily be  inquired  into  and  tried  by  a  Court  within  the  local  limits 
of  whose  jurisdiction  it  was  committed.  'J'hat  is  to  say,  the  law 
contemplates  that  as  a  general  rule  offences  tried  by  Magistrates 
shall  be  disposed  of  in  the  districts  in  which  they  are  committed. 
Section  14  empowers  the  Local  Government  to  depart  fi-om  the 
general  rule,  and  to  appoint  Special  Magistrates  with  powers  to  be 
specified,  in  respect  of  particular  cases,  classes  of  cases  or  cases 
generally  in  any  local  area,  that  is  without  regard  to  tlie  limits  of 
districts.  But  whether  the  appointment  of  a  Magistrate  be  made 
within  a  district  or  under  Section  14,  it  is,  I  think,  essential  that 
three  matters  should  be  rendered  absolutely  clear,  (I)  who  is  the 
person  appointed,  (2)  what  are  his  powers,  and  (3)  what  is  the 
area  in  which  he  can  exercise  them.  If  any  one  of  these  matters 
be  left  undetermined,  I  do  not  see  how  there  can  be  any  valid  a])- 
pointment.  The  question  then  is  whether  the  Notification  above 
set  out  can  be  said  to  fulfil  each  of  these  three  conditions.  As  re- 
gards the  first  and  second,  a  reply  may  be  given  in  the  affirmative, 
but  as  regards  the  third,  after  the  fullest  consideration,  I  feel  com- 
pelled to  i-eturn  a  different  answer,  It  is  of  course  a  perfectly 
reasonable  contention,  and  one  which  appears  to  l^e  indisputable 
that  the  expression  "  local  area  "  as  used  in  Section  14  of  the 
Code  is  wide  enough  to  permit  of  the  inclusion  of  the  whole  pro- 
vince iu  the  jurisdiction  of  a  Special  Magistxate,  but  the  further 
proposition  advanced  by  the  learned  Legal  Remembrancer,  that  if 
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no  area  is  specified,  it  must  be  held  that  the  jnvisdiction  is  as  wide 
as  the  Local  Government  could  make  it,  that  is  extending  through- 
out the  province,  docs  not  appear  to  me  to  be  equally  tenable. 
Although  tlie  appointment  of  a  Special  Magistrate  with  a  wide 
range  of  jurisdiction  does  not  create  a  new  species  of  jurisdiction 
differing  esi^entially  from  that  exei^cised  by  Magistrates  within 
the  limits  of  districts,  still  such  an  appointment  sets  in  motion  a 
special  machinery  not  employed  in  the  ordinary  ciiminal  adminis- 
tration, and  one  which  sliould  be  brought  into  existence  only  in 
strict  conformity  with  the  directions  of  the  law.  When  therefore 
the  value  of  a  NotiGcation  issued  by  the  Local  Government  under 
the  provisions  of  the  section  in  question  has  to  be  considei-ed,  it 
appears  tome  that  its  meaning  must  be  interpreted  with  even 
greater  strictness  than  would  be  demanded  in  the  case  of  the  Crimi- 
nal law  itself.  In  this  connection  I  may  cite  the  remarks  of 
their  Lordships  of  the  Privy  Council  in  the  ca.se  of  Nga  Uoo'.g  v. 
The  ()neen  (1),  in  which  the  question  was  whether  a  certain  Court 
had  jurisdiction  to  try  an  offender.  "  'J  here  is  nothing  moie  clear 
"  than  that,  with  respect  to    the   Criminal   law,   the    construction 

"  is  always  to   be  strict  " "we  are  not  in  any    way 

"  to  alter  or  constiiie  differently  the  rules  of  the  Criminal  law  in 
"  consequence  of  the  supposed  justice  of  a  particularca.se.  'J  he  rule 
*'  is  that  such  law  is  to  be  strictly  construed."  If  then  the  Statute 
law  itself  must  be  so  construed,  where  the  legislature  delegates  to 
some  subordinate  aiithority  the  power  to  confer  juiMsdiction  on  any 
persons  whom  it  may  appoint,  in  respect  of  nil,  or  such  offences 
as  it  may  select,  and  witliiu  such  areas  as  it  may  define,  it  appears 
to  be  still  moi'C  essential  that  the  language  conferi-ing  such 
jurisdiction  shall  be  clear  and  unambiguous.  If  it  is  not  of  this 
character,  there  is  a  pcrious  defect,  which  in  my  view  can  only  be 
supplied,  provided  it  can  be  held  that  although  the  jurisdiction  has 
not  been  given  in  express  terms,  it  is  conferred  by  plain  and  necessa- 
ry implication.  And  here  I  would  guard  against  being  thought  to 
assent  to  the  proposition  which  I  understand  the  learned  Legal 
Kemembrancer  to  have  advanced,  namely,  that  the  Notification 
issued  by  the  Local  Government  must  have  some  meaning,  and  that 
it  is  for  the  Court  to  interpret  what  that  meaning  is.  It  is  no  doubt 
an  axiom  of  English  law  that  it  is  the  business  of  the  Courts  when 
interpreting  statutes  to  make  sense  '_of  ambiguous  languao-e,  and 
not  to  treat  it  as  unmeaning,  for  it  is  a  cardinal  piinciple  cf 
construction  that  a  statute  is  not  to  be  treated  as  void.  But  I  am 
not  aware  of  any  authority  for  the   vicAv    that   similar    ti  eatment 
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ehoald  be  extended  to  tlie  proceedings  of  local  autlioiities  purport- 
ing to  apply  the  provisions  of  a  statute.  I,  of  course,  concede  that 
the  Notification  in  question  was  intended  to  have  some  meaning, 
but  the  question  for  our  determination  is,  not,  generally,  what  was 
the  intention,  but  what  is  the  intention  expressed  hi/  the  words 
actually  used, 

Tlie  Notification  is  silent  as  regards  the  local  area  in  which 
jurisdiction  is  conferred,  it  is  also  silent  as  to  the  nature  or  number 
of  the  cases  to  be  instituted,  and  as  to  the  part  of  the  province  in 
which  they  might  be  expected  to  arise.  The  expression  "  all  such 
"  cases  "  I  can  only  interpret  as  referring  to  the  nature  of  the  offences 
in  respect  of  which  complaints  might  be  made,  that  is  to  say, 
as  placing  no  restrictions  on  the  hind  of  offence  to  be  complained 
of :  the  words  cannot,  in  my  opinion,  be  explained  as  having  any 
relation  to  the  place  in  which  cases  may  have  arisen.  Although 
it  is  not  specifically  stated,  it  would  seem  that  the  Special  Magis- 
trate was  to  hold  his  Court  at  Rawalpindi,  a  place  not  possessing, 
so  far  as  I  am  aAvare,  any  special  facility  for  the  trial  of  offences 
committed  generally  througliout  the  Punjab.  The  Commissary- 
General  of  the  Punjab  Command  is  mentioned  as  one  of  the  officers 
who  may  institute  proceedings,  and  he  is  an  officer  whose  head- 
quarters, according  to  the  official  Army  List,  are  at  Muri'ee  which 
is  near  Rawalpindi,  while  possibly  during  the  winter  months  he 
might  be  expected  to  be  found  in  Rawalpindi.  The  mention  of 
the  Commissary-General  therefore  does  not  in  any  way  necessai'ily 
suggest  that  jurisdiction  was  intended  to  bo  conferred  on  the 
Special  Magistrate  throughout  the  Punjab  Command,  which 
again  includes  an  area  n6t  coterminous  with  the  civil  province, 
for  Delhi  is  not  in  the  Punjab  Command.  'I'he  term  for  which 
the  Special  Magistrate  was  appointed  is  three  months,  a  period 
priind  facie  too  limited  to  permit  of  his  tiying  any  largo 
number  of  cases  arising  generally  throughout  the  jn'ovince.  Can 
it  then  be  held  by  any  recognized  rule  of  construction  that  the 
language  of  this  Notification  is  fo  clear  ana  unequivocal,  that 
the  plain  and  necessary  implication  is  tliat  jurisdiction  was 
conferred  throughout  all  British  territory  under  the  control  of  the 
Government  of  the  Punjab  ?  My  opinion  is  distinctly  opposed  to 
such  a  finding,  unless  we  can  fall  back  upon  and  accept  the  argu- 
ment put  forwai'd  on  behalf  of  the  Crown,  namely,  that  inasmuch 
as  no  local  area  has  been  defined,  the  juiisdiction  conferred  must 
bo  held  to  be  as  wide  as  it  was  competent  to  the  Local  Government 
to  confer.  This  is  a  doctrine  in  support  of  which  no  authority  of 
the  Indian  or  any  other  Courts  lias   been  adduced,  and  the  accept- 
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anc3  of  which  might  readily  be  productive  of  embari^as^ment  to 
tho  Courts  and  of  injustice  to  those  brought  into  contact  with 
them.  In  India,  in  almost  every  branch  of  the  civil  administra- 
tion, a  very  largo  numbar  of  persons  exercise  yarious  powers  in 
virtue  of  Notifications,  or  other  orders  issu.ed  under  the  authority 
of  legislative  enactments,  and  it  is  easy  to  see  what  difficulties  and 
inconveniences  may  arise  if  such  powers  are  not  conferred  in  strict 
conformity  with  the  requirements  of  the  law.  Tlie  expression 
"  local  area  "  is  one  well  known  to  the  Indian  Statute-book,  and 
there  are  numerous  enactments  Avhich  provide  either  for  the 
extension  of  particular  acts  to  such  areas,  or  for  tho  investiture  of 
certain  persons  or  bodies  with  powers  within  such  areas.  To  hold 
that  the  operation  of  an  Act  or  the  exercise  of  powers  under  an 
Act,  shall,  in  the  absence  of  any  definition  of  an  area  within  which 
that  Act  shall  take  effect  or  those  powers  be  used,  be  valid  through- 
out the  widest  area  to  which  a  Local  Government  could  extend 
it,  or  confer  them,  Avould  necessitate  the  recognition  of  a  laxity  of 
procedure  which  might  lead  to  much  confusion  and  embarrassment. 
For  example,  in  one  of  the  very  cases  dealt  with  by  the  Special 
Magistrate  appointed  under  the  Notification  in  question,  tlic  offence 
was  alleged  to  have  been  committed  at  Ferozepore  ;  the  trial  was 
commenced  at  Ferozepore,  but  was  completed  at  Rawalpindi,  and 
ended  in  the  conviction  of  the  accused  who  appealed  to  the  Sessions 
Judge  of  Rawalpindi,  who  entertained  and  decided  the  appeal. 
The  question  at  once  suggests  itself,  had  the  Sessions  Judge  of 
Rawalpindi  jurisdiction  to  hear  an  appeal,  in  a  case  arising  at 
Ferozepore,  and  tried  by  a  Magistrate  who  according  to  the  theory 
of  the  prosecution  was  a  Special  Magistrate  in  the  Ferozepore 
District ;  who  as  such,  under  Section  1  7  of  tho  Code  of  Criminal 
Procedure,  was  subordinate  to  the  District  Magistrate  of  Feroze- 
pore, and  from  whose  ovddv  convicting  an  accused  person  presum- 
ably an  appeal  would  have  lain  to  the  Sessions  Judge  of  Fcroze- 
■pore.  I  am  aware  that  a  similar  difficulty  as  regards  the  course 
of  appeal  might  possibly  have  been  supposed  to  exist  had  the 
Government  Notification  explicitly  defined  the  local  area  of  the 
jurisdiction  of  the  Special  Magistrate,  but  in  that  case  the  appel- 
lant would  have  known  that  the  Magistrate  had  jurisdiction  over 
an  offence  committed  in  the  Ferozepore  District,  and  should  have 
had  no  difficulty  in  deciding  in  what  Court  to  lodge  his  appeal ;  at 
any  rate  the  Sessions  JuJge  of  Rawalpindi  wou'd  have  had  some 
definite  material  on  which  to  determine  whether  he  had  jurisdic- 
tion to  hear  the  appeal.  The  course  of  appeal  in  this  particular 
instance  is  a  matter  with  which  we  arc  not  now  concerned,  except 
that  it  soems  to  mo  to  furnish  a  congreto  argument  in  favour  gf 
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the  vieAv  tliat  tlio  greatest  care  should  he  exercised  when  it  is 
sought  to  make  use  of  the  somewhat  cxceptior.al  powers  confer- 
red by  Section  14  of  the  Code  of  Crimir.al  Fiocedurc.  That, 
hoAvever,  is  only  cr.e  cf  many  instances  which  cccur  lo  ne 
in  -which  a  departure  fiom  the  rule  of  stiici  interpretation 
may  entail  unforeseen  consequences.  The  sections  of  the 
enactn:ents  marginally  noted  indicate  the  kind  of  difficulty 
Section  2S,  Punjab  Courts     which  may  not  unreasonably  be  expected 

Act,  1884.  ^Q  arise  unless  due  attention  is    paid^  to 

Section    3,    lndi;ir    Fuc-  .  . 

toiies  Act,  XV  of  188!.  ihe  provii^ions  of  the  law  regarding   the 

Section  1   Preveution  of     exercise  of  jurisdiction  within  localareas 
Cruelty  to  Auiriials  Act,   XI  '' 

of  1800.  or  limits.    I'or  these    reasons,   theiefore, 

an^d  M^rrSe's  KegL^Sn^^^^  ^  ^^^^°°^  ^^^  ^""^^  ^^^^'    ^^«  Notification 

Act,  YI  of  1S8G.  appointing  !Mr.  Rennie  a  Special  Magis- 

trate was  radicallj'  defective  from  the  omission  to  define  an  area 
of  jurisdiction,  and  in  my  opinion  his  proceedings  as  a  Afagistrate 
acting  in  virtue  of  that  Notification  must  be  considered  null  and 
void.  I  have  not  overlooked  the  fact  that  the  adoption  of  my  view 
will  entail  much  inconvenience,  but  as  was  observed  by  the 
Bombay  High  Court  in  the  case  of  Queen- Empress  v.  Man  gal  'i\k 
Chand  (^)  "  inconvcnieuce  must  follow  whenever  judicial  appoint- 
*'  mcnts  are  not  made  in  accordance  with  the  essential  provisions 
"  of  the  statute  creating  the  office."  • 

lOth  June  19)1.  Clauk,  C.  J. — I  am  unable  to  agree  in  the  conclusion  arrived 

at  by  my  learned  brother  Maude. 

I  agree  with  him  that  the  "local  area  "  in  Section  \i  of  tlio 
Cidminal  Procedure  Code,  is  wide  enough  to  permit  of  the  inclu- 
sion of  the  whole  province  in  the  jurisdiction  of  a  Special  Magis- 
trate. 

Therefore,  if  the  words  "  throughout  the  I'nnjab  "  had  been 
added  to  the  Notification,  this  difiiculty  about  the  jurisdiction 
would  not  have  arisen. 

The  (piestion  is,  Avhether  these  words  can  and  should  be 
implied  in  the  Notification.  The  Notification  gives  "  power  to  tiy 
••  aU  such  cases  as  may  be  instituted  in  his  Court  on  the  complaint 
"of  the  Commis.'^aiy- General  of  the  Punjab  Command,  or  of  any 
'•  other  officer  of  the  Commiesariat  Department,  tic." 

A  Notificaiion  drawn  up  in  these  general  terms  seems  to  me 
faulty,  and  calculated  to  lead  to  difliculticB,  but  I  am  not  pre- 
pared to  hold  that  it  confei's   no  jurisdicUon.     'i'ho   words    "  all 
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"  cases  "  are  sufficient  to  include  every  case  that  may  be  instituted, 
wliiclilias  been  committed  throughout  the  Punjab. 

It  is  true  that  they  woukl  include  also  cases  committed  be- 
yond the  Punjab,  but  there  is  no  danger  of  difficulty  arising  on 
this  account,  as  the  Local  Government  could  not  give  powers 
beyond  its  local  limits. 

A  strictly  literal  interpretation  of  Section  14  would  give  the 
Local  Government  power  to  give  jurisdiction  to  Magistrates  in  all 
cases  committed  throughout  India  in  any  local  area  outside  the 
presidency  towns,  but  the  Couits  would  not  recognize  such 
jurisdiction  beyond  the  local  limits  of  the  Local  Government. 
'J'liey  would  read  into  Section  14  its  necessary  limitation,  though 
unexpressed.  Similarly  it  seems  to  me  that  they  should  read  into 
the  Kotification  its  necessary,  though  unexpressed  implications. 

I  have  found  no  authority  for  applying  a  stricter  rule  to  the 
construction  of  Notifications  than  is  applied  to  the  consti'uction  of 
Statutes. 

My  brother  i\Iaudc  has  not  dealt  with  the  argument  adopted 
by  me  that  "  all  cases  must  necessarily  include  every  case  commit- 
"  ted  throughout  the  Punjab." 

He  has  dealt  with  the  argument  that  inasmuch  as  no  local 
area  has  been  defined  the  jurisdiction  conferred  must  be  held  to 
be  as  wide  as  it  was  competent  to  the  Local  Government  to  confer. 
This  I  admit  is  a  more  difficult  position  to  maintain. 

The  objection  to  jurisdiction  was  not  taken  in  the  first  Court, 
and  it  is  not  alleged  that  the  accused  has  been  prejudiced  in  any 
way  by  the  defect  in  the  Kotification. 

This  cannot  affect  the  abstiaet  question  whether  the  Magis- 
trate had  jurisdiction  or  not,  but  it  may  be  considered  in  judging 
whether  the  construction  put  upon  the  Kotification  1  y  me  would 
lead  to  injustice. 

It  would  not,  I  think,  do  so,  for  on  the  least  suspicion  that 
a  faulty  Notification  cf  this  kind  had  prejudiced  the  accused,  the 
conviction  could  be  set  aside. 

Chapter  XLV  of  the  Criminal  Procedure  Code  deals  with 
irregular  proceedings,  and  Section  530  makes  the  proceedings 
void  where  an  offender  has  been  tried  by  a  j^lagistrate  not  em- 
powered by  law  on  that  behalf  ;  but  the  spirit  of  construction,  as 
.  shown  in  that  chapter,  is  of  a  liberal  kind :  thus  Section  537 
(which  postulates  of  course  a  Court  of  competent  jurisdiction) 
which  provides  against  any  sentence  being  altered  for  any  error, 
omission,  irregularity  iu  the  complaint,  summons,  warrant,  chargej 
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proclamation  order,  judgment  or  other  proceedings  before  or 
during  ti-ial  unless  they  have  "  in  fact  occasioned  a  failure  of 
'•  justice,"  and  in  determining  whether  there  has  been  a  failure  of 
justice,  the  Court  shall  have  regard  to  the  fact  whether  the 
objection  could,  and  should  have  been,  raised  at  an  earlier  stage 
of  the  proceedings. 

It  must  be  understood  that  I  am  only  I'ef erring  to  the  chapter 
to  assist  me  in  the  pi'oper  construction  to  put  on  the  Kotlfication, 
and  to  warrant  me  in  construing  it  as  I  do. 

I  hold  then  that  the  Notification  implies  giving  jurisdiction 
throughout  the  Punjab,  and  that  Mr.  Rennie  had  jurisdiction  to 
try  the  case. 

13//i /une  1901.  Robertson,  J. — The  question  referred  to  the   Full   Bench  h\ 

this  case  is — had  Mi'.  J.  G.  M.  Rennie  jurisdiction  to  tiy  the 
petitioner  on  a  charge  of  misappropriation  under  Section  409  (f 
the  Penal  Code,  the  offence  being  alleged  to  have  been  committed  in 
Kai? 

We  are  unanimous,  I  understand,  in  holding  that  whatever 
may  be  the  history  of  Section  14  of  the  Criminal  Pi'occdure  Code, 
and  sections  in  previous  Codes,  more  or  less  similar,  under  that 
section  the  Local  Government  has  the  power  to  appoint  a 
Special  Magistrate  having  jurisdiction  throughout  the  entire  local 
area,  within  which  the  Local  Government  has  the  power  to 
appoint  a  Special  ^lagistrate:  The  "  local  area  "  under  Section 
14  may  be  conterminous  with  the  terntories  under  the  Punjab 
Govei-nment  within  which  the  Criminal  Procedure  Code  is  in 
force,  or  the  local  area  may  be  restricted  to  something  less  than 
the  entire  province,  i.  e.,  may  consist  of  one  or  more  divisions, 
distiicts  or  sub-divisions. 

Starting  with  this  premise  we  see  that  the  jurisdiction  must 
be  confined  to  a  local  area  of  greater  or  less  dimensions.  No 
doubt  it  would  have  been  far  better  and  more  convenient  to  have 
clearly  specified  that  area  in  the  Notification  ;  and  as  it  has  not 
been  specified,  we  should,  I  think,  be  precluded  from  holding  that 
the  necessary  jurisdiction  has  been  conferred  on  ]\Ir.  Rennie,  unless 
we  can  hold  that  jurisdiction  throughout  the  province  was  con- 
fciTcd  upon  him  by  "necessary  implication."  It  was  uaged 
by  the  learned  counsel  for  the  petitioner  that  no  doubt  fhe  Notifica- 
tion was  intended  to  mean  something,  but  that  unfortunately  as  it 
stands  it  means  nothing.  While  admitting  that  the  language  is» 
not  as  felicitously  chosen  as  it  might  have  been,  1  do  not  think 
that  this  contention  is  tenable. 
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The  Notification  certainly  confers  on  the  Special  Magistrate 
the  po',ver  to  try  certain  classes  of  cases.  The  Notification  though 
it  confers  certain  special  powers  on  a  particular  individual,  confers 
no  new  jurisdiction,  and  creates  no  new  offices.  All  it  does  is  to 
indicate  which  particular  Magistrate  shall  tiy  a  certain  set  of 
cases,  which  under  any  circumstances  could  have  been  tined  by 
one  Magistrate  or  another.  This  distinguishes  the  case  at  once  in 
a  very  matci'ial  point  from  the  case  of  Queen-Empress  v.  Mangal 
Teh  Cliand  (i),  where  a  special  jurisdiction  of  a  very  unique  and 
drastic  nature  was  in  question.  I'hei'o  is  no  hint  or  suggestion 
that  any  of  the  persons  tried  by  J\lr.  Rennie  has  suffered,  any  ^ 
])rejudice,  whereas  if  it  be  held  that  Mr.  Rennie  had.  no  jurisdiction 
it  is  by  no  means  unlikely  that  various  accused  persons  will  suffer 
serious  prejudice.     This,  however,  is  by  the  way. 

Tiio  Notification  confers  on  Mr.  Eennie  jm-isdiction  to  try  all 
cases  of  a  certain  class  on  complaints  by  an  ofiicer  whose  charge 
is  nearly  conterminous  with  the  Punjab  though  not  exactly  so,  or 
by  any  Commissariat  Officer.  The  Local  Government  had  the 
authority  to  confer  these  powers  throughout  the  territoi-ies  under 
its  contiol,  or  to  limit  the  area  within  which  those  powers  should 
be  exercised  to  some  .smaller  area.  No  limitation  was  imposed, 
and  under  these  circumstances,  I  think  the  wording  of  the  Notifica- 
tion, taken  with  all  the  circvimstances  of  the  case,  must  be  taken 
necessarily  to  imply  that  Mr.  Rennie  had  juiisdiction  throughout 
the  territories  under  the  Punjab  Goveimment  within  which  the  Code 
of  Criminal  Procedure  is  in  force  to  try  the  class  of  offences 
indicated.  Certainly  the  mere  omission  of  words  of  limitation  in 
a  Notification  giving  jurisdiction  could  not  be  held  of  itself  to 
make  it  necessary  to  hold  that  the  widest  possible  jui'isdiction  had 
been  conferred  in  all  cases.  All  that  1  hold  is  that*there  is  such 
-a  necessary  implication  in  the  Notification  before  me,  due  regard 
being  had  to  the  scope  and  effect  of  the  Notification  on  those 
concerned. 

The  actual  wording  of  the  Notification  is  as  follows  : — 

" under  Section  14  of  the  Criminal   Procedure   Code, 

"  (Act  V  of  1898),  the  Hon'ble  the  Lieutenant- Governoris  pleased 
"  to  appoint  and  hereby  does  appoint  IMi".  J.  G.  M.  Rennie,  Divi- 
'*  sional  Judge,  who  has  been  posted  temporarily  to  Rawalpindi,  a 
"  Special  ^lagistrate  of  1st  class  for  the  term  of  three  months  with 
"  power  to  try  all  such  cases  as  may  be  instituted  in  his  Coui't  on 
"  the     complaint    of    the    Commissary- General     of     the     Punjab 


(')  I  L.  R.,  X  Bom,,  259, 


72  CRIMINAL  JCDGMENTS-No.  24.  [  Ekcokd 


"  Command,  or  any  otlior  officoi'  of  the  Commissariat  Department, 
"  or,  liaving  been  already  instituted  on  sncli  complaint  in  any 
"  other  Coiirt,  may  be  ti'ansfeiTcd  to  his  Court,  and  nnder  Section 
"  30  of  the  said  Code,  the  Hon'ble  the  Ijieutenant-Governor  invests 
**  Mr.  J.  G,  i\I.  Rennie  with  power  to  try  as  such  Magistrate  all 
"  offences  not  punishable  with  death." 

There  is  in  that  Notification  no  limitation  of  the  local  area, 
and  ihere  are  at  least  two  places  in  the  Notification  in  winch  we 
should  have  expected  to  find  such  a  limitation  had  the  jurisdiction 
been  intended  to  be  confined  within  any  smaller  area  than  that 
nnder  His  Honor  the  Lieutenant-Governor,  and  jurisdiction  is 
given  to  try  all  cases  of  a  certain  class  without  limit  as  to  the 
local  area  within  which  such  offences  may  have  occurred. 

It  must  be  remembered  that  this  is  merely  the  appointment 
of  a  Magistrate  to  do  a  special  piece  of  work  in  lieu  of  other 
Magistrates  who  would  otherwise  have  done  it,  and  I  think  that 
there  is  a  necessary  implicatioii  in  the  Notification  that  Mr, 
Ronnie's  jurisdiction  extended  over  a  local  area  conterminous 
with  the  ai'ea  over  which  it  was  in  the  power  of  His  Honor  the 
I jieutenant- Governor  to  confer  that  jurisdiction,  I  am  of  opinion, 
therefore,  that  the  question  referi'cd  to  us  should  be  answered  in 
the  affirmative,  Kai  [being  within  the  territories  subject  to  His 
Honor  the  Lieutenant-Governor  within  which  the  Criminal 
Procedure  Code  is  in  foi'ce. 

\2ih  June  1901.  CiLVrrKRji,  J.— The    question  referred    to  the  Tall    liench    is 

shortly  expressed,  but  the  full  scope  of  it  appears  from  the 
judgment  Avhich  precedes  it  and  the  order  of  Mr.  Justice  Maude 
referi'ing  the  case  in  whicli  it  arises  to  a  ]5ench.  From  these  I 
gather  that  our  opinion  is  wanted  on  two  points,  (1)  Avhetlier  Mr. 
Ronnie  was  a  Special  Magistrate  ai^pointed  and  invested  with 
jurisdiction  in  accordance  with  law,  and  (2)  whether  he,  as  such 
Special  Magistrate,  had  jurisdiction  to  try  the  accused  and  to 
record  a  valid  judgment  and  order  convicting  and  sentencing  Idm, 
From  the  argument  before  us  it  appeared  that  tlie  contention 
on  behalf  of  the  accused  was  that  Mr.  Rennie's  appointment  was 
invalid  inasmuch  as  no  local  area  was  specified  within  which  he 
was  to  have  exercised  his  powers  in  the  Notification  or  Notifica- 
tions appointing  him.  The  reply  of  the  learned  Legal  Remembrancer 
was  that  the  local  area  though  not  exjjressly  mentioned  in  words 
was  sufficiently  indicated  in  the  Notifications  by  nocn-s^ary  implica- 
tion. With  reference  to  the  second  head  of  thj  fju^stion  as  1 
have  put  it,  the  substance  of  the  argument  for  the  accused  was 
that,  even  if  it  is  found  that  sonic  local  area  was  si^ecificd  for  tlio 
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Special  Magistrnte,  his  order  is  void  unless  it  is  shown  that  Kai, 
where  the  offence  charged  is  said  to  have  been  committed,  was 
included  within  its  limits. 

Before  I  proceed  to  give  my  opinion,  I  would  refer  to  the 
following  observations  of  Lord  Penzance  pointing  out  the  essential 
ingredients  of  the  conception  of  jurisdiction  :  "  That  any  given 
"  Court  should  have  power  to  correct  and  punish  a  particular 
"  offence  in  a  particular  pcr.«!on,  it  is  necessary  that  the  offence 
*'  itself  should  be  of  a  nature  to  f.all  within  its  jurisdiction,  that 
"  the  pei-son  should  be  subject  to  its  jurisdiction,  and  that  the 
*'  punishment  awarded  to  him  should  be  one  which  the  Couz't  is 
"  competent  to  inflict  for  that  oft'cnce.  '1  hose  things  constitute 
"jurisdiction.  Cnmbe  y.  Edwarilft  (^),  iit  page  129-130."  I  also 
note  that  the  objection  as  to  jux'isdiction  was  not  urged  before  the 
first  Court  nor  on  appeal  before  the  Sessions  Judge.  It  was 
developed  in  its  present  form  in  the  argument  befoi-e  Mr.  Justice 
Maude.  It  is  also  not  alleged,  much  less  proved,  that  any  pre- 
judice has  resulted  to  the  accused  in  consequence  of  the  tinal 
having  taken  place  at  Hawalj^indi  instead  of  Kohat  in  wdiich 
district  Kai  is  situate. 

Coming  now  to  the  matters  for  decision  by  the  Full  Bench, 
and  taking  up  the  first  point  for  consideration,  I  am  of  opinion 
that  it  is  essential  that  a  Special  Magistrate  should  be  appointed 
for  a  "  local  area."  1"he  connotations  of  a  Special  Magistrate 
under  the  {!!ode  of  Criminal  Procedure  are  that  he  should  have 
(1)  specified  powers  conferable  on  a  Magistrate  by  the  Local  Govern- 
ment, (2)  a  local  area  within  which  to  exercise  those  powers,  and 
(3)  jurisdiction  to  try  particular  cases  or  a  particular  class  or 
classes  of  cases  or  cases  generally.  Each  of  the  above  ingredients 
enters  into  the  conception  of  a  Special  Magistrate  as  defined  in 
Section  14  of  the  Code,  but  the  last  is  a  vaiiable  element  and  does 
not  necessarily  require  specific  mention.  If  nothing  is  said  about 
the  cases  to  be  tried  it  will  be  understood  that  all  cases  triable  by 
law  by  a  Magistrate  invested  with  the  powers  of  the  Special  Magis- 
ti'ate  may  be  tried  by  him.  But  the  powers  and  the  local  area 
must  be  defined. 

In  the  Notifications  relating  to  Mr.  Rennie's  appointment  his 
powers  are  stated  as  well  as  the  class  of  cases  he  is  to  try,  but 
there  are  no  words  specifying  the  "  local  area  "  within  which  he 
is  to  exercise  his  functions.  The  only  words  in  theiu  which  have 
any  reference  to  locality  in  that  connection  are  those  which 
recite  that  "  he  has  been  posted  temporarily  to  Rawalpindi." 

(1)  L.  R.,  3,  P.  D.,  103, 
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I  am  decidedly  of  opinion  us  laid  down  by  the  Uombay    High 
Court  in  Qvec7i  v.  Mangal  Tele  Cliaiui  (})  that  Penal  Statutes  must 
have  a  strict  interpietation,  by  which  is  meant  that  no  cases  shall 
be   deemed   to   fall  within   them   which   do  not  fall   within   the 
reasonable  meaning   of  their  terms  and  v\ithin    their   spirit  and 
scope  (Maxwell,  3rd  Edition,  369).     'J  his  view  has  the  support  of 
their  Lordships  of  the   Privy    Council— see    Kga   Ihcmy   v.     The 
Queni  (^).     We  have  here  to  interpict  not  a  Statute  but  a  Notifi- 
cation issued  under  a  Penal  Act,  for  the  Ciiminal  Proceduie  Code 
comes  within  that  definition,  but  it  creates  a  new  criminal  juiisdic- 
tion  under  statutory  authority,  and  I    apprehend   the  same   lules 
of  construction  apply.     Many  of   the   leading    authorities   on   the 
principles  of  judicial  exposition  of    Statute   Jaw   are   collected   in 
my  brother  Reid's  learned   judgment,   and    1    need   not   therefore 
again  quote  them  here.     As   we    cannot    supply   a    (a>ns   omissus 
in  a  Statute,  we  cannot  impoit  anj^thing  in  the  Notification  which 
is  not  necessarily  implied  in  the  context,  for    we   have   to   gather 
the  intention  of  the  Notification  from  its  woids  and   not   fi-om    ex- 
traneous evidence.     Subject  to  the  consideration  tl)at  it    is   issued 
under  a  Criminal  Statute,  and  that  therefore  we  must  be  reasonabh' 
strict  in  not  importing  considerations  that  aie   not  fully    support- 
ed by  the  language  and  the  scope  of  the  document.    We  may  be  per- 
mitted to  add  words  necessary  for  giving  effect  to  it  as  a   Notifica- 
tion for  the  purpose  it  was  issued.     Li  re  Wninewright  (3)  furnishes 
a  good  exampk»  of  this  mode  of    construction.     But    Ihderhitl    v. 
Lougrichje    (')  is  also  most  useful  as    exemplifying  the   caution   to 
be  observed  in  supplying  omissions  in  Penal    Statutes.     It   was    a 
case  under  Section  19  of  18  and  19   Vic.  C.    108,    which    provides 
th'St :  "  if  loss  of  life  to  any  person  emjjloyed  in  a  coal  mine  occui's 
"  by  reason  of  any  accident  within  such  coal  mine,  or  if  uvy  sen'ons 
^^  penonal  injury  arises  from  e^jdosiou  then  in,  the    owner  of  sucli 
"  mine  shall  within  twenty-four  hours  next  after  #?tf7i  luss   (f  life, 
"  send  notice  of  &ui'h  accident,  &c.,"  or  be  liable  to  a  penalty.     An 
accident  liaving  occurred    which    caused   serious    personal   injury 
and  the  owner  not  having  made  any  i-oport,  the  Coui-t  refused   to 
impose  the  penalty  by  importing  the  clause  about  serious   personal 
injury  after  the  words  '*  such  loss  of  life."    Hei-e  there  was  no  doubt 
about  the  intention  to  impose   the   duty   of   giving   notice   in   tlie 
event  of  serious  personal  injury,  but  there  was  a  slip  in  the   draft- 
ing and  the  Court  refused  to  levy   the    penalty  by   supplying   the 
omission. 


(•)  I.  L.  R.,  X  Bom.,  263  at  p.  270.         (')  1,  Phil,  2G1. 

^*)  7,  Moo.'e  I.  A.,  72.  {*)  20,  L.  J.  i/.  U.,  05. 
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Taking  the  principles  above  recited  for  a  guide,  and  bearing 
in  mind  also  a  cardinal  rale  of  construction  that  the  whole  of  a 
document  must  be  read  together  and  should  have  effect,  if  j^ossible, 
as  well  as  every  word  contained  in  it,  I  am  of  opinion,  after 
careful  consideration  of  the  question,  that  it  will  not  be  right  to 
read  into  the  Notification  that  the  local  aiea  was  intended  to 
be  co-cxtensive  "with  the  whole  province.  I  am  unable  to  say 
that  this  must  be  inferred  by  necessary  implication.  The 
sini})le  argument  that  otherwise  the  Notification  will  be  infruclu- 
ous  is  not  a  sufficient  justification  for  such  a  construction. 
'J'here  is  no  knowing  to  what  lengths  we  might  be  required 
to  go  if  we  admit  its  force.  Our  duty  is  to  interpret  the  Notifica- 
tion and  not  to  make  up  a  fresh  one.  I  might  have  been  inclined 
to  draw  such  an  inference  if  there  was  anything  in  the  Notification 
which  legitimately  gave  rise  to  it.  For  example,  had  there  been 
a  specification  of  the  cases  which  he  had  to  try  with  details  about 
the  localities  in  which  they  arose,  and  even  without  the  mention 
of  the  localities,  we  might  have  been  able  to  conclude  that  as  the 
Special  Magistrate  was  authorized  to  tiy  so  many  cases  in  so  many 
different  districts,  these  districts  were  necessarily  included  in  the 
local  area  in  which  he  was  to  exercise  his  functions,  and  in  this 
way  the  whole  province  might  have  been  included.  But  here  the 
class  of  cases  specified  are  quite  insufficient  to  raise  any  such  pre- 
sumption. I'he  cases  themselves  were  yet  an  unknown  quantity 
and  there  was  no  reason  to  infer  (t  j-^n'o/ 1  that  they  arose  in  more 
than  one  district.  The  interpretation  cannot  be  controlled  by  facts 
that  subsequently  transpired,  and  we  have  to  find  what  meaning 
could  be  ascribed  to  the  Notification  at  the  time  it  was  issued.  The 
argument  as  to  the  Punjab  Command  is,  I  think,  effectively  dis- 
posed of  by  my  brotter  Maude,  and  I  need  not  repeat  his  reasons 
here.  Then  there  is  the  clause  about  complaints  by  any  other 
ofiScer  of  the  Commissariat  Department  which  might  include  Com- 
missariat Officers  of  other  Commands.  I  confess  I  have  great 
difficulty  first  in  extending  the  scope  of  the  Notification  as  I'e- 
gards  "  local  area  "  over  the  whole  of  India,  or  if  need  be,  beyond 
India,  with  reference  to  its  language  and  then  in  restricting  the 
area  within  the  Punjab,  because  it  was  not  within  the  competency 
of  the  Local  Government  to  confer  juiisdiction  beyond  it.  Such 
an  interpretation  would,  I  think,  be  unsupported  by  precedent,  and 
if  we  allow  it,  we  might  next  be  told  to  supply  blanks  or  to  make 
particular  inferences  as  to  the  powers  of  the  Magistrate  where 
none  have  b:;)en  specified,  on  the  mere  ground  that  the  intention 
of  the  Government  would  thereby  be  carried  into  effect.  I  hold 
therefore  that  such  a  construction  is  not  admissible. 
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I  am,  however,  not  preiiaied  to  find  that  no  local  area  Las 
been  specified  in  tlie  Notification. 

My  view  is  that  there  are  words  in  the  Notification  which  i-efcr 
to  locality  for  the  exercise  of  the  Special  ilagistrato's  powers,  and 
that  they  must  receive  their  full  effect.  Tfiey  undoubtedly  mean 
or  imply  that  he  is  to  hold  his  Court  at  a  particular  place,  viz., 
Rawalpindi,  and  this  itself  ordinarily  implies  that  he  lias  jurisdic- 
tion there,  for  the  exercise  of  his  functions  outside  his  jurisdiction 
would  be  a  very  abnormal  state  of  things  which  cannot  ba  postulat- 
ed. In  addition  to  this  the  words,  "  posted  to  a  particular  place," 
applied  to  a  Magistrate  mean  in  ordinary  parlance  appointed  to 
the  district  of  which  the  place  is  the  head -quarters,  and  it  is  per- 
missible, and  in  fact  proper,  to  take  the  words  in  their  popular 
sense.  These  words  could  have  baen  shown  to  be  used  with  a  differ- 
ent meaning,  but  have  not,  and  there  is  nothing  in  the  rest  of  the 
Notification  to  indicate  anything  to  the  contrary.  In  fact  the  in- 
terpretation accords  so  far  as  it  goes  with  the  intention  of  Gov- 
ernment contended  for  by  the  Legal  Remembrancer.  Tlie  accused 
may  indeed  object  to  the  scope  of  the  words  being  extended,  but 
he  cannot  by  any  rational  construction  disprove  the  Special  Magis- 
trate's jurisdiction  over  the  Rawalpindi  civil  station,  the  canton- 
ment being  specially  provided  for  and  not  mentioned,  as  there  is 
no  limitation  to  the  power  of  Government  as  to  local  area  under 
Section  14,  Criminal  Procedure  Code.  But  it  is  a  more  rational 
interpretation  that  the  Special  Magistrate  had  jurisdiction  over  the 
district,  and  this  would  be  in  consonance  with  the  scheme  of  "  the 
Code  in  general,  and  with  Section  12  in  particular.  1  am  of  o])i- 
nion,  therefore,  that  we  should  bj  justiliud  from  the  popular  sense  of 
the  words  used  as  to  locality,  that  Mr.  Ronnie,  by  virtue  of  tiio 
Notification,  had  local  jurisdiction  in  the  district  of  Rawalpindi, 
and  1  hold  accordingly.  This  is  my  reply  to  the  first  of  the  two 
Loads  into  which  Ihave  divided  the  question  before  the  Full  Bench. 

With  i-eference  to  the  second  head  my  view  is  brielly  as  fol- 
lows : — In  answering  the  question  we  ought  to  take  note  of  the  cir- 
cumatances  under  which  the  queitiou  has  been  raised.  My  finding 
on  the  first  point  makes  it  clear,  as  far  as  1  am  concerned,  that 
Kai,  whore  the  offence  is  said  to  have  been  committed,  is  outside 
the  local  limits  of  Mr.  Ronnie's  jurisdiction,  but  the  word  '*  jurisdic- 
tion "  without  (jualilication  is  used  in  the  question,  and  1  am  dis- 
posed to  think  that  the  objection  that  Kai  was  outside  those  limits 
does  not  raise  a  point  of  jurisdiction  properly  so  called.  1  have 
quoted  Lord  Penzance's  definition  or  exposition  of  the  ideas  which 
ai-e  involved  in  thj  coucaption  of  jurisdictiou.     Want   of    jurisdic* 
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tion  in  a  Court  necessarily  avoids  all  proceedings  tak^n  by  it. 
Bat  defect  of  local  jurisdiction  under  tiie  Code  of  Criminal  Pro- 
cedure does  not  always  involve  this  consequence.  The  objection  to 
the  Special  Magistrate's  jurisdiction,  as  found  by  me,  must  be  based 
on  Section  177  of  the  Code,  but  it  does  not  lay  down  an  absolutely 
inflexible  I'ule,  but  says  that  the  rule  laid  down  in  it  shall  be 
ordinarily  acted  on. 

"  Sections  177  to  185  deal  with  venue  and  Section  531  shows 
••  that  venue  is  not  a  matter  of  jurisdiction  when  the  question  is 
'•  whether  a  trial  or  inquiry  ought  to  have  been  held  in  some  other 
"  local  area  in  British  India  than  that  in  which  it  was  held." 
Sk'ihmir  Khan  v.  The  Empress  (^)  to  which  I  would  refer  for  a 
critical  exposition  of  the  relative  bearings  of  the  various  sections 
of  Chapter  XV  and  of  tiio.so  of  Chapter  XLV  which  is  most 
instructive. 

There  are  many  authorities  which  lay  down  that,  in  the 
absence  of  prejudice,  Section  531  cures  the  irregularity  of  the  trial 
or  inquiry  taking  place  in  the  wrong  Sessions  Division  or  District, 
itc.  Mohisdas  \.  Fnnprea's  (')  ;  Ll  re  bicliitramind  iJass  v.  Bhiujhiit 
Ferai  (^)  at  page  676  ;  In  re  Atmarain  Gubiitd  (*). 

Venue  is  ({uite  distinct  from  jurisdiction.  Encyclopaedia  of 
the  Laws  of  England.  Title  Vtwit  quoting  Compania  de  iiuzam- 
htque  V.  British  t^outh  Africa  Co.   ('J. 

In  short  my  opinion  is  that  the  trial  of  a  case  under  the  Code 
of  Criminal  Procedure  iu  a  wrong  district  in  contravention  of  the 
provisions  of  Section  177  is  not  necessarily  a  fatal  defect,  and  that 
local  jurisdiction  is  not  synonymjus  with  essential  jurisdiction. 
1  do  not  desire  to  enlarge  upon  this  part  of  the  case  as  it  was 
not  discussed  in  the  argument,  but  1  have  given  my  view  in  brief, 
because  it  must  form  part  of  my  answer  to  the  question  before 
the  Full  Bench. 

My  reply  in  short,  then,  is  that  Mr.  rlennie's  appointment 
is  not  invalid  on  the  ground  that  there  is  no  local  area  mentioned 
in  the  Notification  and  that  Kai  was  beyond  his  local  jurisdiction, 
but  that  this  does  not  involve  our  holding  that  his  proceedings 
are  void  for  want  of  jurisdiction  in  the  true  sense  of  the  word. 

Reid,  J. — The  facts  are  stated  in  the   orders   of   reference  to    14/^  June  1901. 
the  Division  and  Full  Benches,  and  need  not  be  repeated.    Counsel 
for  the  fjetitioner  contended  (1)    that  Section    1-4  of  the  Code    of 


(1)  35,  P.  R.,  1888,  Cr.  (»)  I.  L.  li.,  XVI  Calc,  667. 

(•■')  44,  P.  R.,  1885,  Cr.  (*}  2,  Bom.,  L.  R.,  394. 

(*)  App.  Cases,  1893,  p.  602. 
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Criminal  Procedure  did  not  empower  the  Local  Government  to 
confer  on  a  Magistrate  jurisdiction  over  an  ai-ea  more  extensive 
than  a  district,  and  (2)  that,  inasmuch  as  no  local  area  was 
S|>ecified  in  the  Notification  relied  on  by  counsel  for  the  Crown 
as  conferi'ing  jurisdiction,  the  Magistrate  appointed  by  that 
Notification  had  no  local  junsdiction. 

The  fii'st  contention  presents  little  difficulty, 

A  comparison  of  Sections  12,  14,  40,  182  and  531  of  the  Code, 
in  which  tlie  term  "  local  area  "  appears,  does  not  advance  the 
contention,  indeed  tlie  last  section  favours  the  view  that  "  local 
"  area  "  may  comprise  a  Sessions  Division,  which,  in  some  cases, 
includes  several  districts,  and  in  Punardeo  Narain  Singh  v.  It'im 
Sarup  Roy  (^),  Banerjee,  J.,  expressed  the  opinion  that  the  term 
might  include  a  province,  with  reference  to  Section  182  of  the 
Code.  Counsel  for  the  petitioner  further  cited  the  dictum  in 
liice  V.  Slee  (*)  that  the  term  place  is  not  confined  to  one  parish, 
but  means  any  aggregation  of  houses  and  inliabitants  which  has 
received  a  separate  name,  but  this  does  not  help  him.  It  obvi- 
ously means  that  a  parish  and  a  smaller  area  might  equally  be  a 
place,  it  does  not  mean  that  a  larger  area  might  not. 

In  Coiirtauld  v.  Legli  {^),  Cleasby,  B.,  remarked  that  it  is  a 
sound  rule  of  construction  to  give  the  same  meaning  to  the  same 
words  occurring  in  different  parts  of  an  Act  of  Parliament,  and  I 
am  satisfied  that  the  term  "  local  aiea  "  is  not  used  in  a  more 
restricted  sense  in  Section  14  than  in  Sections  182  and  5."U  of  the 
Code. 

This  bfing  the  case,  I  see  no  reason  for  hokling  tJiat  the  term 
may  not  include  the  whole  of  the  territor}'  subject  to  a  Local 
Government.  The  second  contention  presents  considerable  diffi. 
culty. 

Mr,  Rennie  was  posted  temporarily  to  "  Rawalpindi."  He 
was  not  appointed  under  Section  12  of  the  Code  a  Magistrate  in 
the  Rawalpindi  District,  and  I  understand  the  "  jiosting  "  to  mean 
that  he  was  directed  to  hokl  his  Court  at  the  place  called  Rawal- 
pindi, as  opposed  to  the  district  of  that  name.  The  mere  posting- 
conferred  on  him  no  powers  and  did  not  define  his  local  jurisdic- 
tion. In  re  the  petition  ol  Shfiikh  Fakradin  (^),  West,  J.,  said  : 
"  Turning  to  Section  12  of  the  Code  we  find  the  local  jurisdiction 
"of  the  subordinate  Magisti-ates,  including  the  1st  class 
"  Magistrates,  is  viewed  as  of  a  less  extensive  character  than  that 

(')  /.  L.  R.,  XXV  Calc,  858.  (  •)  L.  R.,  4,  E».,  130. 

(•;  L.  H.,  7,  C.  P.,  381.  («)  /.  L.  R.,  IX  Bom.,  40. 
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"  of  the  District  Magistrate,  who.se  local  jurisdiction  again  does 
"  not  extend  beyond  the  area  ctilltd  a  '  district ' ;  and  unless  there 
"  is  any  express  enactment  to  the  contiaiy  it  appears  sufficiently 
"  clear  that  the  legislature  did  not  contemplate  an  exei-cise  of 
"  jurisdiction  by  any  Wngistrate  oui^de  the  limits  of  an  ai-ea 
"  called  a  district  in  which  he  might  be  appointed  by  the  Local 
"  Government.  Refernng  next  to  the  chapter  treating  of 
"  jurisdiction  of  Criminal  Courts  in  general,  we  find  a  fundamental 
"  principle  laid  down  in  Section  177,  to  the  effect  that  the  compe- 
"  tency  of  a  forum  to  take  cognisance  of  an  inquiry  into  and 
"  trial  of  an  offence  as  defined  by  Section  4  of  the  Code  is 
"  determined  by  the  place  in  which  the  offence  may  have  been 
"  committed."  A  Magistrate  has  no  inherent  right  to  entertain 
a  complaint.  He  can  only  exercise  this  poAvtr  within  a  certain 
local  area,  which  is  defined  by  the  Local  Government,  and  his 
jurisdiction  is  limited  to  complaints  of  offences  committed  within 
such  local  area. 

Had  the  Rawalpindi  District  or  any  sub-division  of  that 
district  been  specified  as  the  local  area  within  which  Mr.  Rennie 
was  emjjoweied  to  exercise  jurisdiction,  it  would  be  necessary  to 
consider  the  applicability  of  Section  581,  but,  in  the  absence  of 
any  specification,  the  question  does  not  arise. 

Counsel  for  the  Crown  admits  that  ^Ir.  Rennie  was  either 
empowered  to  entertain  complaints  of  oflences  committed  in  flny 
part  of  the  territory  subject  to  the  Punjab  Government,  or  was  not 
empowered  at  all. 

The  Kohat  Court  would  ordinarily  have  jurisdiction  to 
entertain  the  complaint  out  of  which  this  reference  has  arisen, 
and  the  question  for  consideration  is  whether  that  juri-'-diction  has 
l)een  ousted  by  the  appointment  of  Mr.  Rennie.  Under  Section 
14  the  local  area  within  which  the  powers  conferred  may  be 
exei'ci.sed  .should  obviously  be  specified  by  the  Local  Government, 
and  it  has  not  been  specified. 

Can  the  omission  be  supplied  by  necessary  implication,  and 
is  the  implication,  that  the  Local  Goveinment  intended  the  juris- 
diction to  extend  to  the  whole  territory  subject  to  it,  and  did  so 
extend  it,  necessaiy  ? 

The   right   which   an    accused  person,  who  is  presumed  to  be 

innocent  until   he  is  proved    to    be    guilty,    enjoys,    of    having   a 

complaint    inquired   into    in    the    district  in  which  the  offence  is 

alleged  to  have  been  committed,  cannot  be  taken  away  lightly  or 

without  clear  authority. 
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In  Epx  V,  Banliiry  (^),  Parke,  J.,  said:  "The  rule  of  con- 
"  struction  which  the  Court  must  follow  is  to  intend  the  Legislature 
"  to  have  meant  what  they  have  actually  expressed,  unless  a  mani- 
"  fest  incongruity  would  i-esult  from  doing  so  or  unless  the  context 
"  clearly  shows  that  such  a  construction  would  not  be  right." 

In  Perry  v.  Skinner  {^),  Parke,  B.,  said:  "  The  rule  by 
"  which  we  are  to  be  guided  in  construing  Acts  of  Parliament  is  to 
"  look  at  the  precise  words  and  to  construe  them  in  their  ordinary 
"  sense,  unless  it  would  lead  to  any  absurdity  or  manifest  injus- 
"  tice  ;  and.  if  it  should,  so  to  vary  and  modify  them  as  to  avoid 
*'  that  which  it  certainly  could  not  have  been  the  intention  of  the 
"  legislature  should  be  done."  \i\  Junes  y.  Smart  (^),  Bailer,  J., 
said :  "  A  casus  omissus  can  in  no  case  be  supplied  by  a  Court  of 
"law,  for  that  would  be  to  make  laws."  In  erpnrte  The  Vicar 
of  St.  Sepulchre  {^),  Lord  Westbury,  L.  C,  said:  "Where  the 
"  conclusion  is  mei*ely  that  there  is  a  casus  omisnus  for  which  the 
"  legislature  has  not  provided,  to  alter  -the  ordinary  rules  of 
"  inter[)retation,  upon  the  principle  of  a  duty  due  to  abstract  justice 
"  is  simply  to  legislate,  and  not  to  interpret."  lb.  James,  L.  J., 
in  re  Sneeznm  (^). 

In  Mersey  Docks  and  Harbour  Boardv.  Henderson  Brothers  (^), 
Lord  Fit/gerald  said  :"  We  ought  not  to  -  create  a  rasm  ortissvs 
"  by  interpretation  save  in  some  case  of  strong  necessity  "  and 
Lord  Halsbury,  L.  C,  said  :  "  No  case  can  be  found  to  authorise 
"  any  Court  to  alter  a  word  so  as  to  produce  a  casus  omissus." 

In  Abley  v.  Dale  ('),  .Jervis,  L.  J.,  said  :  "  If  the  precise  words 
"  used  are  plain  and 'unambiguous,  in  our  judgment,  we  are  bound 
"  to  construe  them  in  their  ordinary  sense,  even  though  it  do  lead, 
'*  in  our  view  of  the  case,  to  an  iibsurdity  or  manifest  injustice. 
"  "Words  may  be  modified  or  varied  where  their  import  is  doubtful 
"  or  obscui-e.  Out  we  assume  the  functions  of  legislators  when  we 
"  depart  from  the  ordinary  meaning  of  the  precise  words  used, 
"  merely  because  we  see,  or  fancy  we  see,  an  absurdity  or  manifest 
"  injustice  from  an  adherence  to  their  litei'al  meaning." 

In  Charlton  v.  Lings  C^),  Willes,  J.,  said:  "  It  is  quite  clear 
"that  whaterer  the  language  used  necessarily  and  natuially 
"  implies  is  expressed  thereby." 

In  Underhill  v.  Longridge  {'■'),  Cockburn,  C.  J.,  refused  to 
import  into  18  and  19  Vict.,  Cap.    108,  Section  9,   words  imposing 

(')  I,  A.  and  E.,  136.  i*)   L.  R.,  H,  Ch.,  Dn.,  472. 

(')  2,  3/.  and  W.,  471  (")  13,  App.  Cases,  595, 

(»)  I,  T.  11.,  U.  (^  11,  C.  U.,  378. 

C)  3:{,  L.  J.  Ch.,  :J72.  (»)  L.  R,  4,  C.  P..  37i. 

(»)  29,  L.  J.  M.  C,  06. 
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a  clufy  on  coal  mine-owners  and  agents  to  send  notice  to  the 
Inspector  within  24  hoars  of  an  accident  cansing  serious  personal 
i'ljuiT)  although  such  M'ords  appeared  from  the  context  to  have 
been  omitted  accidentally,  holding  that  they  could  be  supplied 
only  by  the  legislature.  Where  the  alternative  lies  between  either 
supplying  by  implication  words  which  appear  to  have  been  acci- 
dently  omitted,  or  adopting  a  construction  which  deprives  existing 
words  of  all  meaning,  it  is  upual  to  supply  the  words.  Jnhb  v. 
HuU  Doric  Co.  C),  re  Watneicnght  («). 

In  Floiocr y.  Lloyd  Q)  and  Diss  v.  Aldrich  (^),  it  was  held 
that  enactments  which  create  new  jurisdiction  or  delegate  subordi- 
nate legislative  or  other  powers  must  be  strictly  construed. 

In  Nga  Ilormg  v.  The  Queen  (^),  their  Lordships  of  the  Privy 
Council  said,  at  page  98  :  "  Now  there  is  nothing  more  clear  than 
*'  that  with  respect  to  the  Criminal  law,  the  construction  is  always 
"  to  be  strict,"  and  at  page  108,  "If   the   Mofnssil    Court  has  no 

"  jurisdiction  now to  dispose  of  this  case,  they  (the  prison- 

"  em)  must  escape  justice ;  but  we  are  not,  in  any  way,  to  alter 
"  or  construe  differently  the  rules  of  the  Criminal  law  in  conse- 
"  quence  of  the  supposed  justice  of  a  particular  case.  The  rule 
"  is  that  such  law  is  to  be  construed  strictly."  In  Crawford  v. 
Spoouer  ("),  it  was  said  :  "  we  cannot  aid  the  Legislature's  defective 
"  phrasing  of  an  Act,  we  cannot  add  and  mend  and,  by  construe- 
"  tion,  make  up  deficiencies  which  ai'e  left  thei'e." 

Now  the  words  which  appear  to  have  been  accidentally 
omitted  from  the  Notification  empowering  Mr.  Rennie  are  words 
defining  the  local  area  within  which  he  was  to  exercise  jurisdic- 
tion. But  what  were  the  precise  words  ?  Were  they  words 
extending  to  the  whole  territory  subject  to  the  Local  Government 
or  to  some  more  limited  ai'ca  ? 

Counsel  for  the  Crown  contended  that  the  words  in  the 
Notification  "to  try  all  such  cases  as  may  bo  instituted  in  his 
"  Court  on  the  complaint  of  the  Commissary-General  of  the 
"  Punjab  Command "  imply  that  the  jurisdiction  conferred  is 
over  the  territory  subject  *  to  the  Local  Government,  but,  as 
pointed  out  by  my  brother  Maude,  whose  judgment  I  have  had 
the  advantage  of  reading,  the  Punjab  Command  and  the  territory 
subject  to  the  Local  Government  are  not  conterminous.  Ai'e  we 
then  to  limit  the  jurisdiction  conferred  to  so  much  of  the  Punjab 
as  is  within  the,"  Punjab  Command  "  or  extend  it  to  the  territory 
subject  to  the  Local  Government? 

(M   L.  E.  9,  Q.  B.,  455.  {^)  L.  R.,  2  Q.  B.  Dn.,  179. 

(«)   ],   Phil.,  261.  (*)  7,  Moo.'s  I.  A  ,  72. 

(')  L.\R.  6,  G/i.  Dn.,  301,  («)  G,  Moo.'s  P.  Q.,  9, 
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I  understand  the  lule  laid  down  by  the  authorities  above 
cited  to  be  that  words  supplying  an  omission  may  be  implied 
where  there  can  be  no  reasonable  doubt  what  those  words  are, 
and  the  omission  deprives  existing  Avords  of  all  meaning,  but  that 
a  casus  nrr.issvs  cannot  be  created  or  produced,  and  that  words 
not  necessarily  implied  are  not  to  be  introduced  merely  because 
the  omission  creates  an  absurdity  or  manifest  injustice.  The 
duty  of  the  Courts  is  not  to  confer  jurisdiction  but  to  decide 
whether  jurisdiction  has  been  conferred.  I  have  not  referred  to 
Queen-Empress  v.  Mavgal  T>h  Chotid  (^),  as  it  does  not  appear  to 
me  to  take  the  case  further  than  the  authorities  above  cited. 

The  question  for  decision  resolves  itself  into  ihis,  do  the  words 
"  to  try  all  such  cases  "  et  seq  above  quoted,  necessarily  imply  any 
definite  local  area  within  the  terms  of  Section  14  of  the  Code,  or 
is  the  word  "  all  "  limited  to  tl  e  class  of  cases  and  intended 
merely  to  include  offences  punishable  under  local  and  special  Acts 
as  well  as  those  punishable  under  the  Penal  Code  ? 

Even  if  the  word  be  limited  in  the  latter  sense  a  wide  field  of 
speculation  is  opened  up.  Could  a  Commissariat  Officer  insist  on 
a  person,  charged  with  maiming  or  stealing  a  transport  animal 
at  Delhi  or  Umbiilla,  being  tried  by  Mr.  Kennie  at  Rawal- 
pindi ?.  Officials  must  of  course  be  credited  with  the  ability  to 
exercise  discretion  in  such  matters,  but  the  power  confei^red  might 
veiy  possibly  be  abused.  The  absence  of  direct  authoiity  on  the 
subject  of  Notifications  is  probably  due  to  the  fact  that  a  Notifica- 
tion of  this  description,  entirely  omitting  specification  or  definition 
of  the  local  area  has  not  previously  been  published,  but  applying 
the  authorities  above  cited,  I  am  unable  to  hold  that  the  Notifica- 
tion conferred  any  territorial  jurisdiction.  Some  local  area 
should  obviously  have  been  specified  and  there  is,  in  my  opinion, 
clearly  a  casus  omissus.  The  omission  can,  in  my  opinion,  be 
supplied  only  by  Notification  and  cannot  be  supplied  by  this  Court. 
It  does  not  deprive  the  Notification  of  meaning.  It  merely  depiives 
it  of  effect. 

For  these  reasons  my  answer  to  the  reference  is  in  tlie 
negative. 

(')  L  /..  11.,  X  Bom.,  258,  203  274. 
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No,  25. 

Before  Mr,  Justice  Clarh,  Chief  Judge,  and  Mr.  Justice  Maude. 

SHKR  MUHAMMAD, -APPELLANT,  j 

-rr  ^Appellate  Side. 

Versus  'j 

THE  EMPEROR  OF  INDIA,— RESPONDENT.  J 

Criminal  Appeal  No.  421  of  1901. 

Conviction  at  one  trial  for  two  offences — Four  years'  rigorous  imprison- 
mentfor  each  offence,  hut  the  sentences  ordered  to  ruin  concnrrenthj — Appeal  — 
Jurisdiction— Appeal  from  such  sentence— Criminal  Procedure  Code,  1898, 
Sections  35,  408. 

Held,  that  whore  the  two  sintonces  had  to  run  cincurx'cntly  there  can 
be  no  aggregation  of  sentences,  and  as  there  was  no  sentence  of  imprison- 
ment for  a  term  exceeding  four  years  the  appeal  lay  to  the  Sessions 
Court. 

Appeal  from  the  order   <f  Lieutenant    A.    J.    O^Brien,   Additional 
District  Magistrate,  Dera  Ismail  Khm,  ditei  SOth  May  1901. 

Madan  Gopal,  for  appellant. 

Government  Advocate,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Maude,  J.— In  thi.s  case  the  appellant  was  convicted  by  the  10th  July  1901. 
Additional  District  Magisti-ate  at  one  trial  of  committing  two 
offences  under  Section  331  of  the  Indian  Penal  Code,  and  for 
each  offence  was  sentenced  to  four  years'  ligorous  impi-isonment, 
the  sentences  to  run  concurrently.  An  appeal  was  preferred  to 
Sessions  Court,  but  the  learned  Sessions  Judge  held  that  under 
Section  35  of  the  Code  of  Criminal  Procedure  there  was  for  the 
purpose  of  appeal  an  aggregate  sentence  of 'eight  years'  imprison- 
ment, and  therefore  under  Section  408,  proviso  (b),  the  appeal  lay 
to  the  High  Court.     The  appeal  was  then  filed  in  this  Court. 

We  are  of  opinion  that  the  view  taken  by  the  learned 
Sessions  Judge  is  erroneous.  The  very  fact  that  the  two  sentences 
run  concurrently  precludes  the  existence  of  aggregate  sentences. 
Section  408  of  the  Code  enacts  that  the  appeal  from  a  sentence  ] 
passed  by  a  Magistrate  specially  empowered  under  Section  30,  lies 
to  the  High  Court  only  if  the  sentence  is  one  of  imprisonment  for 
a  teiTu  exceeding  four  years,  and  in  the  present  case  as  there  is  no  • 

aggregation  of  the  sentences  there  is  no  sentence  of  imprisonment 
for  a  term  exceeding  four  years,  and  therefore  the  appeal  lies  to 
tlie  Sessions  Court.  The  appeal  is  accordingly  returned  to  the 
Sessions  Judge  for  disposal. 
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No.  26. 

Before  Mr.  Justice  Reid. 
I"  MOKAND  LAL,- APPELLANT, 

Appellate  Side.-,  -Versus 

I  THE  EMPEROR  OF  INDIA,— RESPONDENT. 

Criminal  Appeal  No.  422  of  1901. 

,  '  Penal    Code,    Sections   466,    471 — Forgery  —l^smg    as  genwne  a  fo'ged 

document — Fanishinent  both  for  forgi)ig  a  document  and  fur  using  it  us 
genuine. 

Held,  that  the  conviction,  under  Section  471  of  the  Penal  Code,  of  a 
person,  convicted  in  respect  of  the  same  document  under  Sections  \^lj 
cannot  stand.  It  is  immaterial  that  the  latter  conviction  is  under 
Section  109  and  Section  4G6,  not  under  Section  4(>G  alone,  and  an  abettor  of 
forgery  cannot  be  punished  under  both  sections  any  more  thau  the  fux-ger 
can  be  so  punished.  He  may  be  punished  as  if  ho  were  the  forger. 
Qaee n-Eni]press    v.  Umrao  Singh  (')  cited. 

Appeal  fiom    the    order   of     Captain    M.     W.    Douglas,    Vintrict 

Magistrate,  Delhi,  dated  ]4:th  May  1901. 

Harris,  for  appellant. 

Government  Advocate,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :-  — 

3rd  A ugt.  ]90l.  Rkid,  J.— The  facts  established  by   evidence,    which   I  see   no 

reason  to  doubt,  arc  that  the  appellant  in  1896  instituted  a  suit 
for  the  recovery  of  about  Rs.  500,  against  one  Shugand  Chand,  in 
which  Lakku  Mai  was  not  a  witness  ;  that  in  1898  the  appellant 
instituted  a  suit  against  Lakku  Mai  for  the  recovery  of  more  than 
Rs.  800,  and  tiled  a  copy  of  what  purported  to  be  the  evidence  of 
Lakku  Mai,  witness  for  the  defendant,  in  tlie  1896  suit,  and  that 
the  page  of  the  record,  on  which  what  purports  to  be  the 
deposition  of  Lakku  Mai  is  recorded,  is  a  forgeiy,  and  has  been 
substituted  for  the  ox-iginal  page,  which  did  not  contain  a  deposi- 
tion by  Lakku  Mai. 

The  substituted  page  represents  Lakku  Mai  as  having 
deposed,  in  cross-examination,  tliat  lie  had  money  dealings  witli 
tlie  plaintiff  (the  appellant^,  that  he  owed  the  i)laintilf  money,  and 
that  he  had  an  account  kej)t  in  a  single  bahi.  Tlie  object  of  tlie 
foi-gery  is  obvious. 

On  tliesc  facts  I  have  no  hesitation  in  holding  tluit  the 
appellant  fraudulently  used  as  gcimine  a  document,  purporting  to 


(»)  I.L.  B.,  XXllI  All:,  8i. 
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be  a  record  of  a  Court  of  Justice,  which  he  knew  to  be  a  forged 
docamant,  and  thereby  committed  an  offence  punishable  with 
rigorous  imprisonment  for  seven  years  and  fine  under  Section  471 
of  the  Penal  Code.  The  appellant  kncAv  that  Lakku  Mai  was  not 
a  witness  in  the  previous  suit. 

He  has,  however,  been  sentenced  under  Section  466  and  Section 
109  of  the  Code  to  transportation  for  seven  years,  in  addition  to 
ti'ansportation  for  an  equal  term  imposed  under  Section  47 1 . 

Although  the  approver,  Abdul  Ghafur,  made  certain  state- 
ments, which  I  cannot  accept  as  true,  his  evidence  may,  in  my 
opinion  be  accepted  in  so  far  as  it  is  coi-roborated  and  it  is,  in  my 
opinion,  amply  corroborated  in  respect  of  the  fact  that  the  forgery 
was  committed  with  the  knowledge  and  consent,  and  at  the  request 
of  the  app3llant.  The  conviction  underSection  466  and  Section  lU9 
isthex'ofore  justified,  if  standing  by  itself,  but  that  conviction  and 
the  conviction  under  Section  471  cannot  both  stand. 

In  a  recent  ruling  -of  the  Allahabad  Court,  Queen- Empress 
v.  Umrao  Lai  (^),  Aikman,  J.,  remarked  "  Section  471  provides 
"  that  whoever  fraudulently  or  dishonestly  uses  any  document  as 
"  genuine,  knowing  or  having  reason  to  believe  it  to  be  forged, 
"  shall  be  punished  in  the  same  manner  as  if  he  had  forged  such 
"  document.  The  concluding  words  of  this  section  lead  me  to 
"  beheve  that  it  is  directed  against  some  person  other  than 
'*  a  pex-son  proved  to  bo  the  actual  forger.  The  section 
"  is  useful  as  an  alternative  charge  when  it  is  not  certain 
"  whether  the  accused  person  is  himself  the  forger  of  a  document 
"  or  has  merely  used  it  as  genuine.  But  I  cannot  recall  a  case  in 
"  which  a  forger  has  been  punished  both  for    forging  a  document 

"  and  for  using  it  as  genuine For  the  reasons  set  forth 

*'  above  I  am  of  opinion   that   the   conviction   under   Section  471 
"  should  not  stand." 

I  concur  in  this  exposition  of  the  law,  which  applies  to  the 
present  case.  A  conviction,  under  Section  471,  of  a  person 
convicted  in  respect  of  the  same  document  under  Section  466  and 
Section  109  cannot  stand.  It  is  immaterial  that  the  latter  convic- 
tion is  under  Section  466  and  Section  109,  not  under  Section  466 
alone,  and  an  abettor  of  forgery  cannot  be  punished  under  both 
sections  any  more  than  the  forger  can  be  so  punished.  He  may  be 
punished  as  if  he  were  the  forger. 


(1)  I.  L.  R.,  XXIII  AIL,  84 
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I  set  aside  the  conviction  and  sentence  under  Section  471  of 
the  Penal  Code. 

The  offence  committed  is  very  serious,  and  the  object  was  to 
fraudulently  obtain  a  considerable  sum  of  money  from  Lakku  Mai, 
but  this  appears  to  be  the  first  offence  committed  by  the  appellant, 
and  the  maximum  sentence  provided  by  the  section  is,  in  my 
opinion,  uncalled  for,  while  fine  appeal's  appropriate  as  part  of  the 
sentence. 

I  reduce  the  sentence  passed  under  Section  466  and  Section  109 
to  rigoi'ous  imprisonment  for  five  years,  including  solitary  confine- 
ment for  three  months,  and  a  fine  of  Rs.  200,  or,  in  default,  to 
rigorous  imprisonment  for  a  further  term  of  one  year.  To  this 
extent  the  appeal  is  allowed. 

No  27. 

Before  Mr.  Justice  Reid. 

r  SALAR  BAKHSH,— APPELLANT, 

Appellatb  Side.  }  Versus 

(  THE  EMPEROR,-RESPONDENT. 

Criminal  Appeal  No.  387  of  1901. 

TrannportatioH  instead  of  impiisonment,  in  what  cases  awanl'tble  —  P^nal 
Code,  Section  59. 

'Jhe  District  Magistrate,  having  convicted  the  prisoner  for  offoucoa 
under  Sections  37G  and  3GG  of  the  Penal  Code,  sentenced  iiim  to  rigorous 
imprisonment  for  seven  and  three  years  and  converted  the  two  sentences 
into  one  of  transportation  for  ten  years  under  Section  59  of  the  Penal  Code, 

HeUi,  that  the  general  sentence  of  transportation  was  illegal.  To  bring 
Section  59  of  the  Penal  Code  into  operation  the  punishment  a.varded  in 
each  offence  alone  must  be  not  less  than  seven  years'  imprisonment. 

Queen  V.  Shomulluh  ('),  Queen  v.  (Jour  Chiindci'  Roy  (-),  and  The 
Crown  V.  Sunda  (^)  cited. 

Appeal  from  the  order  of  Captain  M.  W.  Douglas,  District  Magistrate, 
Delhi,  dated  Srd  May  1901. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

3rd  Augt.  1901.  Reid,    J. — The    record   contains   ample   evidence    that    the 

appellant  abducted  a  girl  aged  about   nine   years,     in   order  that] 
she  might  be  forced  to  illicit   intercourse,  and   that  ho  committed] 
on   her    person   the   offence   of   rape.      He   was   arrested  while 
attempting  to  leave  Delhi  with  the  girl,  whom  ho  had  disguised] 


(')  5,  W.  B.,  44,  Cr.  C')  8,  W.  /?.,  2,  Cr. 

(»}  G3,  P.  R.,  186«,  Cr. 
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as  a  boy  ;  a  medical  practitioner  who  examined  the  girl,  deposed 
that  the  offence  of  rape  had  been  committed  on  her ;  and  the 
Chemical  Examiner  detected  semen  and  mammalian  blood  on  the 
girl's  jyj'avia^  which  the  appellant  was  carrying  in  a  bundle 
when  arrested.  The  Magistiate  has  not  recorded  reasons  for 
charging  the  appellant  under  Section  H68  of  the  Penal  Code 
instead  of  Section  366,  which  is  obviously  the  appropnate  section 
where  a  girl,  not  at  the  time  in  charge  of  any  one,  but  in  the 
street  with  giils  of  her  own  rge,  has  been  abducted  with  the 
intention  and  object  found  to  have  existed  in  this  case.  Sec- 
tion o63  has  not  even  the  advantage  of  enabling  the  Court  to  pats 
a  sentence  more  severe  than  could  be  passed  under  Section  366. 

I  maintain  the  conviction  under  Section  '376  of  the  Code, 
and  I  set  aside  the  conviction  under  Section  363,  and  convict  the 
appellant  of  an  offence  punishable  under  Section  366  of  the  Code. 
I  also  maintain  the  sentences  of  rigorous  imprisonment  for  seven 
years  and  three  yeai  s,  which  are  by  no  means  excessive,  having 
regard  to  the  brutality  and  seiious  nature  of  the  offences  com- 
mitted, but  the  order  under  Section  59  of  the  Code,  converting 
those  sentences  into  one  sentence  of  transportation  for  ten  yeai\s 
cannot  stand.  Queen  v.  Sh-  nanVnh  C^)  and  Queen  v.  Go»r 
Chiinder  Boy  (*)  are  authority  for  this  interpretation  of  the  law 
laid  down  in  Section  59,  which  was  also  adopted  in  The  Croun  v. 
Snnda  (^),  Section  59  applies  only  to  a  sentence  of  impi-isonment 
for  seven  years  or  upwards,  and  does  not  apply  to  a  cumulative 
sentence  in  lieu  of  two  sentences  of  which  one  is  for  a  term  less 
than  seven  years. 

I  set  aside  the  order  under  Section  59  of  the  Penal  Code. 

Except  as  above  specified  the  appeal  is  dismissed. 


No.  28. 

Bffore  Mr.  Justice  Reid. 
WAS  AY  A, -PETITIONER, 

Versus 

THE  EMPEROR— RESPONDENT, 

Criminal  Revision  No.  734  of  1901. 

Security  for  good  htliaviour— Amount  of  security— Consideration  in 
fixing— Criminal  Procedure  Code,  1898,  Section  118. 

ThR  petitioner  was  committed  to  jail  in  default  of  furnishing  his  bond 
in  Rs.  500,  with  two  sureties  who  should  be  respectable  landowners,  to  be 
of  good  behaviour  for  three  years. 

(•)  5,  W.  R,  44,  Cr.  (»)  8,  W.  R,  2,  c7.  ' 

(3)  d3,  P.  R.,  1866,  Cr. 
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Beld,  that  in  fixing  the  amdunt  of  security  the  station  of  life  of  the 
person  concerned  should  be  cont-iderecl,  and  a  fair  chance  of  complying 
with  the  required  ccjiii'iticns  afforded,  and  that  such  a  condition  as  that  the 
sureties  should  he  respectable  landowners  is  obvinnsly  opposed  to  jnstice. 
The  object  of  Chapter  VIII  of  the  Code  of  Criminal  Procedure  is  not  to 
fill  the  jails  with  persons  against  whom  convictions  of  offences  punishable 
under  the  Penal  Code  cannot  be  obtained  bnt  to  ensure  good  conduct  out 
of  jail. 

Qveen-Empre^s  V.   Razii   Ali  ('),  Quccn-Eirqress   v.   Rama    {^)  and    The 
Etnprffis  V.  Dedar  Sircar  (^)  cited.* 
f'etilimi  f<jr  retisun  of  the  order  of  Captain  D.  S.  Foor'Slrnngtvayf, 

Ihstiict  Magistrate,  Ihizaffotgarh  Distnct,   dated    22nd  Af.ril 

1901. 

'i'lie  judgment  of  the  learned  Judge  was  as  follows : — 

Srd  Aitgt.  1901.  Ui:id,  J. — The  petitioner  was  committed  to  jail  in  default   of 

furnishing  his  hond  in  Rs.  500,  with  "  two  sureties  who  shall 
"be  respectable  landowners,  to  be  of  good  beliaviour  for  three 
"  years." 

The  object  of  Chapter  VIII  of  the  Code  of  Criminal  Proced- 
ure is  not  to  fill  the  jails  svith  persons  against  whom  convictions 
of  offences  punishable  under  the  Penal  Code  cannot  be  obtained, 
but  to  ensure  good  conduct  out  of  jail. 

In  Queen-Empress Y.  Raza  Ali{^),  Queen- Emprt-ssY.  Ttamn  ['^), 
and  The  Empress  v.  Dedar  Sircar  (»),  the  following  remarks, 
which  appear  at  page  xlvii  of  the  Appendix  to  IV  Mini ,  II.  G.  U., 
are  approved.  "  The  power  given  by  the  section  is  one  that 
"  should  be  exercised  discreetly,  and  in  fixing  the  amount  of 
"  security  the  Magistrate  should  consider  the  station  of  life  of  the 
"  person  concerned  and  should  not  go  beyond  a  sum  for  which  there 
"  is  a  fair  probability  of  his  being  able  to  find  security.  The  im- 
"  prisonment,  it  must  be  remembered,  is  provided  as  a  protection  to 
"  society  against  the  perpetration  of  crime  by  the  individual,  and 
"  not  as  a  punishment  for  a  crime  committed,  and,  being  made  con- 
"  ditional  on  default  of  finding  security,  it  is  only  reasonable  and 
"  just  that  the  individual  should  be  afforded  a  fair  chance  at  least 
"  of  complying  with  the  required  condition  of  security." 

The  condition  that  the  sureties  shall  bo  respectable  land- 
owners is  obviously  opposed  to  the  ppiiit  of  the  passage  quoted 
above.  It  is  quite  possible  that  a  I'cspcetable  member  of  society 
may  be  unable  to  induce  two  landownei  s,  on  whose  respectability 

(>)  I.  L.  R.,  XXIH  All.,  80,      •  ScG  also     17,  P.  R.,  1000,  Or.  Ed.,  P.  R. 
(«)   /.  L.  R.,  XVI  Bom.,  372.  24,  P.  R.,  IPOO,  Cr. 

(»)  /.  L.  R.,  11  Calc,  384.  30,  P.  R.,  1800,  Cr. 
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tlao  Magistrate  rjsarvos  to  liim^elf  the  power  to  decide,  to  stand 
security  for  liim,  and  the  result  would  be  confinement  in  jaii. 
Men  harassed  under  the  provisions  of  Chapter  VIII  of  the  Code 
are  in  many  instances  driven  to  crime. 

Tlie  sura  fixed  appears  to  be  excessive. 

I  amend  the  order  by  substituting  Rs.  200  for  Rs.  500  and 
by  eliminating  the  words  "  who  shall  be  respectable  landowners." 

No.  29. 

Before  Mr,  Justice  Reid. 
HASSAN  alias  KAHN,— PETITIONER, 

Versus  "  ^Revision  Side. 

THE  EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  733  of  1901. 

Confession — Confession  of  co-accused — Joint  trial— Evidence  Act,  1872, 
Section  30. 

Held,  that  a  prisoner  who  had  escaped  from  custody  daring  trial,  bub 
before  cliarge,  and  has  been  tried  separately  after  re-arrest,  cannot  be,  said 
to  Iiavc  been  tried  jointly  with  one  whose  trial,  from  a  stage  prior  to  the 
charge,  was  separate,  by  reason  of  the  escape  from  custody,  and  that  the 
confession  of  the  co-acuusoJ,  who  was  first  tried,  was  inadmissible  against 
the  prisoner,  the  trial  not  having  been  joint. 

Petition  for  revision  of  the  order  of  Maulvi  Inam  AU,  Sessions  Judges 
Sialkot  Division,  dated  27th  May  1901, 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Reid,  J.  —  Salihon,  whose  confession  has  been  admitted  in  Zrd  August  1901. 
evidence  against  the  petitioner  and  has  been  relied  on  by  the  lower 
Appellate  Court,  was  not  tried  jointly  with  the  petitioner.  Both 
were  sent  up  for  trial  together  and  appear  to  have  been  in  the  dock 
together,  but,  before  charges  were  framed,  the  petitioner  escaped 
from  custody,  and  was  not  I'e-arrested  until  long  after  the  trial 
of  Salihon  had  terminated. 

The  prisoners  had  not  been  called  on  to  plead  when  the  peti- 
tioner escaped.  It  has  been  held  that  a  prisoner,  who  pleads 
guilty  and  is  thereupon  convicted  and  sentenced,  cannot  be  said 
to  bo  tried  jointly  with  prisoners  who  plead  not  guilty,  though  all 
were  committed  on  one  charge  ;  and,  whatever  doubt  may  exist  as 
to  the  coiTectness  of  that  decision,  tliei'e  can,  in  my  opinion,  be  no 
doubt  that  a  prisoner  who  has  escaped  from  custody  during  trial 
and  before  charge  and  has  been  tried  separately,  after  re-arrest, 
cannot  'be  said  to  have  been  tried  jointly  with  one  whose  trial,  from 
a  stage  prior  to  the  charge,  was  separate,  by  reason  of  the  escape 
from  custody  of  the  co-accused. 
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Salihon  was  charged  on  the  I9th  July  1898,  and  the  peti- 
tioner was  charged  on  the  27th  April  1901.  The  fact  that  the 
witnesses  who  had  been  examined  for  the  prosecution  before  the 
petitioner's  escaj)e  were  not  re-examined  in  chief  does  not,  in  my 
opinion,  affect  the  question 

The  trial  not  having  been  joint,  the  confession  of  Salihon  is 
inadmissible  against  the  petitioner.  I  set  aside  the  order  of  the 
lower  Appellate  Court,  and  I  order  that  the  appeal  be  re-tried  ex- 
cluding the  confession  of  Salihon  from  consideration. 

Application  allowed. 


No.  SO. 

Before  Mr.  Justice  Reid. 
f  SOBHA  SINGH,- PETITIONER, 

Eevision  Side.  «j  Versus 

V.  LAL  CHAND,— RESPONDENT. 

Criminal  Revision  No.  6id  of  1901. 
Criminal.  Procedure  Code,  1898,  Section  195,  clause  7  (iiJ—Sanction  to 
prosecute— Subordination  of  Courts— Fower  of  Bidrict  Magistrate  to  revole 
sanction  granted  hy  Magistrate  of  the  ]st  class -Coi^tradictory  statements 
made  before  two  different  Covrts  not  subordinate  to  each  other — Potter  to  give 
sanction — Penal  Code,  Section  193. 

HeZrf,  that  for  tLe  purposes  of  Section  195,  Ciiminal  Procedure  Code 
a  Mafjistrate  of  the  1st  class  is  subordinate  to  the'  District  Magistrate,  who 
lias  jurisdiction  to  revoke  a  sanction  granted  by  a  1st  class  Magistrate. 

Held  also,  that  wliere  the  accused  made   contradictory   statements  in 
•     the  Courts  of  a  1st  cla?s  Magistrate   and  of  an   Honorary   Magistrate,   the 
sanction   granted   by   the   former   waa   unauthorised  as   the   Court  of  the 
latter  was  not  subordinate  to  his  Court. 

S(mble, — The  Court  competent  to  grant  sanction  under  such  circum- 
elnnccs  is  the  Court  to  which  both  the  Courts  in  which  the  contradictory 
statements  were  made  are  subordinate. 

Waryam  v.  Amir  and  others  {')  explained,  and  Phina  Singh  v.  The 
Ernprefs  (*)  folloTTod. 

PctilioT)  for  retisionof  the  order  of  E.  A.  Estcoint,  Esquire,  District 
Magistrate,  liaicalpindi,  dated  9th  March  3  901. 
Sukh  Dial,  for  petitioner. 
Ishwar  Das,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
15th  Avfft.  1901.  Reid,  J. — I  see  no  reason  for  intoi-fcrenco. 

Waryam  v.  Amir  and  ethers  {^)    cited  for   the   petitioner  is 
not  applicable  to  the  new  Code  of  Criminal  Procedure. 


(')  10,  P.  R.,  1894,  Cr.  («)  25,  P.  Z?.,  1889,  Cr. 
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Act  V  of  1898,  Section  195  (7)  (a)  of  which  provides  that,  whei-e 
appeals  lie  to  more  than  one  Court,  the  Appellate  Court  of  inferior 
jurisdiction  shall  bo  the  Court  to  which  such  Court  shall  be  deemed 
to  be  subordinate.  The  amendment  has  terminated  the  conflict 
whicli  previously  existed  as  to  the  meaning  of  the  words  in 
Section  195  "  the  Court  to  which  appeals  from  the  former  Court 
"  ordinarily  lie." 

Under  Section  406  of  the  Code  appeals  from  orders  under 
Section  118,  passed  by  Magistrates  of  the  1st  class,  lie  to  the 
District  Magistrate,  and  a  Magistrate  of  the  lat  class  is  therefore, 
for  the  purposes  of  Section  195,  subordinate  to  the  District 
Magistrate,  who  has  jurisdiction  to  revoke  sanctions  granted 
under  that  section  by  Magistrates  of  the  1st  class. 

The  next  plea  taken  is  that  sanction  should  not  have  been 
reroked. 

Under  Phina  Singh  v.  The  Empress  (}),  the  District  Magistrate 
had  no  alternative  to  revoking  sanction,  although  his  revocation  is 
not  based  on  the  rule  laid  down  in  that  authority,  and  it  is  extremely 
difficult  to  gather  from  his  order  the  meaning  he  intended  to  con- 
vey. Lai  Chand,  respondent,  made  contradictory  statements  in 
the  Courts  of  the  Magistrate  who  granted  sanction  and  of  the 
Honorary  Magistrate  of  Rawalpindi  city,  not  subordinate  to  the 
former  Magistrate.  The  sanction  runs  :  "  It  is  therefore  ordered 
•'  that  Sobha  Singh  be  granted  permission  to  prosecute  Lai  Chand 
"under  Section  193  of  the  Penal  Code,  for  having  made  inconsist- 
"ent  statements."  The  body  of  the  order  granting  sanction 
sets  out  the  application  for  sanction,  which  sets  out  the  statements 
made  by  Lai  Chand,  and  the  dates  on,  and  the  Courts  in,  which 
such  statements  were  made,  and  the  charge  is  not  "in  very  vague 
"  words,"  or  one  which  "  caimot  be  properly  met  by  the  complain- 
"  ant "  as  the  District  Magistrate  holds  ;  but,  in  the  words  of 
Plowden,  S.  J.,  in  the  authority  cited  above,  the  Magistrate  of  the 
1st  class  "  was  not  competent  to  sanction  prosecution  for  and 
"  offence  of  which  (if  committed)  he  could  not  predicate  that  it  had 
"  been  committed  before  himself,  but  could  only  predicate  that  it 
^'  had  been  committed  either  before  himself  or  before  another 
**  Magistrate." 

I  dismiss  the  application. 

The  remedy  of  the  petitioner,  as  pointed  out  by  Plowden, 
S.  J.,  is  to  move  the  Court  to  which  both  the  Courts,  in  wh^'ch  the 
contradictory  statements  were  made,  are  subordinate. 

Application  dismissed. 


(1)  25,  P.  B.,  1889,  Cr. 
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No.  31. 

Before  Mr.  Justice  Robertson. 

MANGAL  SINGH.-PETITIONER, 

Versus 

THE  EMPEROR  OF  INDIA,— RESPONDENT. 

Cxnminal  Revision  No.  351  of  1901. 

Hou.9e-f/Tsj)7Ss  by  ninht — Intention — Charge — False  statement  in  rlmmr 
in  order  to  hide  the  real  ojjence  — Penal  Code,  Sections  457,  498. 

Where  a  charge  is  made  of  an  offence  under  Section  457  with  intent  to 
commit  theft,  and  the  Court  finds  that  sach  statement  was  made  to  hid^ 
the  real  offence  which  was  one  under  Section  498,  it  should  be  very  chary 
of  convicting,  especially  if  the  prosecution  had  not  alleged  an  offence  of 
that  nature  and  the  accused  has  liad  no  fair'chance  of  meeting  such  a 
cbargo. 

Sarwdu  V.  The  Empress  (';,  cited. 

TetlMoi  for  revision  of  ths  order  of  W.  Chevis,    Esquire,   Sessions 
Judge,  Ferozepore  Divin^vi,  datel  lith  March  1901. 

Ki'islien  Singh,  for  petitioner. 

The  judgment  of  the  learned  Judge  was  as  follows : — 

Robertson',  J. — This  case  appears  to  me  to  be  a  very  doubtful 
one  indeed,  and  I  think  that  Courts  should  proceed  very  carefully 
in  such  cases  where  the  complainants  do  not  choose  to  jiut  the 
true  facts  forward.  If  the  charge  really  is  that  an  accused 
committed  an  offence  under  Section  457  with  a  view  to  commit 
an  offence  under  Secticm  497,  it  is  only  fair  to  him  that  the  offence 
with  which  he  is  charged  should  be  fairly  stated  in  order  that  he 
may  meet  it.  But  when  a  charge  is  made  of  an  offence  under 
Section  457  with  a  view  to  commit  theft,  and  the  Court  finds  that 
there  was  no  intention  to  cammit  theft,  the  Courts  should  be  chaiy 
of  convicting  and  punishing  for  an  offence  under  Section  457, 
with  a  view  to  commit  an  offence  under  Section  497  when  the 
prosecution  has  not  alleged  such  an  offence  and  the  accu.sed  has 
had  no  real  chance  of  meeting  such  a  charge.  It  is  not  altogether 
fair  to  an  accused  who  succeeds  in  meeting  a  charge  under 
Section  457  with  a  view  to  commit  theft  to  find  when  he  has  met 
that  charge  that  he  is  confronted  with  a  conviction  on  a  totally 
different  charge  which  he  might  have  met,  and  to  which  ho  might 
be  able  to  make  a  totally  different  and  good  defence.  There  are 
defence.%  to  a  charge  of  committing  an  offence  under  Section  457 
with  a  view  to  commit  adultery  which   could  not   be  set  up  if  the 


QthJune  1901. 


C)  41,  P.  B.  1882,  Or. 
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offence  intended  to  be  committed  is  theft,  and  an  accused  may  be 
materially  prejudiced  by  not  knowing  the  true  nature  of  the 
charo-e  a^-ainst  him.  In  this  case  the  husband  distinctly  states 
that  he  does  not  charge  Mangal  with  an  offence  under  Section  457 
with  a  view  to  commit  adulteiy,  and  the  Courts  are  agreed  that 
no  offence  under  Section  457  with  a  view  to  commit  theft  has 
been  proved.  Following  the  course  pursued  in  the  case  reported 
as  Hariran  v.  The  Empi'ess  ('),  I  reduce  the  sentence  to  the 
iniprlsoum3nt  already  undergone,  and  I  set  aside  the  fine  and 
alternative  imprisonment.     Fine,  if  recovered,  to  be  I'efunded. 

Application  allotced. 


1 


No.  32. 

Before  Mr.  Justice  Chatterji. 

RAUSHAN   KAI  AND  OTHERS,— PETITIONEUS, 

Versus  }  Ketision  Side. 

T H i^J  EMPEROR,—  R ESPON DENT. 

Criminal  Revision  No.  598  of  1901. 

Penal  Code,  Section  406 — Criminal  breach  of  trust  bij  banker — ReJ'u.<(i'  to 
pay  the  nioneij  due  to  ciistumir  on  account  of  lot^fd'  ^iunlained  in  Z)i<.s«;ic.s.-'. 

Thl'i,  tliat  where  tlie  rol.ition  between  the  parties  was  tliat  of  banker 
and  customer, -wbieh  is  iji  lav  that  of  debtor  and  creditor,  tlie  2nonies  due 
to  tlio  c\istomer  were  duo  simply  as  debts,  and  were  fully  at  tbe  disposal 
of  the  banker,  and  the  latter  in  using  them  for  bis  own  puiposcs  commit- 
ted no  breach  of  trust  in  a  criminal  sense. 

Chandu  v.  Chauda  Mai  and  another   ('-). 
Felilionfor  revision  of  tke  orde''  (j  Khan  Abdul  Uluifnr  Khan,  Ses- 
sions Judge,  MooUa^i  Division,  dated  Sth  May  1901. 
Ishwar  Das,  for  petitioners. 
The  judgment  of  the  learned  Judge  was  as  follows  : —  * 

Chatterji,  J.- In  this  case  the  accused,  who  are  shopkeepers  2bth  May  1901 
of  Mooltan,  have  been  charged  with  criminal  breach  of  trust  in 
respect  of  money  deposited  with  them  by  the  complainants,  certain 
Afghans  of  Kandahar,  and  convicted  under  Section  406,  Indian 
Penal  Code,  and  sentenced  to  imprisonment  for  various  terms. 
The  complainants'  case  is  that  they  dealt  with  the  accused  for 
eight  or  ten  years  or  more,  and  that  they  used  to  come  to  India 
in  the  winter  for  jjurposes  of  trade,  and  deposit  the  proceeds  of 
their  trade  transactions  with  the  accused  who  struck  balances  in 
faivour  of  the  complainants  individually  in  their  book  every   year. 


(■;  41,  P.  R.,  1882,  Cr.  (-)  05,  P.  B.,  1885. 


94  CRIMINAL  JUDGMENTS— No.  32.  [  Record 

and  that  tliey  now  refuse  to  pay  the  sums  due  to  complainants 
which  aggregate  over  Rs.  31,000,  pretending  that  thay  are  I'uincd 
and  unable  to  pay  their  debts.  The  finding  of  the  lower  Courts 
is  that  the  sums  paid  into  the  accused's  firm  were  deposits,  and 
were,  therefore,  trust  money,  and  the  first  Court  also  found  that 
the  accused's  allegation  of  having  sustained  losses  in  business  and 
failed  in  consequence  is  false  and  is  not  borne  out  by  their  books. 

The  gist  of  the  offence  is  dishonest  misappropriation  or 
conversion  to  one's  own  use  propei'ty  held  in  trust.  Here  the 
accused  claim  that  the  amount  deposited  Avith  them  was  due  from 
them  as  a  debt,  which  they  admit  being  unable  to  pay.  They 
have,  therefore,  converted  the  money  received  from  complainants 
to  their  own  use,  and  if  they  were  bound,  as  the  lower  Coui'ts 
find,  not  to  do  so,  they  have  acted  dishonestly,  and  they  have 
caused  wrongful  loss  to  complainants,  and  must  have  intended 
that  result.  The  crucial  test  then  is  was  the  sum  due  to  com- 
plainants owed  by  the  accused  as  a  debt,  or  was  it  held  by  them 
as  trust  money  for  complainants  over  which  they  had  no  right 
of  disposition  of  any  kind  ? 

There  is  no  independent  evidence  as  to  the  terms  on  which 
moneys  were  paid  into  accuseds'  shop  from  time  to  time  by  com- 
plainants. We  have  only  the  Wkha  hnlii  of  complainants  and  the 
books  of  the  accused  to  go  by.  The  balances  struck  by  the  accused 
in  complainants'  book  clearly  show  that  the  moneys  were  due 
simply  as  debts.  There  is  nothing  in  the  entries  made  by  the 
complainants  themselves  from  which  a  trust  may  be  inferred,  and 
in  the  absence  of  proof,  no  presumption  can  be  drawn  in  favour 
of  a  trust.  The  circumstances  relied  on  by  the  Sessions  Judge 
do  not  justify  any  such  conclusion,  and  this  is  so  whether  any 
interest  was  chargeable  on  the  moneys  due  to  complainants  or 
not.  Some  bankers  do  not  pay  any  interest  at  all,  though  it  is  an 
ordinary  rule  for  them  in  this  part  of  India  to  allow  a  small 
interest  on  balances  in  favour  of  their  customers.  The  leai-ncd 
Sessions  Judge  holds  that  no  intei-est  was  paid,  and  accepts  the 
complainant  Bazid  Khan's  statement  to  that  effect,  but  I  am 
not  prepared  to  agree  in  this  view  as  the  words  munafa  ziadati 
and  nftado/',  which  appear  in  many  of  the  balances,  are  pi-ob- 
ably  interest  in  disguised  language,  and  are  not  capable  of 
rational  oxjilanation  otherwise.  Bazid  Khan  admitted  the  in- 
clusion of  these  sums  in  tlic  first  Court,  but  did  not  urge  the 
contention  which  he  afterwards  jmt  forward  in  the  Sessions 
Court.  The  expressions  oftadfji  khaua,  az  iva/i  nfiadgi  hai  seem 
to  me  to  indicate  that  the  item  iu  lespect  of   which  they   were  used 
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was  interest.     The  first  Court's  finding  about  them  is   a  somewhat 
halting  one,  and  the  opinion  of  the  commissioner   of  accounts   may 
be  said  to  be  of    tlic  same   nature,    which  appears  to   show  that 
they  are  difficult  to  be  explained  away.     The  accused's  books  may 
not  be  well  kept,   but    that  fact  does  not  show  that  the  interest 
which  's  shown  in  a  separate  book  was   not  charged.     As  I  have 
already  said  the  charging  of  interest  is  not  absolutely  necessaiy  for 
showing  that  the  dealings  were  in  the  nature  of  a  debtor  and  creditor 
account.     The  accused    must  be  held  to  have  acted   as   the   com- 
plainants' bankers,  and  the  relation  between  banker  and  customer 
is  in  Law  that  of   debtor  and    creditor.      Chandu  v.    Chanda    Mai 
and   annther   (^).     The   woi'd   amnnnf,   if  correctly  used  by  com- 
plainants,   would   not   show   a   trust   but   merely  a  deposit.     The 
complainants  were  bound  to  prove  that  the  moneys  they  paid  were 
pure  trust  deposits  whi;'h  the  accused  were  to  keep  intact  just   as 
they  got  them.     The  natural  presumption  is  the  reverse,  and  it  is 
difficult   to   understand    how   the  accused  Avho  were  business  men 
would  agree  to  keep  complainants'   money    on    these   terms.     The 
fact  must  be  satisfactorily  established  by  affirmative  evidence,  but 
there   is  none    besides   the   complainants'  bare    statements.     The 
defendants'  version  appears  to  me  to  be  far  more  probable,  and   is 
supported  by  the  wording   of  the  balances    in    complainants'  book 
written  in  accuseds'  hand. 

A  useful  test,  with  reference  fo  the  complainants'  allegation, 
is  what  Article  of  the  Limitation  Act  would  have  applied  to  the 
case  had  a  civil  suit  for  the  recovery  of  the  money  been  brought  ? 
Clearly  Section  10  would  not  have  been  applicable.  The  com- 
plainants' statements  would  go  to  show  that  an  expi-ess  trust  was 
created  each  time  a  balance  was  struck,  but  no  Civil  Court  would 
have  held  this.  The  proper  Article  would  have  been,  I  think. 
Article  57,  and  thei'e  is  not  sufficient  evidence  even  to  show  that 
Article  60  would  have  governed  the  case,  though  that  would  not 
have  necessarily  created  a  trust  of  the  nature  contended  for  by 
complainants. 

The  result  is  that  I  must  hold  that  complainants  have  failed 
to  prove  their  case,  which,  under  the  circumstances,  was  extremely 
difficult;  that  the  jural  relation  between  the  parties  was  all  along 
that  of  banker  and  customer,  that  is,  of  debtor  and  creditor ;  that 
the  moneys  due  to  complainants  were  due  simply  as  debts,  and 
were  fully  at  the  disposal  of  the  accused,  and  that  the  latter  in 
using  them  for  their  own  purposes  committed  no  breach  of  trust. 
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It  is  doubtless  a  liardcase  for  the  complainants  that  their  hard- 
earned  savings  should  thus  be  lost  to  them,  but  this  cannot  change 
the  nature  of  the  accused's  liability.  It  is  also  possible  that  accused 
have  not  behaved  honestly  towards  their  creditors.  But  no  such 
inference  can  be  drawn  merely  on  the  evidence  taken  in  this  case. 
The  complainants  by  filing  a  bankruptcy  petition  under  the 
Punjab  Laws  Act  may  have  accuseds'  accounts  carefully  overhaul- 
ed, and  get  them  punished  as  well,  if  they  have  commited  acts  of 
dishonesty  or  unfair  dealing.  This  would  be  an  inexpensive  mode 
of  proceeding.  They  can  also  obtain  a  decree  and  proceed  under 
Chapter  XX  of  the  Code  of  Civil  Procedure.  But  they  can- 
not use  the  Criminal  Court  to  get  accused  punished  for  what,  on 
the  face  of  it,  appears  to  be  a  mere  breach  of  a  civil  obligation, 
cognizable  only  in  the  Civil  Court. 

I  accept  the  application,  set  aside  the  convictions  of  the 
accused,  and  direct  their  discharge  from  their  bail. 

x\p].)l\catiou  alloiceii. 

No.  33. 

Before  Mr.  Justice  Eeid  and  Mr.  Jubtice  Cluilterji. 
CHHAJJU— PETITIONER, 

I  THE  EMPEROR.—RESPOXDENT, 

Criminal  Revision  No.  97G  of  1901. 
Criminal  Vrucediu-e  Cod>i,  1898,   Section  3do—Sen1encc  of   iitipri^oi.^neni 
in  lieu   of  wJiipjnng— Power    of  District    Magintnite  to  rcvittc    the  acnlcnce  of 
whipping  pansed  hij  a  1st  clas>i   Magistrate  of  /i/s  district. 

Held,  that  the  words  "  tlio  Court  which  parsed  the  sentence  "  in  Section 
305  cf  the  Code  of  Criminal  Procedure  do  not  mean  the  same  officer  who 
inflicted  the  punishment  of  whipping  originally,  and  that  in  tlie  absence  of 
theofficor  who  passed  the  original  sentence,  the  District  Magistral e  can 
be  held  to  be  "  the  Court  which  passed  the  sentence." 

'Jhf.  Emprem  v.  Chdu  (*),  referred  to. 
Petition  for  rciidon  (f  the    order 'rf  C.  IT.  A I  kins,  Esquire,  District 
ilagistraic,  Lahore,  dated  Ulh  Ncvemlcr  1900. 
The  judgment  of  the  Court  was  delivered  by 
lyth  Angt.  1901.  Chattekji,  J.— In   this    case  the  accused,  who  is  a  cunfirnied 

criminal,  was,  on  15th  March  1899,  convicted  under  Section  380, 
Indian  Penal  Code,  and  sentenced  to  five  years'  ligorous  imprison- 
ment and  twenty  stripe.'if  by  Mr.  Nai^iin  Das,  ]\lagistrnto,  1st 
class,   Lahore,  with  powers  under  Section  50,  Ci-iminal  Pi-occdiire 


C)  10,  P.  R.,  IbSO,  Cr. 


Dec,  1901.  ]  CRIMINAL  JUDGMENTS-No.  33.  97 


Code.  The  Superintendent  of  tlie  Jail  having  reported  that  the 
prisoner  was  not  in  a  fit  state  of  health  to  undergo  whipping,  and 
Mr.  Narain  Das  having  been  transferred,  the  case  was  taken  up 
under  Section  395,  Criminal  Procedure  Code,  by  the  Magistrate  of 
the  district,  who  commuted  the  sentence  to  one  of  rigorons  imprison- 
mont  for  one  year. 

The  accused  has  applied  for  revision  of  this  order,  and  for 
remission  of  the  additional  sentence.  The  first  question  for  con- 
sideration is  whether  the  District  Magistrate  was  competent  to  re- 
vise the  sentence,  or  in  other  words,  whether  he  was  the  Court  that 
passed  the  original  sentence  Avithin  the  meaning  of  Section  .395    (1). 

In  the  Emprcsit  v.  Chelu  (*)  it  was  ruled  that  the  "  only  Court 
"  which  can  act  when  a  sentence  of  whipping  cannot  be  canied  out 
"  *  *  *  is  the  Coi^rt  which  passed  the  sentence."  In  that  case 
it  was  the  District  Magistrate  who  passed  the  sentence  of  whip- 
ping, and  it  was  ho  who  subsequently  revised  it.  The  difficulty  in 
the  present  case  did  not  then  arise. 

AVe  agree  with  the  learned  Judge,  who  decided  the  above 
case,  that  the  jurisdiction  of  the  Court  that  passed  the  sentence  of 
whipping  to  revise  it  is  not  taken  away  by  the  mere  fact  that 
there  was  an  appeal,  unless  the  sentence  itself  has  been  set  aside 
by  the  Appellate  Court.  We,  however,  do  not  think  that  it  was 
intended  to  be  laid  down  in  the  judgment  that  the  words  "the 
"  Court  which  passed  the  sentence  "  means  the  same  officer  who  in- 
flicted the  panishment  of  whipping  originally. 

U  pon  a  careful  consideration  of  the  language  of  the  entire 
section,  we  are  of  opinion  that  the  words  are  not  used  in  this  sense. 
Had  it  been  so,  the  impersonal  woi-d  "  Court  "  would  not  have  been 
employed,  but  some  other,  denoting  the  person  who  imposed  the 
sentence,  such  as  "  Magistrate  "  or  "  Officer."  The  word  Court 
.has  reference  to  the  scheme  of  Chapter  II  of  the  Code,  find  the 
whole  expression  to  the  class  of  Court  among  those  mentioned  in 
that  chapter,  to  which  the  Court  sentencing  the  accused  belonged, 
or  to  the  Court  which  discharges  the  same  functions  territorially, 
or  otherwise,  as  that  Court.  Any  construction  restricting  the 
sense  of  the  expression  to  the  officer  who  originally  tried  and  sen- 
tenced the  accused  would  make  the  section  unworkable.  For, 
if  the  officer  is  dead,  or  has  left  the  service,  or  is  no  longer  in  the 
district,  the  sentence  cannot  be  revised,  and  as  it  cannot  be  carried 
out,  the  result  is  that  the  accused  escapes  it  altogether.  It 
cannot   be   the   intention   of  the  legislature   that   the   revision  of 
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sentences  of  whipping  should  be  left  to  the  accident  of  the  punishing 
Magistrates  being  still  attached  to  the  district  in  the  same 
capacity  at  the  time  of  revision,  and  that  a  criminal  so  sentenced 
should  undergo  a  commuted  sentence,  or  wholly  escape  such 
punishment,  according  as  such  Magistrate  was,  or  was  not,  so  em- 
ployed when  the  time  for  revision  came.  Such  a  construction 
would  be  absurd,  and  is  not  necessitated  by  the  language  of  the 
section. 

The  second  sub-section  of  Section  3l)5  appears  also  to  indicate 
the  same  thing.  The  words  used  are  "  any  Court,"  which  aro 
pei'haps  inconsistent  with  the  supposition  that  only  one  Court  was 
meant  to  be  referred  to  in  the  expression  used  in  the  preceding 
sub-section.  If  that  had  been  intended,  the  word  preferably  used 
would  have  been  "  such  "  instead  of  "  any."  Similarly,  the  last 
clause  of  the  sub- section  seems  to  postulate  the  possibility  of  the 
powers  of  the  original  Court  and  the  revising  Court  being  differ- 
ent. The  new  sentence  is  evidently  limited  by  the  powers  of  the 
Coui't  revising  the  former  sentence  of  whipping.  Suppose  a  Sub- 
Divisional  Magistrate,  with  first  class  powers,  inflicts  a  sentence  of 
four  months'  imprisonment  and  whipping,  and  the  latter  sentence 
cannot  be  carried  o\it  owing  to  the  physical  unfitness  of  the  prison- 
er, the  successor  of  the  Magistrate,  if  he  happens  to  be  a  second 
class  Magistrate,  cannot  pass  a  sentence  of  more  than  two  months' 
imprisonment.  Doubtless  the  clause  also  j^'ovides  generally  that 
the  provision  as  to  commutation  of  the  sentence  of  whipping,  in  the 
fii'st  sub-section,  is  not  to  be  construed  as  enlarging  the  powers  of 
the  revising  Court,  as  to  infliction  of  punishment. 

We  further  hold  that,  in  the  absence  of  the  officer  who  passed 
the  original  sentence,  the  Distinct  Magistrate  can  bo  held  to  be 
"  the  Court  which  passed  the  sentence."  We  do  not  know  if 
thei"e  was,  at  the  time  of  the  commutation  in  this  case,  another 
Court  which  could  be  said  to  be  Mr.  Narain  Das'  successor,  but 
the  District  Magistrate  had  jurisdiction  generally  over  the  whole 
district,  and  had  all  the  powers  possessed  by  the  former,  and  he 
can,  therefore,  be  said  to  legally  I'cprescnt  "  the  Court  which 
"  passed  the  sentence  "  under  the  circumstances. 

The  accused  is  an  old  convict,  and  we  sec  no  reason,  therefore, 
to  interfere  with  the  amount  of  imprisonment  inflicted  in  lieu  of 
the  whipping. 

The  application  is  accordingly  I'ejectod. 

Application  dismissed. 
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for  payment  of  rent  —■Abandonment  by  minor — Forfeiture  of  rights. 
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ALLUVION  AND  DILUVION. 

Occupancy  rights — Allnvion  and  diluvim — Pights  of  occupancy  tpnants 
in  submerged  land  on  re-njpearancc —  Custom. 

See  Occupancy  Piyhts,  No.  6. 

F. 
FORFEITURE  OF  RIGHTS  OF  OCCUPANCY. 
See  Punjab  Tenancy  Act,  Section  38. 

J. 
JURISDICTION  OF  REVENUE  COURT. 

Jurisdiction- Jurisdiction  of  Revenue  Courts  to  re-opien  matters  decided 
bn  a  competent  Civil  Court.- Held,  that  the  Revenue  Courts  are  not 
competent  to  go  behind  the  decision  of  Civil  Courts  and  re-open  matters 
already  decided  by  competent  judicial  authority,  or.  where  the  claim 
is  based  on  a  Civil  Court's  deci^ee  to  enter  on  enquiries  whicli  sub- 
stantially involve  the  issue  as  to  whether  that  decree  has  been  rightly 
criven  or  not.  The  Revenue  Courts  should  always  accept  such  a  decree 
and  act  upon  it.     Gurdas  and  another  n  Hassan  13 
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L. 

LAMBARDAR. 

/.anihardar— Succession  to  post  of  lamhardar — Rival  clnims  i>f  the 
deceised  lamhardar's  paternal  grandfather^ s  descendants  in  the  male  line, 
whose  ancentors  had  never  held  the  post — "  Frimogeniture  " — Rules  wder 
Punjab  L<tnd  Revenue  Act,  1887 — Rule  No.  179  (^).  — Ina  case  where 
tlie  claimants  to  succeed  to  the  office  of  lambardar  were  the  two 
descendants  in  the  male  line  of  the  paternal  grandfather  of  the  last 
incumbent,  the  Collector  appointed  the  petitioner  as  he  belonged  to  the 
elder  branch  of  the  family,  but  the  Commissioner  on  appeal  reversed 
tlie  order  of  the  Collector,  on  the  ground  that  the  rule  of  piimogeniture 
was  not  applicable  to  the  parties,  and  appointed  the  present  respondent 
on  the  ground  that  he  was  the  representative  of  the  line  which  had 
never  left  the  village,  whereas  the  father  of  the  petitioner  was  absent 
for  more  than  twelve  years.  Held,  that  tlie  petitioner  should  not  be 
prejudiced  by  the  temporary  absence  of  his  father  from  the  village, 
and  that  in  doubtful  cases  it  is  more  expedient  to  favour  the  senior 
branch  as  it  is  more  in  accordance  with  the  stress  laid  by  the  present 
rules  on  the  rule  of  primogeniture.     Yadu  v  Dani 

LAND  REVENUE  ACT. 

See  Punjab  Land  Revenue  Act. 

LANDLORD  AND  TENANT, 

\.  Suit  for  produce  of  land — Rival  mortgagees  alleging  possession — 
Land  occufied  without  the  consent  of  the  landlord. 

See  Punjab  Tinancy  Act,  Section  14. 
2.  Landlord  and  tenant — Share  of — In\iSin\iQX  extracted  from  tenants 
holding.— Hehi,  th&t  in  the  case  of  hutai  paying  land  Jcunhir  dugout 
by  an  occupancy  tenant  should  be  shared  between  the  landlord  and  te- 
nant in  the  same  proportion  as  the  crop  is  shared.  Ghclam  Hossain  v. 
Aziz    Bakhsii  

LIMITATION. 

Limitation — Reference  under  Section  84  (8)  of  the  Tenancy  Act,  1887 
— Plaintiff^s  estate  under  Oonrl  of  Wards — ddayin  mnking  apfdic'iti„n 
—  Wa7it  of  leisure  on  account  of  plug iie — Reriiiou  —  Material  irregular- 
itij — Occupaicg  tight — Mortgage  if — Death  of  occtjpafcy  tewmt  with- 
out heirs — Right  if  mrrtgagee  as  against  landloid. — In  a  suit  by  the 
landlords  wlio  were  minors,  under  the  Court  of  Wards,  to  dispossess  the 
mortgagees  on  the  ground  that  the  occupancy  right  had  become  ex- 
tinguished by  the  death  of  the  occupancy  tenant  (mortgagor)  without 
lieirs,  the  first  Court  (Assistant  Collector)  dismissed  the  case  as  time- 
barred,  on  the  ground  that  the  limitation  began  to  run  from  the  date  of 
the  transfer,  which  was  more  than  six  yeais  before  the  date  of  suit. 
No  appeal  was  preferred  from  that  order.  Subsequently  the  Collec- 
tor was  nsked  to  move  the  Financial  Commissioner  under  clause  (3) 
of  Section  8  A  of  the  Tenancy  Act  to  revise  the  order  of  the  Assistant 
Collector,    and  he  submitted  the  case  to  tlio  Financial  Commissioner,  The 
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LIMITATION— cowc/^;. 

defendants  objected  that  the  Financial  Commissioner  ought  not  to  inter- 
fere, as  the  plaintiffs  had  not  availed  themselves  of  the  right  of  appeal, 
and  that  the  reference  was  not  made  until  nine  months  after  the  case 
had  been  decided  by  the  first  Conrt,  and  that  there  was  no  material 
irregularity. —7f<'W,  that  the  excuse  of  want  of  leisure  on  the  part  of  a 
public  officer  (which  could  not  bo  accepted  in  the  CMse  of  a  private 
person)  administering  the  affairs  of  minors  at  a  time  when  plague  was 
])revalent  in  his  district  shonld  be  accepted  as  a  sufficient  cause  for 
the  delay.  —Held,  ahn,  that  the  application  of  a  rule  of  limitation  which 
in  fact  does  not  apply  to  the  case  at  all  amounts  to  a  material  irre- 
gularity.— Held,  farther,  that  the  plaintiffs  were  entitled  to  a  decree  as 
the  interest  of  the  mortgagee  could  be  no  greater  or  last  longer  than 
that  of  the  mortgagor,  and  that  the  mortgagor's  interest  having  come 
wholly  to  an  end  by  reason  of  his  death  without  heirs  the  mortgagee's 
interest  ceased  with  it  even  if  the  mortgage  was  made  with  the  land- 
lord's knowledge.     Narindar  Singh  I'.  Lkhna  Singh         ...          

M. 

MUTATION  OF  NAMES'. 

See  Pun/ah  Land  lievenno  Ael,   18S7,  Section   37. 

0. 

OCCUPANCY  RIGHTS. 

1.  Ahando?iment  of— 

See   Ptinjnh    Tenancy  Act,  Section  38.  • 

2.  Transfer  of  rigid  of  occupanci/ under  Section  o   (\)  {r.)~^feafl(7'e 
of  fixing   value  hy  the    Revenue    Officer. 

See   I'ufxjnh    Tenancy   Act,  Section  53,  No  2. 

3.  Occupancy  rights,  sale  rf,  hy  uidow  —  Subsequent  birth  of  a  son  of 
the  deceased  occu2mncy  teriant — Itifjht  of  landlord  to  mu.id  the  sale  and 
for  possession — Punjab  Tenancy  A't,  lb87.  Sections  59  and  60. — In  a 
suit  by  a  landlord  to  cancel  a  sale  of  occupancy  rights  by  a  widow 
who  was  pregnant  at  the  time  of  the  said  sale,  and  who  had  given  bii'th 
to  a  posthumous  son,  seven  months  after  her  husband's  death  ;  held,  that 
when  a  postliumous  son  is  born  to  a  deceased  occupancy  tenant  his 
male  lineal  descendants  fail  temporarily  only;  and  the  -widow's  right 
endures  only  so  long  as  that  failure  occurs,  and  that  a  son  of  the  de- 
ceased occupancy  tenant  being  now  in  existence,  the  landlord  was 
not   entitled    to  possession.     Hanwanta  v.   Chodth  Mal 

4.  Mortgage  of— Death  of  occupancy  tenant  without  heirs— Right  ff 
mortgagee  as  a^jainst  landlord.— Held,  that  as  the  interest  of  the  mort- 
gagee could  be  no  greater  or  last  longer  than  that  of  the  mortga^-or, 
and  that  tlie  mortgagor's  interest  having  come  wholly  to  an  end  by 
reason  of  his  death  without  heirs,  the  mortgagee's  interest  ceased  with 
it  even   if    the   mortgage  was  made   with   the  landlord's   knowledge. 

NAKlNDAlt  SlNGJl    V.   LeHNA  SiNGH      ... 


»iH 
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OCCUPANCY  mGETS-contd. 

5.  Occupancy  rights — Unauthorised  alienation — Acquiescence  — Pun- 
jab  Tenancy  Act,  1887,  Sections  53  and  56.— The  Full  Bench  rulinpr  of 
the  Chief  Court  in  t^hanhar  Das  and  others  v.  Sher  Zavinn  (56,  P.  J?., 
1900),  alters  the  law  laid  down  by  the  same  authority  in  Xe7i5?«  v. 
Ganpat  and  Kaka  (llo,  P.  P.,  1890),  so  that  a  i-egistered  mortgaged  deed 
does  not  now  necessarily  have  priority  over  an  unregistered  mortgage 
deed  relating  to  the  same  property.  Decisions  pessed  under  the  law 
before  this  alteration  was  made  mast  be  construed  according  to  the 
law  in  force  at  the  time.  The  mortgagee  of  an  occupancy  tenant 
who  had  gained  priority  over  other  mortgagee  of  the  same  tenant  in 
the  former  state  of  the  law  having  sold  his  right  to  the  other  mort- 
gagees, it  was  held  that,  though  the  lanlords  were  entitled  to  have 
the  sale  declai-ed  void,  the  priority  acquired  by  the  vendor  was 
acquired  as  against  the  tenant  and  the  other  mortgagees  only,  and  did 
not  give  the  landlords  any  right  which  they  would  not  otherwise 
have  had,  as  they  had  acquiesced  in  the  mortgages,  they  were  not 
entitled   to   possession.     Ibrahim  v.  Nathu 

6.  Occupancy  rights — Alluvion  and  diluvion — Bights  of  occupancy 
tenant  in  submerged  land  on  re-appearance  —  Custom. — Held,  that  the 
general  rule  in  the  Punjab  is  that  an  occupancy  tenant  does  not  lose 
his  right  by  reason  of  the  land  of  his  holding  being  submerged.  A 
custom  to  the  contrary  may  be  proved,  but  such  a  custom  being 
plainly  inequitable  veiy  strict  proof  of  its  e.\'istencc  should  be  requii^ed 
before  it  is  acted  upon, 

Sahib  Baiy.  Khair  Shah  (19,  P.  P.,  1876),  Bakhtaicar  v.  Sultan 
Ahmad  (83,  P.  P.,  1876),  Butta  v.  Mai  Singh  (122,  P.  P.,  1876),  Sultan 
Khan  V.  Syad  Muhammad  Shah  (59,  P.  P.,  1877),  Lai  Shah  v,  Knrim 
Bakhsh  (96,  P.  P.,  1879),  Murid  v.  Musmmmat  Bam  Devi  (127,  P.  P., 
1879),  and  Baja  and  another  y.  Sarfaraz  and  another  (152,  P.  P., 
1883),  followed.     Roshan  v.  Poiilo  

7.  Occtipancy  tight— Bunjah  Tenancy  Act,  1868,  Section  6,  and 
Punjab  Tenancy  Act,  1887,  Sections  6  and  \l\~Admission  by  tenant 
made  previous  to  1887  that  he  teas  merely  tenant-at-will.  -In  a  case 
to  contest  a   notice   of   ejectment,  it  was  proved  that   at   the  regular 

►  Settlement,  1858,  the  ancestors  of  the  tenants  were  recorded  as  having 
occupancy  rights  in  the  land  now  in  dispute,  but  that  during  the 
revised  Settlement  in  1880  the  tenants  entered  into  an  agreement 
with  the  landlords  admitting  ^that  they  were  mere  tenants-at-will. — 
Bell,  that  before  the  passing  of  the  present  Tenancy  Act  (XVI  of 
1887)  it  was  lawful  for  tenants  to  surrender  their  occupancy  rights  to 
the  landlord,  and  that  the  tenants  had  done  so  by  agreement,  and  that 
they  were  thus  undoubtedly  tenants-nt-will  at  the  date  of  the  passing 
of  the  present  Tenancy  Act,  Section  6  of  which  did  nf^t  confer  on 
them  a  statni^  wliich  they  had  po  snrrondered.— T/f^/fZ,  also,  that  a  mere 
voluntary  admission  by  a  tenant  docs  not  operate  to  deprive  him  of 
his  right.  Revenue!  Courts,  therefore,  before  refusing  to  recognise  an 
occupancy  right  on  the  ground  that  the  tenant  has  voluntarily  admit-  ' 
ted  himself  to  bo  a  tonant-at-will,  should  satisfy  themselves  that  there 
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has  been  an  actual  and  valid  agreement  to  relinquish  the  nght. 
No.  4,  P.  R.,  1896,  Revenue,  considered  and  affirmed.  Rahim  Bakhsh 
V.  Rahim  Bakhsh      ...         10 

P. 

PUNJAB  LAND  REVENUE  ACT,  1887, 
Section  37. 

1.  Entries  in  record  of  right  and  annual  records — Correctiou  of 
record — Procedure  ivhen  question  of  title  arises. — In  a  case  to  ei"ase  the 
names  of  certain  occupancy  tenants  from  the  annual  i^ecord  and  enter 
the  names  of  the  landlords  as  the  cultivating  occupants  of  the  land  on 
the  ground  that  the  occupancy  tenants  had  abandoned  the  land  for 
more  than  one  yeai",  which  allegation  was  denied  by  the  occupancy 
tenants. 

Held,  that  the  object  of  the  mutation  procedure  is  to  bring  the 
annual  record  into  accordance  with  facts  so  far  as  this  can  be  dono 
by  a  summary  inquiry,  when  the  annual  record  has  been  corrected,  it 
is  under  Section  44  of  the  Land  Revenue  Act  merely  presumed  to  be 
true,  so  that  an  order  in  a  mutation  case  does  not  finally  settle  any 
substantive  question  of  right  as  between  the  parties.  Therefore  when 
a  question  of  title  is  in  issue,  it  is  ordinarily  the  best  and  safest  plan 
to  refuse  mutation,  and  to  refer  the  parties  to  the  Civil  or  Revenue 
Courts  as  the  case  may  be.     Harnand  v,  Jamna  ...          ...         ...  1 

2.  Entries  in  record  of  rights  and  annual  records — Mutation  of  names 
^-Construction  (f  decree — Procedure  when  parties  dispute  the  construction 
(f  a  decree. — Held,  following  Harnand  v.  Jamna  (I,  P.  li.,  1901,  liev.), 
that  a  Revenue  Officer  dealing  with  a  mutation  case  should  decline  to 
go  behind  the  plain  language  of  a  decree  which  is  .still  in  force,  and 
which  has  not  been  varied  or  set  aside  or  superseded  by  any  act  of 
parties  or  a  competent  authority. 

Nanhat  Bai  v.  Taj  Muhummad  (84,  P,  P.,  1885),  referred  to.  Hazari 
Mal  and  another  t;.  JoTi  Mal        ...         ...         ...         ...         ...         ...         \\ 

3.  And  Section  44 — Entries  in  record  (f  rights  and  annual  records — 
Mutation  cf  names. — The  mutation  procedure  is  not  designed  for  the 
final  settlement  of  rights,  its  object  is  to  bring  the  annual  record  into 
accordance  with  the  facts  which  are  most  probably  true.  Revenue 
Officers  should  therefore  refuse  mutation  of  names  based  on  alienations 
prima  facie  void  until  a  decree  affirming  the  validity  of  the  ostensible 
transfer  is  obtained.     Momanda  v.  Farid  and  others      14 

PUNJAB  TENANCY  ACT,  1868, 

Section  6. 

See  Occupancy  Bights,  No,  7. 
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PUNJAB  TENANCY  ACT.  1887, 

Section  6, 

And  Section  11 1 — Admission  hy  tenant  made  jprcvious  to  1887  that  he 
was  merely  ter^ant-at-will. 

See  Occupancy  Bights,  No.  7, 
Section  14. 

Suit  for  produce  of  land— Rival  mortgagees  alleging  possession — land 
occupied  tvithout  the  consent  of  the  landlord — Landlord  and  tenant. 
Plaintff  claimed  the  produce  of  certain  harvest  on  the  allegation  that 
the  defendant  had  taken  from  him  certain  land  (of  which  he  was  the 
mortgagee  in  possession)  for  cultivation  on  payment  of  half  the  pro- 
duce ;  the  defendent  denied  the  claim,  alleging  that  he  had  taken  the 
land  from  one  Budlie  Shah,  who  having  been  made  a  defendant  in  the 
case  by  an  order  of  the  first  Court,  supported  the  defendant's  allegation. 
The  plaintiff's  mortgage  was  an  unregistered  one,  dated  I9th  July  1890 
(the  registration  of  which  was  not  compulsory),  and  mutation  of 
names  had  been  granted  in  his  favour  on  the  14th  June  1895,  and  ho 
had  since  that  date  been  shown  in  the  jamahandi  papers  as  a  mortgagee 
in  possession.  The  secoud  defendant,  Budhe  Shah,  based  his  claim  on 
a  subsequent  registered  mortgage,  and  mutation  of  names  had  never 
been  effected  in  his  favour.  The  first  Court  ordered  the  plaintiff  to 
obtain  a  decree  for  possession  from  a  Civil  Court.  On  appeal  the  Col- 
lector remanded  the  case,  i^emarking  that  the  sole  issue  was  whether 
defendant  No.  1  was  put  in  as  tenant  by  the  plaintiff  or  not,  and  order- 
ed Budhe  Shah's  name  to  be  struck  off  the  record.  Both  Courts  having 
found  that  the  defendant  had  not  been  put  in  as  a  tenant  by  the 
plaintiff,  held,  upon  the  special  merits  of  the  case,  that  as  the  plaintiff's 
mortgage  Avas  a  completed  transaction,  and  had  been  in  force  for 
years,  and  as  the  entry  in  the  annual  record  \Yas  in  the  plaintiff's 
favour,  if  any  one  was  to  be  referred  to  a  Civil  Coui't  to  establisli  hia 
claim  it  should  have  been  the  subsequent  mortgagee  who  claims  against 
the  plaintiff,  and  was  rightly  joined  as  a  defendant  by  the  first  Court. 
The  plaintiff  must  be  treated  by  the  Revenue  Couz-ts  as  the  mortgagee 
entitled  to  possession,  and  held  to  be  landlord,  and  Budhe  Shah  to  be 
a  person  in  possession  of  the  land  without  the  consent  of  the  landlord, 
and  liable  to  pay  rent  to  the  plaintiff  under  Section  14  of  the  Tenancy- 
Act,  until  the  subsequent  mox'tgagee  had  been  held  by  a  Civil  Court 
to  be  entitled  to  possession. 

Shanher  Das  v.  Slier  Zaman  (50,  P.  iil,  1900)  as  to  priority,  when  a 
registered  deed  is  in  competition  with  an  unregistered  deed,   cited    with 
cononrrence.     Gobind  Ram  v.  Ilahi 
Section  38. 

Occupancy  rights-' Abandonment — Abandonment  withotd  arranging 
for  cultivation  and  for  payment  of  rent — Abandonment  by  minor — For- 
feiture of  rights. — Where  a  minor  on  coming  of  age  sued  for  occupancy- 
rights  in  cci-tain  land  which,  on  the  death  of  his  father,  during  his 
minority,  had  been  handed  over  by  his  uncle  to  the  landlords  who  had 
themselves  cultivated  it  and  received  the  full  pi"otits. 


No. 
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PUNJAB  TENANCY  ACT,  lHS7—concld. 

Held,  that  under  tlie  provisions  of  Section  38  of  Act  XVJl  of  1887 
the  minor's  riglits  were  not  lost,  his  minoriry  being  a  sufficient  cause 
for  his  failure  to  cmltivate,  arid  the  fact  of  his  uncle  having  handed 
over  the  land  to  the  landlords  to  cultivate  was  a  substantial  arrange- 
ment, and  they  took  the  whole  profits  of  the  land  for  the  payment,  of  the 
rent. 

When  during  the  minority  of  an  occupancy  tenant  his  holdings  comes 
without  consideration  into  the  hands  of  his  landlords,  they  must  be 
presumed  to  stand  in  a  9'/a.si-tiduciary  position  towards  the  tenant, 
and  are  bound  to  restore  his  holding  to  his  possession  when  he  comes 
of  age.     Ijakra  V.  TnAKAR  Dial       ...  ,.  ...         ...         ...         ...  2 

Section  53 

1.  And  Section   iyi't  -  (Jnauthorised    alienation  nf  occupancy   rights — 

Acquiescence — 

See  Occupancy  Bights,  So.  5. 

2.  Transfer  of  7'ight  of  occupancy  under  Hectiori  5  (I)  (c) — Measure 
of  fixing  value  bu  the  Revenue  Officer. —  Held,  that  tlie  value  to  be 
fixed  for  the  purposes  of  Section  53  of  the  Tenancy  Act  is  the  value  of 
the  holding  to  the  tenant  at  the  time  when  the  notice  of  fhe  tenant's 
intenticm  to  tiansfer  is  served'  on  the  landlord.  The  best  measure  of 
that  value  is  what  the  tenant  was  able  to  get  and  was  Avilling   to  accept 

at  the  time.     Sohna  and  others  v.  MunAMMAn   Bakhsu  ...          ...         12 

Section  59 

And  Section  60 — Sale  of  occupancy  rights  by  icidoto — Subsequent  birth 
of  a  son  of  the  deceased  occupancy  tenant — U'ght  of  landlord  to  avoid  the 
sale  and  for  possession. 

See  Occupancy  Bights,  No.  3. 

Section  84  (3). 

Reference  under — Delay  in  making  application. 

See  Limitation. 

B. 

RECORD  OF  RIGHTS. 

1,  Enfrits  in  record  of  rights  and  annual  records  —Mutation  of  names. 
See  Punjab  Land  Revenue  Act,  Section  37,  Nos.  2  and  3. 

2.  Oorrection  of  entries  in   record  of  rights  a^id  annual  records. — 
Procedure  when  question  of  title  arises. 

See  Punjab  Land  Bevenue  Act,  Section  37,  No.  1. 
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The  references  are  to  the  A'o*.  given  to  (he  cases    i?t  the  "  Record." 


Ku. 

REVISION. 

Revision — Material  irregularity. — Held,  that  the  application  of  a  lule 
of  limitation  which  in  fact  does  not  apply  to  the  case  at  all  amounts  to 
a  material  irregularity.     Nakindar  Singh  v.  Lkhna  Singh  ...         ...  6 

RULKS  UNDER  PUNJAB  LAND  REVENUE  ACT,  1887. 

See  Lamhardar. 

T. 
TENANCY  ACT. 

See  Punjab  Tenancy  Act. 
TENANT. 

See  Landlord  and  Tenant. 

See  Punjab  Tenancy  Act. 


REVENUE  JUDGMENTS. 


Revision  Side, 


No.  1. 

Before  the  Hon'hle  C.  L.  Tiipper,  G.S.T.,  Financial 
Commissioner. 

HARXAND  AND  ANOTHER,— (Defendants),— 
PETITIONERS, 

Versus 
JAMNA  AND  ANOTHER,— (Plaintiffs),— RESPONDENTS. 
Revision  No.  212  of  1899-1900. 

Entries  in  Record  of  Right  and  Annual  Records  —Correction  of  Record- 
Procedure  when  question  of  title  arises— Punjab  Land  Revenue  Act  {XVII  of 
1887),  Section  37  («)• 

In  a  case  to  erase  the  names  of  certain  occupincy  tenautii  from  the 
Annual  Record  and  enter  the  names  of  the  landlords  ns  the  cnltivatin" 
occupants  of  the  land,  on  the  ground  that  the  occupancy  tenants  had 
abandoned  the  land  for  more  than  one  year,  which  allegation  was  denied 
by  the  occupancy  tenants. 

Held,  that  the  object  of  the  mutation  procedure  is  to  bring  the  Annual 
Record  into  accordance  with  facts,  bo  far  as  this  can  be  done  by  a  summary 
inquiry,  when  the  Annual  Record  has  been  corrected  it  is  under  Section  44 
of  the  Land  Revenue  Act  merely  presumed  to  be  true,  so  that  an  order  in 
a  mutation  case  doea  not  finally  settle  any  substantive  question  of  right 
as  between  the  parties.  Th3refora  when  a  question  of  title  is  in  issue, 
it  is  ordinarily  the  best  and  safest  plan  to  refuse  mutation  and  to  refer 
thoparti:^s  to  the  Civil  or  Rovenuo  Courts  as  the  case  may  be. 

Pttilionfor  revision  of  the  order  of  the  Honble  Mr.  H.  C.  Panshaive, 
Gomnissioner  of  Delhi,  dated  8th  March  1900. 
The  following  judgment  was  delivered  by 

The  Financial  Commissioner. — The  claim  in  this  case  is  to    26/^  Och\  1900. 
erase  the  names  of  certain  occupancy  tenants  from  the  Annual 
Record  and  enter  the  names  of  the  landlords  as  the  cultivating 
occupants  of  the  land. 

The  case  for  the  landlords  is  that  the  tenants  have  not 
cultivated  since  the  famine  year  1878,  and  that  the  entry  of 
one  or  more  of  them  as  in  cnltivating  possession  in  1896-97  is 
fraudulent  and  incorrect.  It  is  contended  that  the  occupancy 
right  has  been  extinguished  under  Section  38  of  the  Tenancy 
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Act,  ibe  tenants  not  having  cultivated  the  land  for,  at   any   rate, 
the  last  two  years. 

There  is  also  a  suggestion,  not  fully  examined,  that  the 
tenants  have  sold  their  rights  to  one  Mannu  and  that  this 
speculative  pui'chase  accounts  for  the  patwari  having  made  a 
false  entry  in  1896-97,  and  for  the  revival  of  a  claim  which  had 
slept  for  nearly  twenty  years. 

The  Tahsildar  of  Karnal  allowed  the  mutation,  but  the 
Collector  on  the  ground  that  the  entry  of  1896-97  was  inex- 
plicable, if  ifc  was  true  that  the  tenants  had  not  cultivated  for 
twenty  years,  reversed  this  order  and  maintained  the  previous 
entry. 

On  appeal  the  Commissioner  directeil  farther  inquiry,  and 
when  the  results  of  that  inquiry  were  before  hira  passed  the 
following  order:  — 

"  The  report  of  the  Tahsildar  makes  it  quite  cleai%  I  think, 
"  that  the  possession  of  the  occupancy  tenants  has  been  lost,  and 
"  that  the  owners  are  entitled  to  the  mutation  sought  under 
"  Section  37  of  the  Land  Revenue  Act,  and  Section  08  of  the 
"  Tenancy  Act.  It  is  shown  that  only  Harnand  of  the  occupancy 
"  tenants  remained  in  the  village  and  all  the  others  left  it.  The 
•'entry  of  1896-97  was  clearly  an  improper  one,  and  it  ought  to 
"  have  been  amended  in  accordance  with  the  orders  of  the  Tahsil- 
"  dar.  Appeal  accepted  and  mutation  desired,  and  as  above 
"detailed,  ordered." 

Now  having  regard  to  the  nature  of  mutation  proceedings, 
I  am  of  opinion  that  this  order  is  wrong  in  principle  and 
further  that  the  Commissioner's  intermediate  order  was  nlso 
wrong,  and  that  the  proper  course  in  this  case  was  to  nj)h()ld 
the  order  of  the  Collector  disallowing  the  mutation  and  that 
without  further  inquiry. 

The  "Object  of  the  mutation  procedure  is  to  bring  the 
Annual  Record  into  accordance  with  facts  so  far  as  this  can  be 
done  by  a  summary  inquiry.  When  the  Annual  Record  h.as  been 
corrected  it  is  under  Section  41  of  the  Land  Revenue  Act 
merely  presumed  to  be  true,  so  that  an  order  in  a  mutation 
case  does  not  finally  settle  any  substantive  question  of  light  as 
between  the  parties  concerned  ;  it  merely  raises  a  presumption 
in  favour  of  one  side  or  the  other. 

The  Legislature  assumes  that  the  Record  of  Rights  has 
been  prepared  with  suEBcient  care  and  is  very  chary  of  allow- 
ing its    ulteration.     If    the    Coramissioncr's    order    could    bo 
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vipheld  at  all  the  only  provision  under  which  it  could  be  upheld 
is  Section  37  (a)  of  the  Land  Revenue  Act  which  allows  the 
making  of  entries  "  in  accordance  with  facts  proved  or  admit- 
ted to  have  occurred." 

The  fads  in  this  case  are  not  admitted  and,  even  assuming 
the  facts  proved  to  be  such  as  are  stated  in  the  Commissioner's 
order,  the  question  would  remain  whether  Harnand  was  in 
cultivating  occupancy  of  the  holding  in  suit  and,  if  so,  whether 
ho  cultivated  on  behalf  of  the  other  occupancy  tenants. 
Moreover,  the  contention  raised  by  the  tenants  at  one  stage  of 
the  proceedings  that  the  landlords  prevented  them  from 
cultivating,  has  not  been  fully  disposed  of. 

Now,  I  do  not  consider  that  the  elaborate  inquiry  necessary 
to  investigate  points  such  as  these  sbould  bo  made  in  a  muta- 
tion case.  When  a  question  of  title  is  in  issue,  such  as  that 
in  the  present  case,  vi^.,  whether  the  occupancy  right  has  been 
extinguished  under  Section  38  of  the  Tenancy  Act,  it  is 
ordinarily  the  best  and  safest  plan  to  refuse  mutation  and 
refer  the  parties  to  the  Civil  or  Revenue  Court,  as  the  case 
may  be.  The  amendment  of  the  record  will  not  close  the  door 
of  litigation,  and  the  work  done  executively  may  have  to  bo 
done  all  over  again  for  the  purpose  of  obtaining  a  judicial 
decision.  If  the  Revenue  officers  doing  mutation  work  are  to 
make  investigations  such  as  have  already  been  made  in  this 
case  the  business  of  mutation,  which  ought  to  be  very  rapidly 
performed,  will  be  in  danger  of  coming  to  a  standstill. 

When  the  Commissioner  perceived  that  further  inquiry 
was  necessary  to  explain  the  entry  of  1896-97,  in  view  of  which 
the  Collector  had  passed  his  order,  it  was  perhaps  by  a  very 
natural  impulse  that  he  ordered  such  further  inquiry  to  be 
made.  The  impulse  was  one  which,  in  my  judgment,  should 
have  been  resisted.  I  quite  agree  that  for  any  final  decision  of 
the  dispute  between  the  parties  further  inquiry  was  indispens- 
able, but  for  that  very  reason,  I  think  it  would  have  been  right 
to  refuse  the  mutation  and  refer  the  parties  forthwith  to  the 
Courts  which  alone  could  pronounce  conclusively  between 
them. 

I  accept  the  application,  set  aside  the  order  of  the  Com- 
missioner and  restore  that  of  the  Collector  by  which  the 
mutation  was  disallowed. 

Ap]pUoation  allowed. 


BEVENUE  JDDGMENTS— No.  2.  [  Record 

No.  2. 

Before  the  Hon'ble  G.  L.  Tujpper,  G.  S.  I.,  Financial 
Gommissioner. 

LAKHA— (Plaintiff),— PETITIONER, 
Revision  Side.  },  Versus 

THAKAR  DIAL  AND  ANOTHER,— (Defendants),— 
RESPONDENTS, 

Revision  No.  205  of  1899-1930. 

Occupancy  rights — Ahandonment — Abandonment  without  arranging  for 
cultivation  and  for  pay  ment  of  reyit — Abandonment  by  minor — Forfeiture  of 
rights —  Punjab  Tenancy  Act,  1887,  Section  38, 

Where  a  minor  on  coining  of  age  sued  for  occupancy  rights  in  certain 
land  which  on  the  death  of  his  father,  during  his  minority,  had  been 
handed  over  by  his  uncle  to  the  landlords  who  had  themselves  cultivated 
it  and  received  the  full  profits. 

Held,  that  under  the  provision  of  Section  38  of  Act  XVI  of  1887,  the 
minor's  rights  were  not  lost,  his  minority  being  a  sufficient  cause  for  his 
failure  to  cultivate,  and  the  fact  of  his  uncle  having  handed  over  the 
land  to  the  landlords  to  cultivate  was  a  substantial  arrangement,  as  they 
took  the  whole  jirofits  of  the  land,  for  the  payment  of  the  rent. 

When  daring  the  minority  of  an  occupancy  tenant  his  holding  comes 
without  consideration  into  the  hands  of  his  landlords,  they  must  be 
presumed  to  stand  in  a  quasi-tidnciary  position  towards  the  tenant,  and 
are  bound  to  restore  his  holding  to  his  possession  when  ho  comes  of  age. 

Pdilion  for  revision  of  the  order  of  F.  Yewdall,  Esquire,  Collector  of 
Kangia,  dated  IQth  April  1900. 

The  following  jadgment  was  delivered  by 

3rd  Nov.  1900.  Ti[e    Financial  Commissioner. — The  oral  evidence  in  this 

case  is  worthless ;  but  having  regard  to  what  was  believed  by 
the  Courts  below  and  to  the  statements  made  by  the  parties  in 
my  presence,  I  find  the  facts  to  be  these  :  — 

Narinjaa  and  Haknii  were  brothers  and  occupancy  tenants, 
and  Narinjau  died  about  twenty  years  ago  leaving  a  minor  son, 
Lakha,  the  plaintiff,  then  aged  about  4.  Hakrai  continued  to 
cultivate  his  own  share  of  the  occupancy  holding,  but  being 
unable  to  do  more  made  over  Lakha's  share  to  the  landlords,  who 
have  cultivated  it  and  taken  the  profits  ever  since.  Neither 
Hukmi  nor  Lakha  was  ever  in  cultivating  occupancy  of  the  land 
in  suit.  At  one  time  Lakha  was  a  servant  of  the  landlords,  but 
this  is  immaterial.  He  went  off  from  Kangra  to  Simla  to  his 
father-in-law's  people,  and  was  away  at  Simla  probably  for  six  or 
seven  years.   On  return  ho  has  claimed  occupancy  right  with 
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possession  in  a  part  only  of  the  share  of  the  holding  which 
according  to  the  records  he  should  have  inherited  from  his 
father. 

On  these  facts  the  Courts  below,  following  Chief  Court's 
raling — Jumna  and  others  v.  Ahmad  AH  Khan  (}),  have  held  that 
the  landlords  were  not  cultivating  on  the  tenant's  behalf,  and 
that  the  tenancy  has  been  abandoned  and  extinguished  under 
Section  38  of  the  Act. 

I  have  leferred  to  the  former  decisions  {Hutlun  Singh  v. 
Esher  Singh  and  another  {^),  Chogat/ia  and  others  v.  Jiioan 
Singh  and  others  (^),  Idu  and  Fat'u  v.  Nihal  Singh  (^),  and  Kami 
Din  V.  Jitoa  (')),  but  they  are  all  inapplicable,  because  they 
are  all  prior  to  the  passing  of  the  present  Tenancy  Act  in 
1887.  Section  38  of  the  present  Act  was  new  and  the  case 
before  me  must  be  decided  with  regard  to  the  language  and 
intention  of  the  provisions  of  that  section. 

The  decisions  of  the  Courts  below  appear  to  me  to  bo 
erroneous  under  the  law  as  it  now  stands  ;  and  inequitable,  in- 
asmuch as  they  open  a  door  to  landlords  to  take  advantage  of 
the  minority  of  a  tenant  to  destroy  his  occupancy  right ;  that 
is  to  do  him  a  wrong  when  his  circumstances  specially  call 
for  their  lenient  consideration. 

To  constitute  abandonment  carrying  with  it  extinction  o^ 
the  right  of  occupancy  under  Section  38,  three  things  are 
necessary,  and  all  these  must  exist  in  combination  with  each 
other :  these  are  (1)  that  the  tenant  fails  for  more  than  one  year  to 
cultivate  his  tenancy  either  by  himself  or  some  other  person  ;  (2) 
that  he  so  fails  without  suflBcient  cause  ;  and  (3)  that  he  fails  to 
arrange  for  the  payment  of  the  rent  of  the  tenancy  as  it  falls  due. 

If  a  tenant  has  sufficient  cause  for  his  failure  to  cultivate 
there  is  no  abandonment ;  so  also  if  he  fails  to  cultivate  but 
arranges  for  the  payment  of  the  rent  as  it  falls  due,  abandon- 
ment does  not  occur. 

As  to  the  intention  of  the  section  the  essential  point  for 
consideration  is  whether  the  landloi"d  has  sustained  any  injury 
moving  from  the  tenant  which  would  justify  the  penalty  of 
extinction  of  the  right.  If  the  landlord  has,  as  in  this  case, 
sustained  no  injury  whatever,  the  Courts  should  require  ex- 
tremely strict  proof  as  to  all  the  three  points  above  noted  be- 
fore proceeding  to  give  the  landlord  a  decree. 

(')  156,  P.  B.,  1884,  Civ.  (3)  103,  P.  iJ.,  1876,  Civ. 

(0  5,  P.  B.,  1872,  Civ.  (*)  12,  P.  B.,  1870,  Civ. 

i')  111,  P.  i?.,  1880,  Civ. 
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Applying  these  remaiks  to  the  case  before  me,  I  find  that 
the  minority  of  Lakha  was  a  safficient  cause  for  his  failure  to 
cultivate  and,  that,  through  his  uncle  Hukmi,  who  must  be  pre- 
sumed to  have  acted  in  his  interest,  he  did  substantially  arrange 
for  the  payment  of  rent  as  it  fell  due;  inasmuch  as  he  left  the 
cultivation  in  tlie  hands  of  the  landlords  and  they  thus  secured 
for  themselves  the  fall  profits  of  the  land. 

When  daring  the  minority  of  an  occupancy  tenant  his  hold- 
ing comes  without  consideration  into  the  hands  of  his  landlords, 
they  are  exposed  to  a  temptation  to  defraud  him  of  his  rights. 
It  must,  therefore,  be  presumed  in  the  absence  of  any  satisfac- 
tory evidence  to  the  contrary  that  in  such  cases  the  landlords 
stand  in  a  guasi-fidaciary  position  towards  the  tenant  and  are 
bound  to  restore  his  holding  to  his  possession  when  he  comes 
of  age. 

I  reverse  the  orders  of  the  Courts  below  and  grant  the  plaint- 
iff a  decree  for  the  occupancy  right  and  possession  of  the  land 
claimed.  The  landlords  were  not,  in  my  opinion,  justified  in 
resisting  this  claim  and  will  pay  costs    throughout. 

Application  allowed. 
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No.  3. 

Before  01".  Hon'hU  C  L.  Tapper,  G.S.L,  Financial 
Commissioner. 

HANWANTA,-(Plaintiff),-PETITIOKER, 

Versiis  }  Revision  Side, 

CHOUTH  MAL  AND  ANOTHER,— (Defendants),— 
RESPONDENTS. 

Revision  No.  58  of  1899-19{>0. 

Occvpanvy  rightst,  sale  of,  hy  u-id&ic—  Stihseciuent  birth  of  a  son  of  the  ile- 
ceased  occupancy  tenant — Right  of  landlord  to  avoid  the  sale  and  for  posses* 
sion— Punjab  Tenancy  Act,  XVI  of  1887,  Sections  59  and  00. 

In  a  suit  by  a  landlord  to  cancel  a  sale  of  occupancy  rights  by  a  widow 
who  was  pregnant  at  the  time  of  the  said  sale,  and  who  had  given  birth 
to  a  posthnmous  son,  V  months  after  her  hiisbfind's  death. 

Held,  that  when  a  posthumous  son  is  born  to  a  decca-sed  occupancy 
tenant  his  male  lineal  descendants  fail  temporaiily  only,  and  tho  widow's 
right  endures  only  so  long  as  that  failure  occurs,  and  that  a  son  of  tho 
deceased  occupancy  tenant  being  ni.'W  in  existence,  the  Landlord  wns  not 
entitled  to  possession. 

Petition  for  review  (f  the  order  of  the  Hon  hie  S.  S-   Thorhnrn, 
Financial  Commissioner,  Pniijab,  dated  22«d!  Noi ember   1899.* 

Krishen  Singh  for  Chouth  Mai,  applicant. 

Sangam  Lai,  for  Hanwanta,  landlord. 

After  hearing  arguments  of  the  respective  counsel  for  the 
parties  on  the  grounds  set  foiih  in  the  petition  for  I'eview  the 
following  judgment  was  delivered  by 

TnK  Financial  C0M.MISSIONEB.— It  appears  that  Raju   died  on  lOth  April  1900. 
March  1 8th,  1892 ;  his  widow,  Mussammat  Gunga,  sold  lior  interest  to 
Chouth  Mai  on  August  18th,  1892.     At  that  time  she  was  pregnant, 
and  seven  months  after  her  husband's  death  she  gave  birth  to  a  son. 

It  is  contended  that  under  Hindu  Law  the  son  was  in  exist- 
ence from  the  moment  of  conception,  and  that  in  effecting  the 
sale  the  mother  was  acting  in  his  interest. 

I  do  not  think  that  there  is  any  necessity  te  resort  to  this 
fiction  in  order  to  intei'pret  the  Tenancy  Act ;  in  which,  no  douljt, 
there  is  no  express  reference  to  the  case  of  a  posthumous  son. 

The  date  of  the  widow's  re-marriage  could  not  be  stated,  but  it 
was  admitted  that  her  second  marriage  occurred  not  veiy  long 
after  her  husband's  decease. 

I  certainly  agi-ee  with  my  predecessor  that  a  widow  holding 
as  an  occupancy  tenant  cannot,  if  she  can  alienate  at   all,   alienate 

*  The  Judgment  of  which  a  review  was  prayed  is  reported  as  No.  2  P. 
R.,  1900,  Rev. -En.  P.  R.  ^    '  ^ 
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more  than  her  own  limited  interest.  The  re-marriage  appears  to 
have  occmi'ed  so  soon  after  her  husband's  death  as  to  lender 
nugatory  the  acts  of  acquiescence  by  way  of  receiving-  itnt  which 
are  alleged. 

But  I  hold  further  that  the  widow's  interest  ceased  on  the  birth 
of  the  son.  Under  Section  59  (1)  (fe)  of  the  Act,  the  nght  of  the 
widow  arises  only  on  failure  of  ihe  male  lineal  desccndanis  of  the 
occupancy  tenant,  deceased.  When  a  posthumous  son  is  born  to  the 
deceased  his  male  lineal  descendants  fail  temporarily  only  and  llie 
widow's  right  endures  only  so  long  »s  that  failine  occurs.  It  follows 
that  on  the  birth  of  a  son  the  widow's  limited  interest  ceased,  and 
the  purchaser,  who  had  only  bonglit  that  inteiest,  was  no  longer 
entitled  to  anything. 

The  qiiestion  then  remains — who  was  entitled  to  come  in,  the 
landlord  or  the  son  of  the  deceased  ?  It  so  happens  thnt  in  tins 
particular  instance  this  verj'^  point  is  ali-eady  being  tried  in  a  sepai  ai  e 
suit. 

Chatru,  the  son  of  Raju,  has  sued  Hanwanta  for  possession  of 
the  (x^upancy  holding  in  the  Court  of  Mr,  Isa  Chai*an  Cliandu  Lai, 
and  April  2t)th  is  fixed  for  the  hearing. 

The  result  of  that  case  will  be  awaited  before  a  final  oider  is 
passed  in  this  review. 

The  application  was  finally  disposed  of  by  the  following 
order : — 

29th  Oct.  1900.  Financial   Commispionei:.- The  Civil  Court   has    found    that 

Chatru,  minor,  is  the  son  of  Raju,  and  lias  given  him  a  decree  for 
occupancy  right  in  and  possesion  of  the  land  in  dispute.  An  appeal 
from  this  decision  is  pending  in  the  Couit  of  the  Divisional  Judge, 
but  there  is  no  need  to  await  the  result  of  it. 

Should  the  oider  of  the  first  Civil  Conrt  be  I'overaed  or  modifi- 
ed on  appeal,  that  would  be  ground  for  a  fnither  application  for 
review  ;  but  I  need  not  anticipate  that  such  Avi  11  be  the  result  of 
the  pixjceedings  in  appeal. 

Chouth  Mai  was  not  a  party  in  the  civil  case.  If  Chatru 
refuses  to  ratify  the  sale  to  Chouth  Mai,  the  latt-er  will  bo  able  to 
seek  any  remedy  to  which  lie  may  be  entitled  in  a  Civil  Conrt.  I 
have  ah-eady  held  in  my  order  of  IGth  April  1900  (of  which  this 
order  should  be  taken  to  be  a  continuation)  that  any  sale  made  by 
the  widow  covered  only  her  limited  interest,  and  that  such  interest 
ceased  when  Chatru,  the  posthumous  son,  was  bom. 

The  order  of  my  predecessor,  dat<>d  22nd  November  1899,  nuist. 
be  modified  with  reference   to   the   facts   which   have   since  been 
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shown  to  exist.  A  sou  of  the  deceased  occupancy  tenant  being 
in  existence,  the  landlord  is  not  entitled  to  possession.  The 
application  for  review  is  therefore  allowed,  and  the  claim  of 
Hanwanta  to  possession  is  rejected. 

Application  allowed. 


No.  4. 

Before  the  Hon'ble  C.  L.  Tiipper,  C.  S.I.,  Financial  Commis- 

biouer. 
GOBINU  RAM,— (Plaintiff),— PETITIONER, 

Versus  \  Retisiox  Side. 

ILAHI,—(  Defendant), -RESPONDENT. 
Revision  No.  217  of  1899-1900. 

Suit  for  produce  of  land— Rival  mortgagees  alleging  possevsion — Land 
occupied  tuithout  the  consent  of  the  landlord — Landlord  and  ttnant  —  Punjab 
Tenancy  Act,  1887,  Section  14. 

Plaintiff  claimed  the  produce  of  certain  harvest  on  the  allegation  that 
the  defendant  had  taken  from  him  cei-tain  land  (of  which  he  was  the 
mortgagee  in  possession)  for  cultivation  on  paj'meut  of  half  the  produce  ; 
the  defendant  denied  the  claim,  alleging  that  he  had  taken  the  land  from 
one  Budhe  Shah,  who  haying  been  mide  a  defendant  in  the  case  hy  an 
order  of  the  first  Court,  supported  tlie  defendant's  allegations. 

Tlie  plaintiff's  mortgage  was  an  unregistered  one,  dated  19th  July  1890 
(the  registration  of  which  Wiis  not  compulsory),  and  mutation  of  names 
had  been  granted  in  his  favour  on  the  14th  Jane  1895,  and  he  had  since 
that  date  been  shown  in  the  ja/nrt6an(h' papers  as  a  mortgagee  in  posses- 
sion. The  second  defendant,  Budhe  Shah,  based  his  claim  ou  a  subsequent 
registered  mortgage,  and  mutation  of  names  had  never  been  effected  in 
his  fa\our. 

The  lirdt  Court  ordered  the  plaintiff  to  obtaiij  a  decree  for  possession 
from  a  Civil  Court.  On  appeal  the  Collector  remanded  the  case,  remarking 
that  the  sole  issue  was  Avhether  defendant  No.  1  was  put  in  as  tenant  by 
the  plaintiff  or  not,  and  ordered  Budhe  Shah's  name  to  be  struck  off  the 
record.  Both  Courts  having  found  that  the  defendant  had  not  been  put  in 
as  a  tenant  by  the  plaintiff. 

Held,  upon  the  special  merits  of  the  case,  that  as  the  plaintiff's 
mortgage  was  a  completed  transaction  and  had  been  in  force  for  years, 
and  as  the  entry  in  the  annual  record  was  in  the  plaintiff's  favour,  if  any 
one  was  to  be  referred  to  a  Civil  Court  to  establish  his  claim,  it  should 
have  been  the  subsequent  mortgagee  who  claims  against  the  plaintiff  and 
was  rightly  joined  as  a  defendant  by  the  first  Court.  The  plaintiff  must 
be  treated  by  the  Revenue  Courts  as  the  mortgagee  entitled  to  possession 
and  held  to  be  landlord,  and  Budhe  Shah  to  be  a  person  ia  possession  of 
the  land  without  the  consent  of  the  landloi'd  and  liable  to  pay  rent  to  the 
plaintiff  under  Section  14  of  the  Tenancy  Act,  until  the  subseqaent 
mortgagee  had  been  hold  by  a  Civil  Court  to  be  entitled  to  possession. 
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Chief  Court  Ruling  in  Shankar  Das  W  Slier  Zaman  C)  as  to_  priority 
when  a  registored  deed  is  iu  competition  with  an  unregistered  deed  cited 
with  concurrence. 

Application  for  revision  j rum  the  ordt-r  of  J.  R.  Drummond,  Esinnre, 
Collector,  Guidaspnr,  dattd  I'Slk  March  1900. 
The  facts  of  the  case  and  points  of  h\w  are  fully  stated  in  the 
following  judgment  delivered  by 

ISth  Nov.  19U0.  Financial  ComiMissionek. — In  this  case   Gobind   Earn,   plain- 

tiff, holds  an  unregistered  mortgage  of  the  land  of  which  rent  is 
claimed.  This  document  is  dated  19th  July  1890  and  registia- 
tion  was  not  necessary,  the  consideration  being  Rs.  49. 

Mutation  of  names  was  granted  in  Gobind  Ham's  favour  on 
14th  June  1895,  and  he  has  been  since  contiimously  shown  in  the 
jomabindi  as  the  mortgagee.  Ilahi,  defendant,  came  into  the 
annual  I'ecord  in  1896-97  as  a  tenant- at-will  under  the  mortgagee 
paying  half  batal. 

It  is  a  moot  point  whether  Gobind  Ram  ever  had  possession, 
the  mortgagor,  Khcra,  being  shown  in  cultivating  occupancy  from 
1894-95  to  1896-97.  It  is,  however,  material  to  note  that 
in  the  dakhil  kharaj  proceedings  the  mortgagor  and  the  lambardar 

testified  to  Gobind  Rani's  pussussion  as  mortgagee. 

Budhc  Shah  holds  a  subsequent  registei-ed  mortgage  which  he 
has  assigned  to  Mahinda  and  Jiwan,  this  includes  the  land  in  suit 
and  other  land  also.  In  exercise  of  the  rights  claimed  by  him  under 
this  mortgage  Budlie  Shah  received  the 'produce  for  the  harvests 
in  respect  of  which  the  claim  is  made.  He  says  that  he  paid  the 
revenue.  I  have  no  doubt  that  llahi,  the  actual  cultivator,  was 
put  in  by  Budhe  Shah,  to  whom,  Ilahi  says,  he  paid  the  rent. 

These  being  the  facts,  the  rCal  question  is  can  Gobind  Ram 
follow  the  produce  into  the  hands  of  Budhe  Shah  ? 

The  Courts  below  have  dealt  with  the  case  as  though  the  sole 
issue  were  whether  Ilahi  was  put  in  as  tenant  by  Gobind  Ram  ; 
and  they  have  found  this  issue  against  Gobind  Ram  and  have 
dismissed  his  claim. 

In  so  dealing  with  the  case  the  lower  Courts  have,  in  my 
opinion,  erred  in  two  ways  : 

First,  they  have  not  attached  sufficient  weight  to  the  enti-ies 
in  iho  Jamabandi. 

•Secondly,  they  have  erroneously  struck  out  Budhe  Shah's 
name  after  he  had  been  rightly  joined  as  a  defendant  by  the 
first  Court. 


(')  5G  P.  //.,  lOOO. 
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As  to  the  fii'st  point,  the  recoi'ds  being  entirely  in  Gobind 
Kani's  favour,  if  any  one  has  to  be  sent  to  a  Civil  Court  to  establish 
his  claim  it  should  not  be  Gobind  Ram,  but  the  subsequent  mort- 
gagee who  claims  against  him.  The  first  moi-tgage  was  a  completed 
transaction,  and  had  been  in  force  for  years.  If  Gobind  Ram 
is  to  be  deprived  of  the  benefit  of  it,  this  should  only  be  done  if 
Budlie  Shah  or  any  one  claiming  under  him  can  establish  the 
claim  in  a  Civil  Court. 

As  to  the  second  point,  Lehna  v.  Gaapat  (^)  has  been  set  aside 
by  the  I'ecent  Full  Bench  decision  in  Shankor  Das  v.  Shtr  Zaman  ('). 
In  that  decision  it  has  been  held  "  that  when  it  is  proved 
"  that  a  subsequent  encumbrancer  under  a  i-egistei-ed  conveyance  had 
"  notice  of  a  valid  prior  uin-egistered  encumbrance  and  of  po.ssession 
'.'  by  such  encumbrancer  or  of  such  conveyance  without  possession, 
'*  the  Courts  ai'e  not  bound  to intei'pi-et  the  Registration  Act,  1877, 
"  Section  50,  so  as  to  defeat  the  title  of  the  prior  encumbrancer."  It 
"  was  held  farther,  per  Roberston,  Judge,  that  "  when  it  is  shown 
"  that  the  original  transferee  was  in  possession  under  his  transfer 
"  at  the  time  of  the  second  conveyance,  it  is  to  be  pi'esumed  that 
"  the  second  grantee  had  notice  of  the  prior  title  or  intei*est," 

These  views  have  my  full  concurrence ;  but  1  would  add  that 
the  case  of  a  mortgage  diffei-s  materially  fi'om  tlie  case  of  a  sale. 
If  A.  sells  by  unregistered  deed  to  B.  and  subsequently  sells  the 
same  property  by  registered  deed  to  C,  the  presumption  that  the 
second  transaction  is  a  fraud  is  exti-emely  sti-ong,  because  at  the 
time  of  the  second  transaction  A.  has  already  paited  with  his 
whole  intei-est  in  the  proi)erty.  But  if  A.  merely  nioi'tgages  to  B. 
and  then  by  registei-ed  deed  moi-tgages  the  same  property  to  C,  it 
does  not  at  all  follow  that  the  transaction  is  a  fi'audulent  or  even 
an  improper  one  ;  because  in  the  first  tiunsaction  the  mortgage  may 
have  been  made  for  a  mere  f i-action  of  the  value  of  the  pi-opeHy. 

Budhe  Shah  before  me  asserts  that  he  had  no  notice  of  the 
prior  mortgage  of  Gobind  Ram,  inasmuch  as  the  moi'tgagor 
Khera  was  in  possession. 

It  may  be  that  Budhe  Shah  may  be  able  to  establish  his  right 
to  hold  as  mortgagee  in  preference  to  Gobind  Ram,  but  till  he  has 
done  so,  Gobind  Ram  must  be  treated  by  the  Revenue  Courts  as 
the  mortgagee  entitled  to  possession.  In  virtue  of  his  subsisting 
moi-tgage  Gobind  Ram  must  be  held  to  be  the  landlord,  and  Budhe 
Shah,  as  regards  the  harvests  included  in  the  claim,  must  be  held 
to  be  a  person  in  possession  of  the  land  occupied  without  the 
consent  of  the  landlord.  Budhe  Shah  is  therefoi-e  liable  to  pay  rent 
to  Gobind  Ram  under  Section  l-i  of  the  Tenancy  Act. 

(>)  115,  P»  B.,  1890.  (»)  56,  P.  B.,  1900. 
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Whilst  I  am  of  opinion  that  the  above  decision  meets  the 
requirements  of  justice  and  convenience  in  the  paiiicular  case  (in 
which  it  is  impossible  to  stave  off  all  fui'ther  litigation,  Budhe 
Shah  having  transferred  his  mortgage  to  thii-d  parties),  I  do  not 
desiitj  to  lay  down  the  general  rule  that  when  a  prior  mortgagee 
holding  a  mortgage  deed,  of  which  the  registration  is  not  com- 
pulsory, is  supported  by  the  entries  in  the  annual  record  or  the 
I'ecord  of  lights,  a  subsequent  mortgagee  of  the  same  land  holding 
a  i"egistei'ed  mortgage  deed  must  always  be  put  to  his  proof  in  a 
Civil  Court  befoi'e  the  Revenue  Courts  can  take  cognizance  of  his 
claim.  Such  a  I'ule  would  not  be  consistent  with  the  duty  of  the 
Revenue  Courts  to  fully  investigate  and  decide  all  issues  arising 
between  the  parties  before  them  in  Revenue  Coui"t  cases  which  arc 
not  of  a  summary  description.  But,  as  in  the  pi-esent  instance,  I 
think  it  may  often  appear  that  a  claim  based  on  a  second  register- 
ed mortgage  deed  put  forward  in  competition  with  a  fii-st  unregis- 
tered moi'tgage  deed  is  one  which  can  be  better  dealt  with  by  a 
Civil  Court  than  by  a  Revenue  Couit ;  and  if  a  decision  were  to 
proceed  on  that  view  I  shoukl  be  I'eluctant  to  interfere  with  it. 
The  pi-oper  eoui'se  is  for  the  second  mortgagee  to  apply  for  muta- 
tion of  names,  and  if  liis  application  is  rejected,  he  would  then 
be  put  to  his  proof  in  a  Civil  Court,  and  if  he  obtained  his 
decree  the  record  would  be  altered  accordinol\-. 

The  name  of  Budhe  Shah  is  restored  to  t!ie  Hie  as  that  of  a 
defendant,  and  the  case  is  remanded  for  i-e- decision  with  reference 
to  the  alx)ve  remarks.  The  Courts  below  will  luive  to  decide  what 
is  due  from  Budhe  Shah  to  Gobind  Ram  for  the  harvests  in 
question,  and  whether  Budhe  Shah  })aid  the  revenue  for  these 
harvests.  If  he  did,  the  amount  so  paid  should  be  deducted  from 
tlie  amount  due  by  him.  I  observe  that  in  the  receipts  for  land 
revenue  held  by  Gobind  Ram  thci-e  is  a  break  just  exactly  at 
this  jxiiiod,  and  there  is  other  evidence  which  leads  me  to  suppose 
til  at  Budhe  Shah  ])robably  did  pay  the  revenue.  No  order  as  to 
costs. 

Application  alloiced :  cause  remanded. 
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No.  5. 

Before  the  Hon'ble  C.  L.  Tupper,  C.S.L,  Financial 

Commissioner. 

YADU, -APPELLANT, 

Versus  ^  AppEr.LAT*  SiDK. 

DANI,— RESPONDENT. 
Appeal  No.  47  of  1899-1900. 

Liimhardar — Succeiixion  to  post  of  lamhardar— Rival  claims,  of  the  decenti- 
ed  Inmbardars  paterr.ul  <j  rand  fat  Iter's  descendnnts  in  the  nude  line,  lohose 
ancestors  had  nei'er  hfld  the  post — ''Primogeniture" — Rules  under  Piinj>ib 
Land  Revenue  Act,  ISS7— Rule  No,  179  (i). 

In  a  case  where  the  chiimfints  to  succeed  to  tlie  office  of  l!<nibiU'dar 
were  the  two  descendants  in  the  male  line  of  the  paternal  grandfather  of 
the  last  incumbent,  the  Collector  appointed  the  petitioner  as  lie  belonged 
to  the  elder  branch  of  tiie  family,  but  the  Commissioner  on  appeal  revei-sed 
the  order  of  the  Collector,  on  the  ground  that  the  rule  of  primogeniture 
was  not  applicable  to  the  parties,  and  appointed  the  present  respondent  on 
the  ground  that  he  was  the  representative  of  the  line  which  had  never  left 
the  village,  whereas  the  fatiier  of  the  petitioner  whs  absent  for  mtre 
than  twelve  years. 

Held,  that  the  petitioner  should  not  be  prejudiced  by  the  temporary 
absence  of  his  father  from  the  village,  and  that  in  doubtful  cases  it  is 
more  expedient  to  favour  the  senior  branch,  as  it  is  more  in  accordance  with 
the  stress  laid  by  the  present  rules  on  the  rule  of  primogeniture. 

Appeal  from  the  order   of   the    Hon^hh   Mr.  H.  C.  Fanshawe, 
Commixsioner  of  Delhi,  d'lted  26th  April  1900. 

Beni  Pai-shad,  foi-  appellant. 

Duni  Cliand,  for  respondent. 

The  following  table  shows  the  i*elationship  of  the  parties,  and 
the  other  material  facts  of  the  case  ai-e  fnlly  stated  in  the  judg- 
ment delivered  by 

JITA. 

I 

r        '    n  1 

Ude  Ram.  Lachhman,  Mohni 

died  childless  (an  old  man). 


f ^  Tota 

Ram  Sahai.  Tulsi  Ram.  (larabardar), 

I  died  childless. 


r          ^         r          r~  \         ~~1 

Mam  in.               Yadu,           Kallu.          Mod  Singh.  Harnam.         ITarchand. 

appellant.             | | 

f~                      1  Dani, 

Phul  Singh.         Sheo  Lai.  respondent. 
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25th  Oct.  1900.  Financial  Commissioner.— The  facts  are  not  absolutely  un- 

disputed, but  I  find  them  to  be  as  follows  t — 

Many  years  ago,  so  long  ago  that  neither  Yadu  nor  Dani  could 
say  when,  the  village  of  Sulchrali  was  held  in  farm.  When  the 
village  was  released  from  farm  Tide  Ram,  the  eldest  of  the  three 
sons  of  Jita  (see  pedigree -table  above)  had  already  died. 
Lachhman,  the  son  next  in  age,  was  either  actually  appointed 
lambardar  or  did  the  work  ;  he  died  childless.  Eventually  Mohna, 
the  third  son  of  Jita,  became  lambardar,  and  was  in  turn  succeeded 
by  his  son  Tota,  who  has  now  died.  The  claim  of  Mehr  Chand, 
through  an  alleged  adoption,  which  has  been  found  not  to  have 
occurred,  is  immaterial  now,  and  need  not  be  further  referred  to. 

The  question  is,  who  is  to  succeed  Tota,  the  lambardari  never 
having  been  held  by  Tide  Ram's  branch  of  the  family  ? 

If  in  this  branch  the  rule  of  primogeniture  is  to  be  applied, 
then  Yadu  will  succeed  ;  for  his  father  Ram  Sahai  was  the  elder 
Itrother  of  Tulsi  Rnm.  the  grandfather  of  Dani. 

If  it  is  not  necessary  to  apply  the  rule  of  primogeniture,  then, 
although  Dani  seems  the  better  man  of  'the  two,  I  am  very  doubt- 
ful whether  he  should  be  appointed.  Preference  shown  to  the 
junior  line  might  be  an  incentive  to  future  quarrels  not  compensat- 
ed by  a  bstter  choice  in  a  single  generation.  I  do  not  attach 
much  weight  to  the  reasons  given  for  excluding  Yadu.  There  is 
no  doubt  that  Ram  Sahai  was  just  as  much  one  of  the  old  Jat 
proprietors  of  the  village  as  Tulsi  Ram.  He  went  off  and  lived 
in  his  father-in-law's  house  in  Jaurasi,  some  20  kos  away,  for  twelve 
or  more  years ;  and  on  his  death  his  sons  claimed  and  wei-e  allowed 
what  thay  have  got,  not  as  a  gift  but  as  a  compromise.  In  my 
opinion  these  circumstances  should  not  ju-ejudice  Yadu  ;  and  if  I 
were  to  uphold  the  Commissioner's  decision  I  should  do  so  on  the 
distinct  grounds  that  Dani  is  the  better  man,  and  that  it  is  not 
desirable  in  such  cases  to  interfere  with  the  discretion  of  Com- 
mis.sioner8  more  than  can  be  helped. 

The  limits  of  relationship  within  which  the  rule  of  piiraogeni- 
ture  must  be  applied  are  laid  down  in  Revenue  Rule  179  (i)  (a). 
Both  claimants,  however,  are  descendants  in  the  male  line  of  the 
patemal  grandfather  of  the  last  incumbent.  When  it  was  suggest- 
ed that  this  might  be  immaterial  in  the  particular  case,  &s  no 
ancestor  of  either  claimant  liad  ever  held  the  lambardari,  Mr. 
Beni  Pai-shad  i-eplied  that  in  the  rule  thei'e  is  no  proviso  similar 
to  that  in  Section  59  (1)  of  the  Tenancy  Act,  which  requires 
that  the  common  ancestor  shoiild  have  held  the  land. 
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Before  I  decide  this  case  search  should  be  made  for  anything 
which  throws  light  on  the  intention  entertained  in  framing  Revenue 
Rule  179  (i)  (a).  If  it  can  be  shown  to  have  been  clearly  the 
intention  to  apply  the  rale  of  primogeniture  even  when  the  lambar- 
dari  is  about  to  pass  to  a  branch  which  never  held  it  before,  that 
will  decide  the  case  in  favoar  of  Yadu,  for  there  is  no  suflBcient 
reason  to  consider  either  candidate  disqualified. 

The  final  judgment  of  the  Financial  Commissioner  was  as 
follows  : — 

Financial  Commissioner. — The  search  directed  has   not  eli-     24ith  Nov.  1900. 
cited  anything  which  bears  upon  the  case. 

I  have  held  that  Yada  should  not  be  prejudiced  by  the 
temporary  absence  of  Ram  Sahai  from  the  village.  Yadu  belongs 
to  the  senior  branch,  and  in  doubtful  cases  it  is  more  expedient 
to  favoar  that  branch  bacause  the  preference  shown  to  it  is  more 
likely  to  b3  acquiesced  in  without  village  quarrels.  Finally  Yadu 
is  in  kinship  one  degree  nearer  to  the  deceased  than  Dani. 

It  appears  to  me  to  be  more  in  accordanca  with  the  stress 
laid  by  the  present  rules  on  the  rule  of  primogeniture  to  appoint 
Yadu  than  Dani.  Had  it  not  been  for  the  accident  that  no 
common  ancestor  ever  held  the  lambardari  Yadu's  claim  would 
have  been  complete. 

On  these  grounds  I  set  aside  the  Commissioner's  order  and 
restore  that  of  the  Collector. 

The  case  was  a  very  disputable  one.     No  order  as  to  costa. 

Revision  allowed. 


No.  6. 

Before  ihe  Hon  He  C.  L.  Tapper,  C.  S.  I.,  Fi7iancial 
Commissioner. 

NARINDAR  SINGH  AND  OTHERS —(Plaintiffs),— 
PETITIONERS, 

LEHNA  SINGH  AND  OTHERS,— (Defenpants),- 
RESPONDENTS. 

Revision  No.  324  of  1899-1900. 
Limitation— Reference  under  Section  %^  {^)  of  the  Teancy  Act  188?-- 
Plaintiffs'  estate  under  Court  of  Wavdt — Belay  in  making  application — Want 
of  leisure  on  iiccotmt  of  plague  —  Revision— Material  irregularity — Occupancy 
j-ight — Mortgage  of — Death  of  occupancy  tenant  without  heirs — Ri^ht  of 
mortgagee  a$  against  la,ndlord.  / 
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In  a  suit  by  the  landlords  who  were  minors  under  the  Court  of  Wards 
to  dispossess  the  mortgagees  on  the  ground  that  the  occupancy  right  had 
become  extinguished  by  the  death  of  the  occupancy  tenant  (mortgagor) 
without  heirs,  the  first  Court  (Assistant  Collector)  dismissed  the  case  as 
time-barred  on  the  ground  that  the  limitation  began  to  run  from  the  date 
of  the  transfer  which  was  more  than  six  years  before  the  date  cf  suit. 
No  appeal  was  preferred  from  that  order.  Subsequently  the  Collector  was 
asked  to  move  the  Financial  Commissioner  under  claiise  (3)  of  Section  84 
of  the  Tenancy  Act,  to  revise  the  order  of  the  Assistant  Collector,  and  he 
submitted  the  case  to  the  Financial  Commissioner,  the  defendants  objected 
that  the  Financial  Commissioner  ought  not  to  interfere  as  the  plaintiffs 
had  not  availed  themselves  of  the  right  of  appeal  and  that  the  reference 
-was  not  made  until  nine  months  after  the  case  had  been  decided  by  the  first 
Court,  and  that  there  was  no  material  irregularity. 

Held,  that  the  excuse  of  want  of  leisure  on  the  part  of  a  public  officer 
(which  could  not  be  accepted  in  the  case  of  a  private  person)  administering 
the  affairs  of  minors  at  a  time  when  plague  was  prevalent  in  his  district 
should  be  accepted  as  a  sufficient  cause  for  the  delay. 

Held,  also,  that  the  application  of  a  rule  of  limitation  which  in  fact  does 
not  apply  to  the  case  at  all  amounts  to  a  material  irregolarity. 

Held,  further,  that  the  plaintiffs  were  entitled  to  a  decree  as  the 
interest  of  the  mortgagee  could  be  no  greater  or  last  longer  than  that  of 
the  mortgagor,  and  that  the  mortgagor's  interest  having  come  wholly  to  ai. 
end  by  reason  of  his  death  without  heirs  the  mortgagee's  interest  ceased 
with  it  even  if  the  mortgage  was  made  with  the  landlord's  knowledge. 

Onse  referred   by  W.    De  M.   Malan,   Esquire,  Collector,   Amritsnr, 
on  24!th  Augttst  1900,  under  Sectinii  84  (3),  Tennncy  Act,  1887. 

Sukh  Dial,  for  petitioners. 
Turner  and  Rup  Lai,  for  respondents. 

The  material  facts  of  this  case   sufficiently   appear   fi"om   the 
following  judgment : — 

29lh  Dee.  1900.  The    FiNANCur.     Commiss[Oneb.— The    occupancj-    tenants, 

Phaggu  and  others,  mortgaged  theii*  holding  in  1884  to  the 
defendants'  predecessors.  The  landlords,  Sardar  Xarindar  Singh 
and  others,  are  minors  under  the  Court  of  Wards,  and  sue  to 
dispossess  the  moi-tgagees  on  the  ground  that  the  occupancy  right 
has  been  extinguished  by  the  death  of  Phaggu,  the  last  surviving 
occupancy  tenant,  without  hell's. 

The  first  Court  has  dismissed  the  claim  as  time-barred,  count- 
ing a  six  years'  limitation  from  the  date  of  transf ei-  in  1 884. 

Assuming  the  law  to  bo  as  found  in  Sher  Khan  v,  Pir 
Bakh$h  {^)  lately  cited  with  concurrence  by  my  predecessor  in 
Hamvantav.  Ohouth  Mai  ("),  there   is  no  doubt  that  the  claim  of 


(')  79,  P.  B.,  1878,  Ci7.         (»)  2,  P.  B.,  1900,  Uev. 
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the  plaintiffs  should  succeed  unless  it  is  really  time  barred  or  thei'e 
is  some  other  valid  reason  for  rejecting  it  sufficient  to  outweigh 
the  prima  fade  efEect  of  the  judgments  just  quoted. 

Counsel  for  the  defendants, — i.  e.,  for  the  mortgagees  in  pos- 
session of  the  occupancy  holding,  sought  to  show  that]  the  Financial 
Commissioner's  powers  of  revision  had  in  some  way  been  naiTowed 
by  the  recent  amendment  of  the  Punjab  Courts  Act  by  Act  XXV  of 
1899.  It  is  unnecessary  to  discuss  that  question  in  its  full  extent 
for  the  purposes  of  this  case.  The  expression  "  matexial  irregu- 
"  larity  "  has  not  been  altered  by  the  change  in  the  law  and  after 
considering  the  Civil  and  Revenue  ruhngs,  viz.^  'Chakur  Maly.  Ram 
Nath  {^),  Sardar  Fakir  Muh'^mmad  Khan  v.  Kasim  ('),  Shih 
Dial  V.  Jh'inda  Mai  (3),  Gtirbakhsh  Singh  v.  Beta  (■*),  Mula 
Shah  v.  Nizam  Din  (^),  Uttum  Singh  v.  Dharm  Smgh  (^),  Jaimal 
Singh  V.  Gunpat  Mai  (J),  Guiditta  Mai  v.  Pal  Singh  (^), 
Jhanda  v.  Lahhn  (3),  Uoehnck  v.  Henderson  {^^)f  Dipn  Mai  v. 
Ookal  Ch'ini  C^^),  Pandit  Rama  Kant  v.  Pandit  Bagdeo  (*'), 
Ntir    Dahiv.  The    Municipal   Committee,  Delhi  (^^),    Mussammat  * 

Wazir  Begam  v.  Mussammat  Piyuri  Begam  (^*),  Khushia  v. 
Pii\i  {^'^),  Khtiihalav.  Khnshwaqt  Rai  {^^),  Gulib  v.  Dhagwan 
Singh  (i^),  Danlat  Khan  v.  Most  Ali{^^),  Fazlay.  Lai  Singh  {^^), 
Lekha  Mai  v.  Muhammad  Bakhsh  (2'*),  Surta  v.  Imin-ud-din  (*^), 
Hirde  v.  Darbari  (^^),  Bihadur  v.  Dul  Chand  (^3),  and 
Chiuga  v.  Mangat  Ram  {^^).  I  have  no  doubt  that  the  application 
by  the  first  Court  to  this  case  of  a  rule  of  limitation,  which  in  fact 
did  not  apply  to  it  at  all,  amounts  to  a  material  irregulaiity. 

The  landlords,  having  acquiesced  in  the  moi-tgage  by  accept- 
ance of  rent  for  many  years,  had  no  right  to  sue  till  Phaggu  died. 
That  was  less  than  six  years  before  the  institution  of  the  suit— 
less  therefore  than  the  shortest  period  of  limitation  which  could  on 
any  sound  view  be  applied  to  this  case. 

It  was  next  contended  that  the  case  should  be  thrown  out 
because  the  Court  of  Wards  acting  for  the  minoi-s  had  never  ap- 
pealed. The  minors  live  in  the  Hoshiarpur  District  and  the  case 
ai-ose  in  the  Amritsar  District.     Plague  was  at  the   time  prevalent 


(1)     29,  P.  R.,  1886.  {^^)  68,  P.  P.,  1897. 

(»)  105,  P.  R.,  1888.  (1^)  50,  P.  P.,  1898. 

(»)     42,  P.  P.,  1889.  (»*)  11,  P.  P.,  1886,  Rev. 

(*)  206,  P.  /?.,  1889.  (»«)     7,  P.  P.,  1888,  Rev. 

(5)  108,  P.  P.,  1890.  V)  13,  P.  P.,  1890,  Rev. 

(8)     60,  P.  P.,  181)1.  (i«)     1,  P.  P.,  1892,  Rev. 

(')     65,  P.  P.,  1891.  ('»)     6,  P.  P.,  1892,  Rev. 

(8)  26,  P.  P.,  1892.  (*»)  17,  P.  P.,  1892,  Rev. 

(9)  19,  P.  P.,  1894.  (-M  2,  P.  P.,  1801,  Rev. 
(>")  54,  P.  P.,  1896.  (»2)  5,  P.  P.,  1891,  Kev. 
(>i)  34,  P.  P.,  1897.  i-^)  3,  P.  P.,  1893,  Rev. 
(*•)  60,  P.  B„  1897.  (**)  3,  P.  P.,  1898,  Rev. 
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in  the  Hoshiarpui'  District.  The  excuse  for  a  late  reference  under 
Section  84  (3)  of  the  Tenancy  Act  is  want  of  leisure  on  the  part 
of  the  Deputy  Commissioner.  That  could  not  be  accepted  in  the 
case  of  a  private  person,  but  in  the  case  of  a  public  officer  ad- 
ministering the  affaii-s  of  minors  at  a  time  of  plague,  I  think  it 
should  be  accepted. 

The  effect  of  Sher  Kh-in  v.  Fir  Bakhsh  (^)  m  that,  the  interest 
of  the  mortgagee  coald  be  no  greater  and  last  no  longer  than  that 
of  the  mortgagor  and  "  that  the  mortgagor's  interest  having  come 
"  wholly  to  an  end  by  reason  of  his  death  without  heirs,  the  mort- 
"  gagees'  interest  ceased  with  it  eVen  if  the  mortgage  was  made  with 
*'  the  px-oprietor's  knowledge  or  was  afterwards  assented  to  by  him." 

This  ruling  was  passed  under  the  Act  of  1868,  but  I  cannot 
find  anything  in  the  Act  of  1887  which  is  opposed  to  it.  If  Sec- 
tion 59  had  made  the  occupancy  right  devolve  on  the  landlord 
when  the  heirs  of  the  occupancy  tenant  fail,  I  might  have  held 
that  the  landlords  came  in  subject  to  any  incumbrance  in  which 
they  have  themselves  acquiesced  and  would  not  be  entitled  to  pos- 
session till  they  had  paid  off  the  mortgage  debt.  But  though 
much  might  be  said  for  the  equity  of  such  a  decision, .  it  would  be 
opposed  to  the  unequivocal  language  of  Section  59  (4).  There  is 
no  devolution  of  the  occupancy  right  upon  the  landlord  of  an  oc- 
cupancy tenant  deceased  without  heirs.  The  law  is  that  the  occu- 
pancy right  is  extinguished.  There  cannot  bo  a  subsisting  mort- 
gage of  a  right  which  has  ceased  to  exist,  and  1  must  therefore 
hold  that  the  landlords  are  entitled  to  the  possession  for  wliicli 
they  sue.  Decree  will  be  passed  accordingly.  No  orders  as  to 
costs, 

AppUeatinn  allowed. 


No.  7. 

Before  the  Hon'ble  C.  L.  Tioppcr,  C.S.I.,  Financial 
Commissioner. 
IBRAHIM  AND  OTHERS,— (Defendants),— PETITIONERS, 
BKvmiOK  SiDK.    I  Versut 

NATHU  AND  OTHERS,- (Plaintiffs),— RESPONDENTS. 
Revision  No.  209  of  1899-1900. 

iJccu})ancy        rights — Unauthorised      uUcnation — Acqiiic^cencv  —  Punjab 
Tennncy  Act,  1887,  Sections  53  and  56. 

The  Full  Bench  ruling  of  ihe  Chief  Court  in  Shankar   Dos    ntid   others 
T.  Sher  ZamoH  (*)  alters  the    law    laid    down    by   the   same   authority   in 

(»)  70,  P.  R.,  1878.         (')  66,  P.  R.,  1900,  F.  B. 
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Lehna  v.  Ganpat  and  Kaka  (')  so  that  a  registered  mortgage  deed  does 
not  now  necessarily  have  priority  over  an  unregistered  mortgage  deed 
relatiug  to  the  same  proi)erty. 

Decisions  passed  under  the  law  before  this  alteration  was  made  must 
be  construed  according  to  the  law  in  force  at  the  time. 

The  mortagec  of  an  occupaacy  tenant  who  had  gained  priority  over 
otiier  mortgagees  of  the  same  tenant  in  the  former  state  of  the  law  having 
sold  his  right  to  the  other  mortgagees,  it  was  held  that  though  the  landlords 
were  entitled  to  have  the  sale  declai-ed  void,  tlie  priority  acquired  by  the 
vendor  was  acquired  as  against  the  tenant  and  the  other  mortgagees  only, 
and  did  not  give  the  landlords  any  right  which  they  would  not  otherwise 
have  had.  As  they  had  acquiesced  in  the  mortgages,  tbcy  were  not  entitled 
to  possession. 

Petition  for  revision  of  the  order  of  A.  Anderson,  Esquire,  Com- 
missioner of  Jullv,ndi(,r,  dated  22nd  March  1900. 
Golakiiatli,  for  respondents. 

The  material  facts  of  this  case  appear  from  the  following 
judgment: — 

The  Financial  CuMMtssiONER.— This  is  a  very  peculiar  case  30/A.  />ec.  1900. 
owing  to  the  number  of  mortgages  of  the  occupancy  holding  to 
which  it  relates  and  to  the  circumstance  that  since  the  date  of  the 
decree  on  which  it  turns  the  law  i-elating  to  the  pi-ioi-ity  of  re- 
gistered instruments  has  been  substantially  altered  by  a  Full  Bench 
ruling  of  the  Chief  Court. 

I  agree  with  the  Commissioner  that  the  sale  by  Bhagwan  Das 
of  his  rights  under  the  decree  of  1898  must  be  set  aside ;  but  1 
differ  as  to  the  effect  of  the  cancellation  of  that  sale. 

It  is  true  that  if  it  be  assumed  that  the  mortgagees  have  no 
right  except  such  as  they  derive  from  Bhagwan  Das,  the  transfer 
of  possession  to  the  landlords  follows  as  a  logical  consequence. 
But  this  consequence  is  so  unjust  that  nothing  shoi't  of  an  explicit 
declaration  of  the  law  would  compel  me  to  hold  it  to  be  inevitable. 

The  law,  however,  is  far  from  being  explicit,  and  I  think  that 
on  the  explanation  I  am  about  to  give  an  equitable  decision  may 
be  arrived  at. 

The  facts  are  complicated  and  must  be  briefly  stated.  Ghaniya 
Lai,  occupancy  tenant  of  36  kanals  11 1  marlas,  in  June  1887 
mortgaged  20  kanals  by  two  unregistered  deeds  to  Suba,  Ibrahim 
and  Ismail.     These  mortgages  were  with  possession. 

He  then  executed  a  registered  collateral  mortgage  of  the 
whole  holding  in  favour  of  Bhagwan  Das  in  April  and  July  1888. 
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In  1891  tho  landlords  sued  to  set  aside  the  unregistered 
mortgage,  and  their  suit  was  dismissed  in  February  1892  on  the 
gi-ound  of  acquiescence. 

In  July    1892    the   tenant   mortgaged   the  20   kanaU  which 

were  the  subject  of   the  suit  just   mentioned   to  one   Kashi  Ram. 

This  mortgage  was  registered,  and  Ibrahim  and  Ismail  purchased 
Kashi  Ram's  right. 

In  August  1888  the  tenant  mortgaged  1  kawil  and  5  mirU$ 
to  Shahab-ud-din,  in  October  1894  7  kaii'ih  and  17  mirlas  to  Amir 
Bakhsh,  and  on  some  dat«,  which  I  do  not  know,  but  later  than 
that  of  the  collateral  mortgage  to  Bhagwau  Uas,  7  kanals  9^ 
marlas  to  Rahman. 

Bliagwan  Das  sued  the  tenant  and  the  mortgagees  for 
possession  on  the  ground  that  the  conditions  of  his  mortgage  had 
not  been  fulfilled  ;  and  he  got  a  decree  on  6tli  April  1698.  This  was 
given  in  pui'suance  of  the  Chief  Court  ruling  Lehna  v.  Guitpjt  (^) 
which  has  been  overruled  by  the  recent  Full  Bench  decision  Shankar 
Daa  V.  Sher  Z<iinin  (*).  It  was  held  that  the  mortgage  to  Bhagwan 
Das  had  priority  over  the  unregistered  mortgages  of  1887,  because 
the  deed  was  registered,  and  over  the  other  mortgages  because  they 
were  of  later  dates. 

If  the  recant  Chief  Court  ruling  had  then  been  in  force,  it  is 
improbable  that  the  mortgage  of  Bhagwan  Das  would  have  been 
given  priority  over  the  mortgages  of  1887.  The  recent  ruling 
show.-?  how  inequitable  is  tin  doctrine  of  priority  after  actual  or 
constructive  notice,  and  how  nearly  it  approaches  to  the  dii-ect 
encouragement  of  fraud. 

1  admit  that,  as  contended  before  mc,  the  decree  of  1898  must 
be  construed  in  accordance  with  tlie  law  in  force  at  the  time. 

So  far  then  as  the  rights  of  the  respective  mortgagees  are 
concerned,  I  must  allow  that  none  of  the  mortgagees  have  any  locus 
tfaudi  as  against  Bhagwan  Das. 

But  it  docs-  not  seem  to  me  to  follow  that  the  mortgages 
which  must  be  treated  as  rmllities,  so  far  as  he  is  concerned,  must 
necessarily  be  so  treated  as  against  others  not  holding  any  register- 
ed deeds  entitling  them  to  priority. 

The  mortgagees  do  not  a2)pear  to  have  been  disturbed  in 
possession,  and  they  are  of  course  holders  for  value.  The  land- 
lords have  not  impeached  the  mortgages  except  in  the  suit  of  1891 
in  wliich  their  claim  was  rejected.  They  have  stood  by  and 
allowed  these  niortgagos  to  be   made,  and  now  they   seek   to   take 


(')  115,  P.  R,,  1890,  (F.  B.)  (»)  56,  P.  R,,  1900,  (F.  B.) 
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advantage  of  the  position  assigned  to  Bhagwan  Das  by  a  view  of 
the  law  pronounced  by  the  highest  provincial  authority  to  be 
inequitable. 

To  that  I  cannot  assent.  I  hold  that  the  effect  of  cancelling 
the  sale  made  by  Bhagwan  Das  ia  to  put  all  concerned  in  exactly 
that  position  which  they  occupied  when  the  decree  of  1898  was 
passed ;  and  I  hold  further  that  that  decree  though  conclusive  as 
between  the  parties,  v-z.,  Bhagwan  Das  and  the  tenant  and  hia 
mortgagees,  did  not  confer  on  the  landlords  any  rights  over  and 
above  those  which  they  would  have  had  if  tlie  deci*ee  had  never 
lieen  given. 

It  follows  that  the  landlords  are  not  entitled  to  dispossess 
the  mortgagees  :  and  while  a  formal  order  must  be  passed  cancel- 
ling the  sale  made  by  Bhagwan  Das,  so  much  of  the  Commissioner's 
order  as  awards  possession  to  the  landlords  must  be  set  aside. 

No  order  rs  to  costs. 

Application  alloifed. 

Ko.8. 

Before  the  Uon^hie  C.  L.  Tufper,  C.S.T.,  Financial 

Commissioner, 

ROSHAN  AND  OTHERS, -(Plaintiffs),—  PETITIONERS, 

Versus 

POHLO,— (Defendant),— RESPONDENT. 

Revision  No.  266  of  1899-1900. 

Occupancy  rights — Alluvion  and  diluvion — Rights  of  occupancy  tentnt 
in  iuhnerged  land  on  re-appearance — Custo7u, 

Held^  that  the  generol  rule  in  the  Punjab  is  that  an  occupancy  tenant 
does  not  lose  his  right  by  reason  of  the  land  of  hia  holding  being  snb- 
merged.  A  custom  to  the  contrary  may  be  proved,  but  such  a  custom 
being  plainly  inequitable  very  strict  proof  of  its  existence  should  be 
required  before  it  ia  acted  upon. 

Sahih  Rai  V.  Khair  Shah  ('),  Dakhtawar  v.  Sultan  Ah*nad  (•),  Rutta  v. 
Mai  Singh  (*),  Sultan  Khan  v.  Syad  Muhammad  Shah  {*),Lal  Shah  v.  Farim 
Bahhsh  (^),  Murid  v.  Mussammat  Ram  Devi  ("),  and  Raja  and  another  v. 
Sarfaraz  and  another  (^)  followed. 

Petition  for   vfvision    of  the   order   of    M.  S.  D.  Butler,   Etquire, 
CoVerti.r  of  Eonhiarpur,  dated  22nd  May  1900. 

The  facts  of  this  case  sufficiently  appear  from  the  following 
judgment  which  was  delivered  by 

(')     19,  P.  R.,  1876.  C)    59,  P.  i2.,  1877. 

(«)    83,  P.  R.,  1870.  (')    96,  P.  R.,  1879. 

(»)  122,  P.  R..  1876.  C)  127,  P.  11.,  1879. 

(7)  152,  P.  R.,  1883. 


Revision  Bios. 
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3lst  Dec.  1900.  The   Financial  Commissioner.— The  plaintiffs,  who  ai-e  the 

recorded  occupancy  tenants,  claim  half  the  price  of  mnnj  and 
kharkaua  alleged  to  have  been  taken  by  the  landlord.  Their  case 
is  that  the  land  in  suit  was  washed  away  some  twenty  years  ago, 
and  that  after  its  re- appearance  they  some  years  ago  planted 
kh'irkann  and  shisham  trees,  but  were  forcibly  dispossessed  by 
the  landlord  in  1898 ;  who  thereupon  prevented  them  from  cutting 
the  mwij  and  kharkana  and  took  it  himself. 

The  Courts  below  have  found  that  the  occupancj^  tenants  in 
this  village  (Alawalpur)  who  pay  in  kind  lose  their  occupancy  rights 
when  their  land  is  washed  away  and  dismissed  the  claim  for 
this  reason. 

In  my  opinion  this  decision  is  based  on  a  wrong  ground.  There 
is  no  distinct  provision  in  the  Wajib-ul-arz  declaring  the  custom 
as  to  loss  or  retention  of  the  occupancy  right  in  case  of  diluvion 
and  an  elaborate  inquiry  extending  to  29  villages  in  this  part  of 
tlie  country  shows  conclusively  that  there  is  no  general  and  uni- 
form custom,  the  custom,  where  pix)ved  at  all,  vaiying  from  place 
to  place. 

Following  the  Chief  Court  decisions  in.  Sahih  Hai  v.  Khair 
Shah  Q),  Bihhtaucarx.  Sultan  Ahrtiad  (2),  Bnttu  v.  Mai  Singh  (^), 
Sultan  KJian  v.  Syad  Mahammad  Shah  {'^),  Lai  Shah  v.  Karim 
Bakhsh  (°),Muri'i  v.  Mussammat  Ram  Devi  (^),  and  Ra/u  and  an- 
other V.  Sarfaraz  and  another  (*),  I  hold  that  the  general  rule  in  the 
Punjab  is  that  an  occupancy  tenant  does  not  lose  his  I'ight  by 
i-eason  of  the  land  of  his  holding  being  submerged.  A  custom  to 
the  contrary  may  be  proved,  but  such  a  ciistom  is  plainly  inequit- 
able and  very  strict  proof  of  it  shoiild  be  required  before  it  is 
acted  upon. 

In  the  present  case  the  presumption  arising  from  the  above 
view  of  the  law  and  the  presumption  arising  from  the  entry  in  the 
annual  record  are  in  favour  of  the  tenants. 

On  the  other  hand  they  may  be  disqualified  by  abandonment 
from  asserting  the  light  which  would  otherwise  accrue  to  them 
under  the.se  presumptions. 

They  certainly  have  not  proved  any  connection  on  their  own 
part  with  the  land  since  its  re-appeai^ance.  1'hey  do  not  profess 
ignorance  of  their  rights  ;  on  the  contraiy  they  pretcmd  to  have 
asserted  them  and  have  not  made  good  their  pretence. 

(>)    19,  P.  R,  1876.  C)    59,  P.  It.,  1877. 

(«)    83,  P.  It.,  1876.  (")    96,  P.  R.,  1879. 

(=•)  122,  P.  It.,  1876.  (•)  127,  P.  It.,  1879. 

(7)  152,  P.  B.,  1883. 
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I  think  there  is  no  doubt  that  they  have  stood  by  for  some 
years,  while  the  landlord  has  been  taking  such  produce  as  there 
was,  and  I  therefore  hold  that  they  have  failed  to  cultivate  the 
tenancy  without  sufficient  cause  for  moi'e  than  one  yeai',  and  have 
therefore  abandoned  it. 

Application  rejected.     Xo  order  as  to  costs. 

Application  dismissed. 


No.  9. 

Bt'fore  the  Hou'lh:  C.  L.  Tupper,  C.S.I.,  Financial  Commis- 
sioner. 
OHULAM  HUSSAIN, - (Dkfkn n\NT), -  PETITIOXER,  | 

Versus  ->    Rkvision  Side, 

AZIZ  BAKHSH  AXD  OTHERS,  — ( Pr.Aixii ffs),—  I 

RESPOXDENTS. 

Revision  Xo.  474  of  189S-99. 

Landlord  and  tenant  -  Share  of  ~  In  kankar  extracted  front  tenant's 
hijldimj. 

Held,  tliat  in  the  case  of  bufai  paying  land  kanlar  (\u^  out  b}-  an  occu- 
pancy tenant  should  bo  shared  botAveen  the  landlord  and  tenant  in  the 
same  projjortion  as  tlic  crop  is  shared. 

I'atition  for  revision  of  the  order  of  C.  M.  King,  Esquire,    Collector 
of  JnUnndnr,  dated  I2th  Jane  1899. 
The  following  judgment  was  delivered  by 

TiiK  EiXAxciAL  Commissioner.— This  is  a  suit  for  the  price  of    30/^  Jany.  1901. 
ktinknr  taken  by  occupancy  tenants  paying  bctai  for  three   kanals 
one  marla  of  chnhi  land. 

There  have  been  former  suits  in  similar  cases  from  the  same 
locality  and  the  decisions  are  conflicting.  All  allow  the  proprietor 
something,  but  in  two  cases  the  Courts  have  given  them  the  whole 
value  of  the  kanlor,  in  one  case  two-fif  ths  of  its  value  and  in  one  case 
half.     It  is  desirable  to  lay  down  a  consistent  rule  once  for  all. 

The  kankar  is  according  to  the  entry  in  the  Wajib-iil-arz  the 
property  of  Government.  But  the  Commissioner  has  i-ightly  de- 
cided the  case  as  one  between  landlord  and  tenant,  the  Government 
not  being  a  party  and  having  so  far  made  no  claim. 

Xeither  party  has  any  better  nght  to  the  kankar  than  the 
other.  Xo  decisions  of  superior  Courts  have  been  found  bearing  on 
the  questions  at  issue  which  are,  is  the  landlord  entitled  to  the  whole 
of  the  kankar  or  its  value,  or  to  any  share  of  the  same,  and  if  the 
latter  then  what  share  ? 
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Decisions  have  been  quoted  as  to  rights  in  trees,  but  these  are 
clearly  inapplicable. 

It  is  expedient  to  lay  down  some  rule  which  shall  be  clear  m 
itself  and  easy  of  application. 

I  think  that  in  the  case  of  batai  paying  land  hnnhir  should  be 
shared  between  landlord  and  tenant  in  the  same  proportion  as  the 
crop  is  shared,  because  the  loss  of  a  possible  crop  on  the  land  from 
which  kanhar  is  taken  is  the  measure  of  the  loss  sustained  by  the 
parties  by  the  land  being  used  for  quarrying  instead  of  for  agri- 
culture. Each  party  will  thus  be  recouped  for  his  loss  in  pi'opor- 
tion  to  the  loss  sustained.  As  to  the  argument  that  when  kanhar 
is  extracted  the  tenant  has  not  to  bear  the  cost  of  cultivation,  and 
that  the  landlord  should  therefore  have  the  larger  share,  it  must 
be  remembered  that  the  tenant  will  oidinarily  have  to  bear  the 
expense  of  restoring  the  land  to  a  culturable  condition. 

I  therefore  decide  that  the  landlords  are  entitled  to  the  same 
share  of  the  value  of  the  Icankar  as  they  are  entitled  to  take  in 
batai.  Here  the  land  is  chahi  and  the  rate  of  halai  is  one-third. 
Hence  the  landlords  are  entitled  to  one-third  of  the  value  of  the 
kankar.  This  has  been  assessed  at  Rs.  26.  The  landlord's 
share  will,  therefoi^,  be  Rs.  8  annas  10  and  8  pies. 

Application  allowed,  decree  modified  accordingly.  No  order 
as  to  costs,  the  matter  being  one  which  required  decision. 

Ajjplication  allrnced. 

No.  10. 

Before  the  Eon'hle  C.  L.  Tapper,  C.  8.  L,  Financial 

Commissioner. 

RAHIM  BAKHSH  AND  OTHERS,— (Plaintiffs), — 

PETITIONERS, 

Versus 

RAHIM  BAKHSH,- (Defendant),— RESPONDENT. 

Revision  No.  215  of  1899-1900. 

Occupancy  rights  — Punjab  Tenancy  Act,  1868,  Section  6,  and  Punjab 
Tenancy  Act,  1887,  Sections  G  and  111 — Admis>iion  ly  tenant  made  previous 
to  1887  that  he  was  merely  tenant-at-ivill. 

In  a  case  to  contest  a  notice  of  ejecttnent,  it  was  proved  that  at  the 
Regalar  Sfttlemont  1838,  the  ancestors  of  the  tenants  wore  recorded  as 
having  occupancy  rights  in  the  land  now  in  dispute,  but  that  during  the 
Revised  Settlement  in  1880  the  tenants  enicrcd  into  an  agreement  with  the 
andlordd  adniittltig  that  tlicv  were  nicrc  tenants-at-will. 
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Held,  thnt  before  the  pissing  of  the  present  Tenancy  Act  (XVI  of 
1887)  it  was  iHwful  f.,r  ten  i.its  to  surrender  their  occupancy  rights  to  the 
landlord  and  that  the  tenants  had  done  so  by  agreement  and  that  they  were 
thus  undoubtedly  ten.mts-at-wiU  at  the  date  of  the  passing  of  the  present 
Tenancy  Act,  Section  0  of  which  did  not  confer  on  them  a  status  which 
they  had  so  surrendered. 

Held,  also,  that,  a  mere  volnntary  admission  by  a  tenant  does  not  operate 
to  deprive  him  of  liis  right.  Revenue  Courts,  therefore,  before  refusing 
torecogniseanoccupancy  right  on  the  ground  that  the  tenant  has  volun- 
tarily admitted  himself  to  be  a  tenant-at-will  should  satisfy  themselves  that 
there  has  been  an  actual  and  valid  agreement  to  relinquish  the  right. 
Chamyh  v.  Mi'za  (')  considered  and  affirmed. 

Petition  for  revision  of  the  order  of  R.  Clarke,    Esquire,    Com- 
missioner, Lahore  Dicisim,  dated  '2'Srd  March  1900. 

Shah  Din,  for  petitionee. 

Parker,  Harkishen  Lai  and  Gokal  Chand,  for  respondent. 

The  following  judgment  was  delivered  by 

The  FrNANCFAr,  CoMMr^siosER. — This  is  a  claim  to  contest  notice    7^;^  Feby.  1901, 
to  ejectment  fix)m  669  ^ana/.«t  18  7>ia?-Z(is    of    land    in    viausa    Buch, 
tahsil  Mooltan. 

At  the  Regular  Settlement  of  1 858,  the  ancestors  of  the  tenants 
were  recorded  as  having  occupancy  rights  in  the  land  in  suit. 
Their  occupation  and  that  of  the  present  tenants  appears  to  have 
been  continuous. 

It  is  contended  that  though  they  were  no  doubt  occupancy 
tenants  up  to  the  period  of  the  Revised  Settlement  of  1880,  yet  they 
then  forfeited  their  occupancy  rights  by  agreeing  with  their  land- 
lords that  they  were  merely  tenants-at-will. 

At  attestation  in  the  Revised  Settlement  the  tenants  undoubtedly 
did  agree  with  the  landlords  as  above.  I  have  carefully  examined 
the  attestation  papers  in  all  stages  and  this  is  not  a  case  of  a  mere 
voluntary  admission.  The  landlords  as  well  as  the  tenants  took 
part  in  the  proceedings,  and  great  care  was  exercised  to  see  that  the 
tenants  knew  what  they  were  about.  I  do  not  think  there  is  any 
sound  reason  to  discredit  those  j^roceedings  in  any  way,  though  some 
of  them  took  place  in  1876  and  the  final  order  was  passed  in  1878. 

A  long  argument  was  addressed  to  me  at  the  hearing  in  this 
case  on  the  doctrine  of  estoppel  and  the  effect  of  Section  11. 5  of 
the  Evidence  Act.  I  do  not  find  it  necessary  to  go  into  that  ques- 
tion because  the  express  provisions  of  the  Tenancy  Acts  are  sufficient 
for  the  decision  of  the  case. 

(1)  4,  P.  R.,  189G,  Rev. 
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There  is  no  doubt  that  until  the  Act  of  1887  came  into  force 
on  Kovember  1st  of  that  year,  tenants  were  competent  by  such 
an  agreement  with  the  landlords  as  is  here  alleged,  to  divest 
themselves  of  their  occupancy  rights.  Section  2  of  the  Tenancy 
Act  of  18G8,  which  remained  in  force  till  that  date,  provided  that 
nothing  in  that  Act  contained  should  affect  the  operation  "  of  any 
"  agreement  between  a  landlord  and  a  tenant,  ^^•hen  .such  agree- 
•*  ment  is  in  wi-iting  or  recoi'ded  by  the  proper  officci-  in  the  record 
'*  of  a  Regular  Settlement  sanctioned  by  the  Local  Government.  " 
Here  the  agreement  is  in  writing  and  is  recorded  by  the  Settlement 
officials  in  the  ordinary  coui"se  of  their  dut}',  the  result  being  shown 
in  the  completed  record  which  exhibits  the  tenants  as  tenants-at- will . 

There  is  no  doubt  also  that  if  the  agreement  had  been  made 
after  the  passing  of  the  Act  of  1 887,  it  would  have  been  void  under 
Section  110  (1)  (a)  to  the  extent  to  which  it  purported  to  override 
any  of  the  provisions  of  that  Act  with  respect  to  the  acquisition  of 
a  right  of  occupancy. 

Section  11 1  of  that  Act,  however,  differs  most  materially  from 
Section  2  of  the  Act  of  1868.  So  much  of  Section  111  as  is 
material  stands  thus  : 

"  Save  as  expressly  provided  in  this  Act,  nothing  in  this  Act 
"  shall  affect  the  operation  of  any  agreement  between  a  landlord 
■'and  a  tenant  when  the  agreement  either  is  in  writino-  or  has 
"  been  recorded  in  a  record  of  rights  before  the  passing  of  the  Pun- 
"  jab  Land  Revenue  Act,  1887." 

Xow  amongst  the  express  provisions  of  the  present  Act  is  Sec- 
tion 6.  This  also  differs  very  materially  from  tho  corresponding 
section  (also  Section  6)  in  the  Act  of  1868  which  merely  raised  I 
presumption  in  favour  of  the  tenant.  The  present  Section  6 
declares  that  a  tenant  who  fulfils  certain  conditions  shall  be  deemed 
to  have  a  right  of  occupancy  unless  the  contraiy  has  been  established 
by  a  decreeof  a  compotentCourt  in  a  suit  instituted  before  tho 
passing  of  the  Act. 

If,  then,  this  is  one  of  the  express  provisions  to  which  reference 
is  made  in  Section  111,  the  tenants  in  the  present  case,  who  liavo, 
as  a  fact,  fulfilled  these  conditions,  an;  entitled  to  a  deciee. 

This,  however,  is  not  the  construction  which  I  put  upon  Sec- 
tion 111  in  Snrab  v.  Chiragh  (i)  nor  do  I  think  it  is  the  correct 
consti-uction.  In  the  judgment  to  which  I  have  referi-ed  I  said, 
"except  in  so  far  as  the  Act  deliberately  declares  certain 
"  agi-eeraents  and  entries  to  be  void,  agi-eements  opposed  to  its  px'o- 

(>)  3,  P.  /?.,  ]8!)7,  Rev. 
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"  visions  are  upheld  by  Section  111."  If  the  Legislature  had  meant 
by  Section  Hi  that  landlords  and  tenants  could  not  in  any  case 
whatever  contract  themselves  out  of  tlie  provisions  of  the  Act  they 
would  doubtless  have  said  so  But  so  far  from  doing  this  they  laid 
down  in  express  language  in  Section  1 10  that  certain  agreements  made 
after  the  passing  of  the  Act  should  have  no  effect ;  and  Section  1 10, 
if  Section  111  operated  to  bar  all  agreements  in  variation  of  the 
Act,  would  have  been  altogethei-  superfluous. 

Thei-e  is  nothing  in  Section  G  about  an  agreement,  it  is  true 
it  detines  only  oua  way  in  which  th3  right  of  occupancy  confeiTed 
by  it  in  viitue  of  an  entry  in  a  record  of  rights  made  before  21st 
October  18G8  and  subsequent  continuous  occuj)ation  can  be  set 
aside,  vii.,  by  a  decree  granted  in  a  suit  instituted  befoi-e  let  Is'g- 
vcniber  1887  ;  but  if  I  were  to  hold  that  a  tenant  who  Avould  other- 
wise have  aci^uired  such  right  was,  before  the  date  last  named, 
incapable  of  surrendering  by  agreement  his  right  of  occuijancy  to 
I  lis  landlord,  I  should  virtually  give  retrospective  opei'ation 
to  Section  110  (1)  (a).  This  the  express  terms  of  Section  110 
forbid  me  to  do  ;  and  moreover  on  general  gi"ounds  it  is  obviously 
rip-ht  to  construe  with  strictness  provisions  in  restraint  of  agree- 
ment. 

Briefly,  before  the  passing  of  the  pi-esent  Act,  it  was  lawful  for 
the  tenants  to  surrender  their  occupancy  rights  to  the  landlord  ; 
ihcy  did  so  surrender  their  rights  by  agreement  made  in  1876  and 
1878  ;  they  must  have  had  complete  knowledge  of  this  as  they  were 
very  carefully  questioned  at  the  time  :  they  were  undoubtedly 
tenants-at-will  at  the  date  of  the  passing  of  the  present  Act  j  and 
1  am  unable  to  hold  that  Section  ti  confers  upon  them  a  staiu)> 
which  they  had  thus  agreed  to  surrender. 

it  only  remains  to  notice  the  term?  of  the  Commissioner's 
order.     He  wrote  :  — 

'"  I  agree  with  the  OoUector  in  holding  that  the  entry  made  in 
"  the  record  of  rights  in  1878,  and  never  disputed  till  now,  amounts 
"'  to  an  atyreement  under  Section  Hi,  and  it  is  not  for  a  Revenue 
•  Court  to  go  behind  the  entry  and  enquire  how  it  was  made  and 
•'  what  was  the  consideration.  1  therefore  reject  the  appeal." 

In  these  observations  1  do  not  altogether  concui .  The  mere 
entry  in  the  I'ecord  of  right  does  not  amount  to  an  agreement. 
The  record  of  rights  in  the  preparation  of  which  the  agreement 
occurred  was  not  made  before  November  18th,  1871,  nor  was 
the  matter  of  the  agreement  one  of  the  matters  specified  in 
Section  112. 
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In  cases  such  as  the  present  it  has  been  established  by  several 
decisions  (viz.  Khair  din  v  Mohamed  (^),  Hem  Singh  v.  Jiwan  (") 
and  Charagh  v.  Mirza  (^))  that  there  must  be  an  actual  agreement ; 
a  mere  volvmtary  admission  by  the  tenant  will  not  opeiate  to  depiivc 
him  of  his  light.  Revenue  Courts  must  befox'e  refusing  to  i-eec^iisc 
an  occupancy  right  in  such  a  case  as  this  certainly  satisfy  them- 
selves that  there  has  been  an  agixjement ;  otherwise  the  pi-ineipic 
of  Revenue  Judgment  Charagh  v.  Mirza  ('^j  which,  on  full 
consideration,  I  afldrm,  would  apply  Claims  of  landlords  to  annul 
the  occupancy  i-ight  on  gi-ounds  of  voluntaiy  admission  only  are 
inadmissible  since  old  Section  6  was  i-epealed  by  the  present  enact- 
ment. The  landlords  who  come  forward  with  such  claims  no^^ 
bave  missed  the  oppoiiunity  which  the  Legislature  gave  them  fur 
more  than  twenty  years. 

As  to  the  consideration,  which  is  pai-t  of  a  valid  agreement,  1 
need  only  say  as  regards  the  particular  case  before  me  that  where, 
after  a  dispute  touching  the  right  of  the  landlord  to  eject,  the 
landlords  and  tenants  concurred |more  than  twenty  years  ago  in  a 
imiiicular  entry,  of  which  the  tenants  nmst  liave  had  knowledge 
and  which  they  never  contested  till  now,  to  inquire  into  the  con- 
;  sidei-ation  would  be  mei-ely  to  invite  the  fabrication  of  evidence, 
and  considei-atoin  in  such  a  case  must  be  presumed. 

The  Courts  below  have  rejected  the  claim  for  occupancy  rights, 
and  for  the  reasons  given  above  I  agree  with  them  Application 
dismissed.  No  order  as  to  costs,  the  questions  involved  being 
disputable. 

Application  dismissed. 


(')  16,  P.  B.,  1872.  ( ■-)  3,  P.  if.,  1888,  Rev. 

(»)  4,  P.  J?.,  1896,  Rev. 
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No.  11. 

Before  the  Hon'ble  G.  L.  Tupper,  C.SJ.,  Financial 
Commitsion&r. 

HAZARI   MAL  AND  ANOTHER,— (Defendants),—  n 

PETITIONERS,  .         / 

„  '  y    Retision  Side. 

Versus  I 

JOTI  MAL,— (Plaintiff),— RESPONDENT.  ^ 

Revision  No.  151  of  1899-1900. 
Entries  in  record  of  rights  and  annual   records— Mutation    of  names — 
Construclxon  of  decree— Procedure  tuhen  parties  dispute  the   constructi»n   of  a 
decree — Punjab  Land  Revenue  Act,  1887,  Section  37. 

FeZ(i,  following  ffainanci  V. /atnna  (')  that  a  Revenue  Officer  dealing 
with  a  raotation  case  should  decline  to  go  behind  t"ho  plain  language  of  a 
decree  which  is  still  in  force  and  which  has  not  been  varied  or  set  aside 
or  superseded  by  any  act  of  parties  or  a  competent  authority. 

liaobat  Rai  v.  Taj  MKhammad  (*)  referred  to. 

Felilion    for    revision  of  the  order  of  R.  Clarke,     Esquire,    Commis- 
fioner  of  Lahore  Division,  dated  'i^Oth  April  1900. 

Bhagwan  Das,  for  petitioners. 
Madan  Gopal,  for  respondent. 
Tlie  following  judgment  was  delivered  by 

The    Financial   Commis.sioneb. — The  counsel  on  both    sides    28th  April  1901 
admit  that  the  decree  of  .3rd  February   1897  has  not  bsen    varied 
by  the  subsequent  proceedings  except   as  noted  by  the    District 
Judge,  Pandit  Hari  Kishen  Kaul,  whose  addendum   is  immateiial. 

The  applicant  relies  on  the  decree. 

The  contention  of  Mr.  Madan  Gopal  is  that  the  decree  is  not 
in  accordance  with  the  compromise  on  which  it  was  founded,  and 
that  the  real  intention  of  the  parties  is  to  be  gathered  from  that 
compromise  and  the  documents  relating  to  extensions  of  time 
referred  to  by  the  Commissioner.  Chief  Court  Civil  Ruling 
Naobat  Eai  v.  Taj  Muhammad  C*)  is  quoted  in  support  of  the 
contention . 

The  summary  natux-e  of  mutation  proceedings  has  been  explain- 
ed in  Barnand  v.  Jamna  {^).  A  Revenue  Officer  dealing  with  a 
mutation  case  should  decline  to  go  behind  the  plain  language  of  a 
decree  in  force,  not  varied  or  set  aside  or  superseded  by  any  act  of 
parties  or  competent  authority. 


C)  1,  P.  R.,  1901,  Ret'.  (*)  84,  P.  R.,  1885. 
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Here  the  decree  unquestionably  gives  a  mortgage  right,  not  a 
proprietftry  right. 

The  order  of  the  Commissioner  is  therefore  set  aside  and  that 
of  the  Collector  restored. 

Application  allowed. 


No.  12. 

Before  the  Bon'hle  G.  L.  Tupper,  C.  S.  I.,  Financial 

Commissioner. 
r     SOHKA  AND  OTBERS,— (t)fcFODANTs),-PETITI0NERS, 
Bevision  Side,   j  y^^^^^^ 

^        MUHAMMAD  BAKHSH- (Plaintiff), -RESPONDENT. 
Revision  No.  42  of  1900-1901. 

Transfer  cf  right  of  ocrupancy  wnder  Section  5  (1)  (c)— Measure  of  fixing 
value  by  the  Revenue  Officer— Punjab  Tenancy  Act,  1887,  Section  53, 
clauset  (3)   (4). 

Eeld,  that  the  value  to  be  fixed  for  the  purposps  of  Section -iS  of  the 
Tenancy  Act  is  the  value  of  the  holding  to  the  tenant  at  the  time  when 
the  notice  of  the  tenant's  intention  to  transfer  is  served  on  the  landlord. 
The  best  measure  of  that  value  is  what  the  tenant  was  able  to  get  and 
was  willing  to  accept  at  that  time. 

Pf  Hf ion  for  revision  of  the  order  of  T.  ifiller,   Efquire,  Collector   of 
Feroeepore,  dated  26th  October  1900. 
The  following  judgment  was  delivered  by 

2nd  May  1901.  The  Financial  Commissioner.— I  do  not  know  on  what  princi- 

ples the  value  has  been  fixed  at  Rs.  3,096-10-8,  apparently  the 
officers  concerned  sought  to  ascertain  the  market  value  ;  but  there 
is  nothing  about  market  value  in  Section  -53  of  the  Act. 

The  value  to  be  fixed  for  the  purposes  of  Section  53  of  the 
Tenancy  Act  is  the  value  of  the  holding  to  the  tenant  at  the  time 
when  the  notice  of  the  tenant's  intention  to  transfer  is  served  on 
the  landlord.  The  best  measure  of  that  value  is  what  the  tenant 
was  able  to  get  and  willing  to  accept  at  that  time. 

In  this  case  there  is  no  reason  to  question  the  hand  fides  of  the 
offer  of  Khema  at  Rs.  5,160.  It  is  not  suggested  that  that  sum 
was  fictitiously  increased  to  avoid  the  rights  of  the  landlords.  If 
the  price  included  interest  due  to  Khema,  this  is  immaterial. 
This  merely  means  that  ihe  value  to  the  tenants  was  so  much  the 
greater  because  by  a  transaction  with  this  particular  creditor  they 
would  be   able   to   free   themselves   from   the   debts  outstanding 


against  them. 
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It  is  not  thejntention  of  the  Act  to  facilitate  the  extinction  of 
3cupancy  rights,  and  there  is  no  reason  to  help  landlords  to  absorb 
r  tie  rights  of  their  tenants  by  allowing  them  to  purchase  such 
j'ights  cheap. 

I  set  aside  the  Collector's  order,  and  fix  Rs.  5,160  as  the 
^  alue  of  the  right  of  occupancy  here  in  question. 

If  the  landlord  pays    this   sum   to   the   Assistant   Collector 
itliin  three  months  from  this  date,  he  shall  be    deemed   to  have 
purchased  the  land.     If  he  fails  to  do  so  the  tenants  may  sell  their 
holdings  to  Khema  or  not  sell  it  at  all. 

Application  all'iiad. 


.1 


I 


No.  13. 

Before  the  Eon'ble  C.  L.  Ttipper,  C.8.I ,  Financial 

Cummissioner. 

RDAS  AND  ANOTHER,— (Plaintiffs,)-PETITIONERS, 

Versus 

HASSAN, -(Dekendants) -RESPONDENT. 

Revision  No.  153  of  1900-1901. 

Jurisdiction-  Jurisdiction  of  Revenue   Courts    to  re-open  matters  decided 
a  competent  Civil  Court. 

Held  that  the  Revenue  Courts  are  not  competent  to  go  behind  the 
ecision  of  Civil  Courts  and  re-open  matters  already  decided  by  competent 
judicial  authority,  or  where  the  claim  is  based  on  a  Civil  Court's  decree  to 
enter  on  enquiries  which  substantially  involve  the  issue  as  to  whether  that 
decree  has  been  rightly  given  or  not.  The  Revenue  Courts  should  always 
:  ccept  such  a  decree  and  act  upon  it. 

etition  for  revision  of   the  order    vf   Captain   F,    E.    Brndshatr, 
Collector  of  Jullundur,  dated  I'Sth  Pecemher  1900. 
1'he  following  judgment  was  delivered  by 
The    Financial    Commissioned.— The   situation   reached    in 
msequence  of  the  orders  of    the    Courts   below   is   that  whereas 
■  urdas  and  another  hold  the  decree  of  a    Civil  Court   passed  in 
'■  S95   entitling   them   to   possession,   the    Revenue   Courts    have 
.  ractically  made  that  decree  of  no  effect  by  dismissing  the  suit  of 
liese  persons  for  produce  claimed  as  rent. 

This  situation  cannot  be  accepted.     It  is  not  permissible  for 

:  !ie  Revenue  Courts  to  go  behind  the  decision  of  Civil   Courts  and 

re-open  matters  already  decided  by  competent  judicial  authority. 

n  a  suit  like  this  for  rent  whei^e  the  claim  was   based   on  a  Civil 

ourt  decree  it  was  altogether  wrong  to  enter  on   enquiries  which 
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substantially  involved  the  issue  wliether  that .  decree  had  be  •. 
rightly  given  or  not.  The  Revenue  Courts  should  have  accej).  v^ 
the  decree  and  acted  upon  it. 

The  facts  of  the  case  are  somewhat  complicated,  and   m 
briefly  recapitulated. 

Munshi  and  Tulsi  were  the  original  owners  of  the  l^d.  On 
16th  January  1889,  they  mortgaged  it  by  an  unregistered  deed  to 
one  Sandhi  for  Rs.  80.  Then  on  26th  and  27th  September  1889 
they  sold  it,  subject  to  Sandhi's  moi-tgage  to  Hassan  and  Nabi 
Bakhsh,  by  two  unregistered  deeds  of  Rs.  99  each. 

Next  Munshi  sold  the  land  by  registered   deed  for    Rs.  250     > 
Roshan.     The  deed   was   dated   2Srd    October   1893,    and     \  . 
registered  on   the   24th  of  the   same   month.     It  is  alleged  tir 
Munshi  received  only   Rs.    10,   the   remaining   consideration   ioot 
being  performed. 

Upon  this  Hassan  and  Nabi  Bakhsh  brought  a  suit  for  ].-;s- 
session  in  December  1893  against  Sandhi,  mortgagee,  and  Roslu  '. 
The  suit  was  dismissed  on  14th  November  1894,  the  registi  d 
deed  being  given  priority  according  to  the  law  in  force  att!,- 
time. 

Meanwhile,  soon  after  the   institution   of  the  above  suit, 
on  13th  December  1893,    Boshan   gold   his   right  for   Rs.  250 
registered  deed  to  present  applicants,  Gurdas  and  another. 

Gurdas   and    another   then   sued    Rcshau   and   Sandhi  ;: 
obtained  a  decree  for  possession  on  1st  May  1895. 

The  Revenue  Courts   must  give   effect    to    that  decree 
is   not    their    business    to    enquire    whether    it    was     right 
wrong. 

Gurdas  and  another  are  entitled  to  the  rent  of  the  lan( 
it  was  batai  the  share  of  the  produce  and  value  thereof  mn 
ascei-tained.  If  Hassan  has  kept  what  he  ought  to  have  pa 
rent,  decree  should  be  given  against  him.  If  he  has  paid  i-ent  i 
Tulsi  and  Munshi  who  were  defendants  in  the  first  Court  tbv 
decree  should  be  given  against  them.  The  Courts  below  must 
settle  the  amount  of  the  rent  due  and  the  person  or  pei-sons  from 
whom  it  is  recoverable  under  Section  14  of  the  Tenancy  Act. 

I  remand  the  case  for  a  fresh  decision   with  reference  to  t 
above  remarks. 

Application  allowed. 


I 
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.  No.  14. 

Hiefore  the  Hon'ble  G.  L.  Tapper,  G.S.L,  Financial 
Commissioner. 
MOM  A  NDA,-(Plaintiff)— PETITIONER, 
Versus 
\<{U)  AND  OTHERS,— (Dependants),— RESPONDENTS. 
Revision  No.  182  of  1900-01. 
'.'itrics  in  reconl  of  rights    and   annual   7-ccurds — Mutation   of  names — 
,:'>  Land  Revenue  Act,  1887,  Sections  37,  44. 

;  !,e  mutation  procedure  is  not  desigaed  for  the  flaal  settlement  of 
;■  I  it)  object  is  to  bring  the  annual  record  into  accordance  witb  the 
!  .■  -.  IV Inch  are  most  probably  true.  Eevcnue  Officers  should  therefore 
riifme  ■i^'utation  of  names  based  on  alienations  primA  facie  void  until  a 
l(wcee  aaS»j'ming  the  validity  of  the  ostensible  transfer  is  obtained. 
'^et(ti<  n  fair  revision  of  the  order  of  J.  P.  Thomson,  Esquire,  Gollec- 
'     tor  of  Montgomery,  dated  ISth  April  1901. 

ii'yiij  following  judgment  was  delivered  by 

'iJ'He    b'l.vANCiAij    CoMiiissiONEit, — Tlio  facts  of  this  case  are  as 
,oll.-^vs:  — 

One  Momanda,  an  Araiu  of  the  Dipalpur  Tahsil  in  the  Mont- 

I  aery   District,  luis   divorced  two  wives,  Mussammat  Fateh  and 

.  lussammat  Rajan,  and  has  a  son,  Sher  Ali,   aged   12  years,   by 

i/ua   latter.     He   has   married   a  third  wife  Massaramat   Bhagan, 

lias  executed  a  registered  tamliknima  in  her  favour  in  respect 

j:    I  aft  of  his  one-ninth  share  in  an  ancestral  holding  ;    and  on    the 

basis  of  this  document  he  asks  for  mutation  o'i  names  in  Mussam- 

in.bt  Bliagan's   favour.     The   Naib-Tahsildar  holding   that  there 

was   no   necessity   for  the  alienation  in  Momanda's  life-time,   and 

that  it  was  fictitious  and  made  jjrobably  to  injure  the  interests  of 

Sliur   Ali,    has   disallowed   the   mutation.     This   order  has  been 

,    ..'lid  by  the  Collector  on  appeal. 

I  am  of  opinion  that  tlic  order  thus  uphold  must  bo  affii'med. 

The  object  of  the  mutatioji  procedure  is  to  bring  the 
>,.mual  record  into  accordance  with  facts.  Uuder  Section  41  of 
'I  [jiud  Revenue  Act  an  entry  in  an  annual  record  is  pi-esumed 
\ii  true.  In  altering  the  record  by  the  mutation  procedure  we 
are  bound,  with  due  regard  to  the  conditions  of  a  summary 
inquiry,  to  satisfy  ourselves  that  the  altered  record  will  be  at  least 
most  probably  true.  A  safeguard  is  provided  by  Section  37  of 
the  Act,  wliich  enacts  that  the  new  entries  must  (1)  be  in  accord- 
ance with  facts  proved  or   admitted  to  have  occurred,  or  (2)  be 
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agreed  to  by  all  the  parties  interestccl  tliercin,  or  (3}  be  sup^  .j; 
hy  a  decree  or  order  binding  on  those  parties, 

Tlie   mutation    procedure   is    not  designed  for  the  final 
ment  of  rights.     It   is   concerned    merely    Avith    the    alteration    .1 
presumptions.     'J  he    Act   therefore   i^equires     only     a     summ;;    , 
inquiry    ending    in   a   prcsumjHion.     If    ue   go    beyond  thi?»  r.' 
attempt  to  make  the    inquiiy    in   nuitaticn    cases    as   full    ; 
inquiry   ought   to    be   in    a  judicial  case,  we  ignore  the  disti 
which  the  legislature   has   drawn   between   the   acts   of   lit 
Officers  and  the  acts  of  Civil  or  Revenue  Courts. 

Wo   may  be   satisfied   therefore  in  mutation  cases  with 
facie    proof  ;    but   it   must   be    proof    sufiicient   to   raise   a  f  i . . 
presumption.     If  neither  party  can  establish  a  strong  pi-esun'!) 
mutation   must  bo   refused,  and  the  parties  left  to  settle  tj-:' 
puto  by  obtaining  a  decree.  f-' 

Applying  the  above  doctrine  to  the  present  case  I  olx^or\  i:  iii.n. 
there   is   no  agreement  or  decree  here,  and  that  the  fact  m-oved  or 
admitted  to  have  occurred  is  the  attempted  gift  of  a  share  Sju 
costral    land  to  ]\lassammat  Bhagan.     Ancestral  immoveabL-c  pro- 
perty in  the  Punjab  is  ordinarily  inalienable  except   for   nec:~^.~ity 
or  with  the  consent  of  male  descendants,  or  in  the  case  of 
less    proprietor  of  his  male  collaterals    (Rattigan's   .'Digc 
Edition,  Section  5S).     No  such  necessity  is  shown  here  as  i: 
I'ed   to   in    Section    Go  of  Rattigan's  Digest.     There  is   no  cori.'-'  . 
of  the  son  or  of  the  collaterals.     The  fact  admitted  to  have 
red  therefore  is  that  Momanda  has  attempted  to  make  a  gilt 
is  iirimd  fade  void.     The  Revenue  Officer's  dealing  with  thi, 
tion  case  were  not  bound  to  go  further  and  find,  as  a   Civil 
might  have   to    do,  whether  or  no  the  gift  was  in  fact  void 
the  customary  law  applicable  to  the  parties.     It  was  quite  sii.^ 
for  the  purposes  in  view  that  the  gift  was  prima  facie  void. 

Mutation  of  the  entiy  as  regards  proprietary  right  has  xl  • 
fore  rightly  been  refused,  and  must  not  be  allowed  until  Moniu 
and  Mus.sammat  Bhagan  obtain  a  decree  afiirming  tlio  validi: 
the  ostensible  transfei'. 

The  case,  I  may  add,  is  distinguishable  from  iiiai  oi  an    ■ 
1  ancy  tenant   who   makes    a  transfer  of  his  right  of  occupancy 
contravention  of  the  provisions  of  Chai)ter  V  of  the  Tenancy  ^' 
because  such  a  transfer  is  not  ^rivid  facie  void  ;  it  is  merely  v:jid- 
able   under   Section   GO   of   the    Tenancy    Act,    at   ih(\    insf,:,  n-^ 
of  the  landlords. 

No  oi'der  as  to  costs,     Application  rejected. 

AffUcation  diimissed. 


K 
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